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BaNOBQSS   V.  HOYBT. 

[SICiLM.ll.] 

Fowxft  or  Agbht.— A  Bupercu^,  being  also  a  part  owner,  was  empow- 
end  bj  the  owners  to  take  credit  in  a  foreign  port,  for  goods  to  a  eertain 
amount,  lor  which  he  could  draw  bills  on  them.  He,  however, 
asenred  an  advance  of  money,  within  the  amount^  and  gave  a  bond  on 
behalf  of  himself  and  his  owners.  It  was  held  that  an  action  of 
nmimpnf  would  not  lie  in  favor  of  the  obligee  of  the  bond  against  the 
ownexB  for  the  money  so  advanced. 

Abbumfot.  The  plaintiff  alleged  that  the  defendants,  to- 
gether  with  Jackson  and  Smith,  who  have  since  received  their 
discharge  under  the  bankrupt  act,  were,  on  November  1, 1796, 
the  owners  of  the  cargo  on  board  the  Pomona,  bound  for  Gal- 
eutta;  that  Smith  was  the  supercargo  of  the  vessel,  and  received 
instructions  in  writing  from  the  remaining  owners  to  take  credit 
in  India  to  the  amount  of  |50,000,  *'  in  such  articles  as,  from 
your  then  knowledge  in  India  goods,  that  you  are  confident 
will  leave  us  the  best  profit,  and  you  may  draw  on  us  and  your- 
self for  the  payment,  and  your  bills  shall  be  duly  honored  in 
a  reasonable  time  after  the  arrival  of  the  ship,"  etc.;  that  pur- 
suant to  these  instructions  Smith,  after  his  arrival  in  Calcutta, 
procured  a  loan  of  $3,259.85  from  Banorgee  and  Bysack,  since 
deceased,  on  the  credit  of  himself  and  the  other  owners,  to  be 
inveeted  in  a  cargo  for  the  return  voyage;  and  in  consideration 
of  this  loan  Smith,  on  behalf  of  the  defendants,  the  owners, 
executed  a  writing,  wherein  they  promised  to  2>&7  to  plaintiff 
the  amount  advanced,  in  twelve  months  from  date,  together 
with  the  legal  interest  at  Calcutta,  twelve  per  cent,  per  annum. 

It  was  conceded  that  the  owners  received  and  disposed  of 
the  return  cargo;  but  it  did  not  appear  that  the  money  borrowed 
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hj  Smiih  was  applied  to  the  purohase  of  the  oargo«  nor  that  the 
omiershad  notice  of  the  advance  of  the  money,  nor  of  the  bond 
given  by  Smith. 

The  judge  charged  the  jury,  that  Smith's  anthority  to  take 
credit  was  not  confined  to  drawing  bills  on  the  owners,  and 
allowed  the  bond  to  be  given  in  evidence.  A  verdict  was  ren- 
dered for  the  plaintiff,  subject  to  the  opinion  of  the  court. 

Jackson,  for  the  defendants,  contended  that  Smith's  authority 
to  borrow  was  confined  to  drawing  bills  on  the  owners.  Smith 
had  no  legal  authority  to  bind  his  partners  by  deed:  Harrison 
V.  Jackson,  7  T.  B.  207.  This  is  admitted  by  the  plaintiffs 
action  in  assumpsit:  CHbson  v.  Minei,  1  H.  Bl.  622.  If  he  had 
such  authority,  the  action  being  assumpsU,  the  bond  cannot  be 
given  in  evidence  in  support  of  the  action:  Yin.  Ab.,  tit.  Ex- 
tinguishment, B.  8;  2  Leon.  110.  Moreover,  it  does  not  appear 
that  the  defendants  were  ever  benefited  by  the  plaintiff's 
money,  or  that  they  are  under  obligations  to  repay  it. 

Dexter,  contra,  argued  that  Smith  was  both  partner  and  agent 
of  the  defendants,  and  intrusted  with  all  the  powers  necessaiy 
to  the  transaction  of  the  business  placed  under  his  care;  that 
the  owners  have  affirmed  the  contract  made  by  Smith  with 
plaintiff,  by  receiving  and  dividing  the  return  cargo;  and  that 
the  implied  assumpsit  on  the  part  of  the  defendants  was  not 
merged  in  the  bond  given  by  Smith. 

Fabkxb,  J.  (after  a  brief  statement  of  the  case):  With  respect 
to  the  last  point  reserved,  viz.,  that  the  defendants  were  not 
responsible  for  any  moneys  taken  up  by  Smith,  unless  he  had 
pursued  his  authority  strictly,  and  drawn  bills  of  exchange 
upon  them,  according  to  the  letter  of  his  instructions,  I  am  of 
opinion  that  it  cannot  avail  the  defendants.  Smith  was  joint 
owner,  as  well  as  supercargo;  he  was  intrusted  with  the  man- 
agement of  the  voyage  for  all  of  them,  and  had  veiy  broad  in- 
structions; the  money  borrowed  went  to  purchase  a  cargo  for 
the  benefit  of  all  concerned;  and  it  cannot  be  imagined  that  if 
it  ^9HB  found  necessary  to  give  a  security  other  than  that  of 
bills  of  exchange,  it  was  intended  that  he  should  return  home 
with  a  short  cargo,  or  that  he  should  be  alone  responsible  for 
the  sum  taken  up.  Nor  would  it  in  any  shape  have  changed 
the  liability  of  the  owners  had  Smith  given  a  promissory  note, 
or  any  other  simple  contract,  in  their  name.  For,  by  directing 
him  to  draw  bills,  they  had  virtually  engaged  to  accept  such 
bills  as  he  should  draw,  and  so  would  have  been  directly 
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chargeable  to  the  lender,  and  could  not  have  ayailed  them- 
selTes  of  cuxnimfltances  which  might  have  discharged  drawees 
in  common  cases,  or  justified  them  in  refusing  to  accept.  I 
hare  no  doubt,  therefore,  that  had  Smith  signed  any  simple 
contract  whatever,  in  behalf  of  the  owners,  to  secure  money 
aeoessazy  for  the  objects  of  his  voyage,  within  the  limits  of  the 
credit  he  was  authorized  to  take,  the  owners  would  have  been 
liable,  notwithstanding  it  seemed  to  have  been  their  expecta- 
tion that  bills  of  exchange  should  have  been  drawn  upon  them 
therefor. 

But  the  misfortune  of  this  case  is,  that  instead  of  a  simple 
contract.  Smith  attempted  to  bind  his  partners  and  employers 
by  deed,  without  any  authority  so  to  do;  and  although  thia 
objection  is  merely  technical,  I  have  not  been  able,  with  much 
labor  and  a  strong  inclination,  to  get  over  it.  A  desire  to  do 
JQstioe  ought  not  to  lead  us  astray  from  roles  of  law,  which  are 
always  beneficial  in  their  general  effects,  however  they  may 
sometimes  prevent  the  attainment  of  equity  in  particular  cases. 
Whenever  instances  occur — and  fortunately  the  instances  are  but 
rare — ^where  the  known  and  undisputed  rules  thwart  the  appar- 
ent equity  of  a  case,  the  misfortune  is  to  be  lamented,  but  not 
eared  by  the  judge;  for  in  attempting  to  do  particular  justice, 
he  msLj  unconsciously  produce  general  mischief,  by  relaxing  the 
respect  for  those  principles  which  were  founded  in  public  util- 
ity, and  will  generally  produce  it. 

The  instrument  admitted  in  evidence  was  unquestionably  the 
deed,  vhlid  in  law,  of  Smith,  which  differs  this  case  from  that 
of  WkUe  V.  Cuyler,  6  T.  B.  176,  which  was  cited  by  the  plaint- 
iffs counsel.  In  that  case,  Mrs.  Cuyler  being  a  feme  covert, 
her  deed  was  void,  and  though  Low,  who  signed  it  as  her 
surely,  might  have  been  bound  by  it,  yet  he  was  merely  a  surety, 
and  a  stranger  to  the  simple  contract;  and  so  his  deed  did  not 
discharge  the  simple  contract,  which  existed  by  implication  of 
law  against  General  Cuyler.  Indeed,  it  may  clearly  be  inferred 
from  the  reasoning  of  Lord  Eenyon  in  that  case,  that  if  the 
bond  had  been  good  against  Mrs.  Cuyler  or  her  husband,  an 
action  of  aasumpnt  could  not  have  been  supported. 

In  the  case  at  bar,  although  the  bond  is  not  the  deed  of  the 
defendants.  Smith  having  no  authority  to  execute  a  deed  for 
them,  yet  it  is  the  deed  of  Smith,  and  if  he  had  not  become  a 
bankrupt,  the  plaintiff's  remedy  would  have  been  perfect 
against  him.  Can  it  then  be  given  in  evidence  to  support  this 
action  of  assumpgii  against  the  defendants  ?    The  principle  of 
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lair  fieems  to  be  dear,  that  a  spedaltj  cannot  be  giren  in  evi- 
dence to  sapport  an  action  upon  a  pzomiae.  The  reason  ia, 
that  the  vexy  evidence  offeied  ehows  that  the  partj  has  a  higher 
remedy  than  he  has  sought;  it  proves^  also,  that  there  was  no 
pronuse,  or  if  there  had  been,  that  it  is  merged  in  the  seonrity 
of  a  more  solemn  nature. 

But  it  is  said  by  the  connsel  for  the  plaintiff,  that  the  taking 
of  the  money  by  Smith,  pursnant  to  his  instructions,  constituted 
a  contract  on  the  part  of  the  owners  to  pay,  and  that  the  bond 
afterwards  given  by  Smith  would  not  discharge  this  contract. 
Had  Smith  been  a  stranger  to  the  contract,  provided  one 
existed  before  the  giving  of  the  bond,  it  is  true  that  the  execu- 
tion of  the  bond  by  him  would  have  been  but  collateral  security, 
and  would  not  have  prejudiced  the  claim  of  the  plaintiff  on  the 
simple  contract.  But  the  relation  which  Smith  bore  to  the  ves- 
sel, cargo  and  owners,  renders  it  impossible  to  seiee  this  distinc- 
tion, as  I  should  gladly  have  done,  to  support  this  action. 

Hooper^B  case,  in  2  ^Leon.  110,  which  is  frequently  cited,  and 
which  is  undoubtedly  sound  law,  forbids  a  decision  in  favor  of 
the  plaintiff  upon  this  point.  The  defendant  there  was  indebted 
to  the  plaintiff  on  simple  oontiiact,  and  it  vras  agreed  that  one 
J.  S.  should  become  bound  to  the  plaintiff  for  the  debt,  to  be 
paid  on  a  day  certain,  and  he  became  bound  accordingly,  and 
the  defendant  gave  a  bond  to  save  J.  S.  harmless.  The  court 
was  clear  the  defendant  could  not  wage  his  law,  for  the  con- 
tract is  not  determined  by  this  obligation  of  a  stranger,  which 
was  made  after  the  contract  But  if  J.  S.  had  been  bound  upon 
the  contract,  it  had  been  otherwise.  And  in  Pudmfs  case,  2 
Leon.  110,  referred  to  in  the  argument,  it  was  decided  that  if  a 
stranger  to  the  contract,  being  present,  promised  to  enter  into 
a  bond  to  the  party  for  the  payment  of  the  money  agreed  upon 
by  the  contract,  and  afterwards  became  bound  accordingly,  the 
contract  was  determined,  because  the  obligation  was  pursuant 
to  the  contract.  Also  where  two  were  indebted  on  simple  con- 
tract, and  one  of  them  entered  into  a  recognizance  to  the  cred- 
itor, it  was  held  that  the  simple  contract  was  discharged.  Yin. 
Abr.,  title  Extinguishment,  B.  8,  Dyer,  is  cited  for  this  posi- 
tion; but  after  a  very  careful  examination  of  Dyer,  I  can  find 
no  such  case  as  is  referred  to  by  Yiner.  Nevertheless,  the  prin- 
ciple seems  to  be  a  sound  one,  and  is  handed  down  by  the 
different  compilers,  without  any  question  of  the  authorilgr  upon 
which  it  rests. 

It  seems  clear  that  though  the  bond  of  a  strangec»  made  sub* 
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sequent  to  the  contract,  and  not  in  pnisoanoe  of  it^  irill  not 
ehaige  it,  yet  that  the  bond  of  a  jMirty,  or  of  one  where  two  or 
more  are  indebted,  will.  Now,  in  this  case,  either  the  bond  it- 
self was  the  contract,  or  there  was  a  simple  contract  by  Smith 
ind  the  other  owners,  jointly,  and  then  Smith  dischaiged  it  by 
giving  his  bond,  which  was  accepted  by  the  creditor.  So  that 
qMocungvje  via  data,  it  seems  to  me  clear  that  no  action  can  be 
maintained  upon  a  simple  contract  against  the  owners. 

I  have  Tery  reluctantly  come  to  this  conclusion,  haying  a 
strong  opinion  in  fayor  of  the  plaintiff  upon  the  merits  of  the 
case,  and  we  have  all  been  willing  to  delay  judgment  while  any 
hope  remained  that  a  different  decision  could  be  justified.  But 
aU  such  hope  being  extinguished,  I  am  bound  to  give  my 
opinion  according  to  my  sense  of  legal  prindples. 

Skwaix,  J.  The  law  certainly  implies  a  general  and  yezy 
eztensiye  authority  in  a  part  owner  of  a  yessel  and  cargo,  which 
he  accompanies  in  a  foreign  yoyage,  as  consignee  for  the  other 
part  owners,  and  being  also  appointed  to  act  in  the  place  of  the 
master,  subjected  to  his  orders.  It  is  also  true,  that  what  is 
done  within  the  general  authoriiy  of  an  agent  sustaining  a  par- 
ticular character,  say  a  consignee,  factor,  ship's  husband,  or 
master  in  a  foreign  port,  is  obligatory  upon  his  principals,  eyen 
where  special  restrictions  have  been  agreed  upon,  unless  it  appear 
that  these  were  communicated,  or  otherwise  known  to  the  party 
Maiming  by  the  contract  of  the  agent:  L.  Baym.  175, 1484;  2 
Salk.  442;  8  D.  &  E.  757;  4  D.  &  E.  77;  Ohitty  on  Bills,  28-30. 

It  might  be  yery  questionable,  howeyer,  whether  a  borrowing 
of  money  for  the  purpose  of  enlarging  the  funds  and  stock  of 
an  adyenture,  was  a  case  within  the  general  authority  of  a  part 
owner,  consignee,  or  factor,  to  enable  him  to  charge  those  con- 
cerned in  a  personal  contract,  no  necessity  arising  in  the  course 
of  the  yoyage  being  proyed.  And  if  in  the  case  at  bar,  this 
difficulty  may  be  supposed  to  be  obyiated  by  a  subsequent  assent 
in  the  defendant's  taking  to  the  return  cargo,  presuming  this  to 
baye  been  with  sufficient  notice  of  the  means  used  in  acquiring 
it;  a  fact  presumable  from  the  arriyal  with  it,  and  the  adjust- 
ment of  their  yoyage,  especially  when  this  conclusion  is  not 
resisted  on  their  part,  or  repelled,  as  it  might  be,  by  an  offer  to 
produce  the  original  papers,  accounts  and  adjustment;  yet  as 
this  is  a  conclusion,  rather  of  fact  than  of  law,  which  the  jury, 
strictly  speaking,  haye  not  decided  upon,  my  examination  of  the 
ease  refers  altogether  to  the  express  authority  of  Smith,  deriyed 
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from  the  letters  which  have  been  cited,  and  supposing  them  to 
have  been  commnnicated  to  the  plaintiff,  as  an  inducement  to 
the  credit  afforded  Smith  for  the  use  of  the  ship  Pomona. 

The  argument  relied  on  for  the  defendants  against  the  extent 
of  Smith's  authority,  seems  to  be  that  in  his  orders  he  was  ex- 
pressly limited  to  the  precise  form  of  a  bill  of  exchange,  for  anj 
loan  he  might  obtain  in  India,  on  the  credit  of  the  owners  of 
the  ship,  in  which  form  of  contract,  the  defendants,  standing  as 
drawees,  would  have  been  liable  only  upon  due  notice  and  dili- 
gence in  the  holder  of  the  bills,  and  would  have  been  dis- 
charged, it  is  said,  by  the  important  change  of  circumstances 
which  has  happened  in  this  case,  from  the  subsequent  bank- 
ruptcy of  Smith  and  Jackson,  two  of  the  concerned. 

The  court  are  therefore  called  upon  to  determine  whether 
Smith  was  thus  restricted,  and  what  his  authority  was,  under 
the  appointment  and  orders  of  the  other  part  owners;  and 
whether  the  instrument  in  question  proves  any  contract  pursu- 
ant to  his  authority,  and  rendering  the  defendants  liable  in  the 
present  action. 

Some  of  the  expressions  in  the  orders  to  Smith  apply,  and 
are  almost  appropriate  to,  bills  of  exchange,  such  as  **  drafts  on 
us/'  '*  drawn  at  long  sight,"  *'  bills  shall  be  duly  honored." 
But  other  expressions,  as  ''  to  pay  after  the  safe  arrival  of  the 
vessel,"  ''  payable  after  the  safe  arrival  of  the  property  taken 
on  credit,"  are  incompatible  with  a  contract  by  bill  of  exchange, 
a  contract  directly  negotiable,  which  is  never  to  be  formed  and 
made  payable  on  a  contingent  event,  and  these  last  expressions 
are  appropriate  to,  or  at  least  strongly  intimate,  a  contract  by 
bottomry  or  respondentia,  or  some  direct  obligation  of  the  par- 
ties not  negotiable,  in  which  the  contingency  of  the  arrival  of 
the  vessel  and  adventure  should  be  regarded,  either  by  making 
the  payment  depend  upon  it,  or  by  calculating  it  in  settling  the 
time  and  term  of  the  credit.  And,  upon  the  whole,  it  seems 
probable,  that  the  parties  had  no  determinate  views  of  the  mode 
of  credit  to  be  resorted  to,  or  any  intention  restricting  Smith 
respecting  it;  and  it  is  only  by  this  construction  we  can  recon- 
cile his  orders  in  the  whole  tenor  of  them,  and  the  declaration 
that  they  do  not  kmit  or  restrict  him  with  their  further  instruc- 
tions, respecting  the  detail  of  his  negotiations.  It  is  also  to  be 
considered,  that  the  question  is  now  with  a  third  party,  induced 
by  the  letters  of  credit  to  Smith,  as  his  orders  have  been  and 
may  properly  be  called,  to  make  him  a  loan  for  the  use  of  the 
ship,  on  account  of  the  owners.     Their  orders  allow  Smith  some 
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kiitade  of  diaeretioBy  and  are  in  a  degree  eqmyocal.  It  be- 
eomee,  therefore,  the  dntj  of  the  court  to  examine  whether  the 
supposed  variation  in  the  mode  of  taking  the  credit,  if  a  par- 
ticular mode  was  authorized,  has  been  material,  and  injurious 
to  the  concerned;  and  this  Tiew  of  the  subject  has  been  very 
jQsilj  anticipated  in  the  argument  of  the  defendants,  though 
mistakenly,  in  mj  opinion,  in  the  conclusion  endeavored  to  be 
enforced. 

A  bill  of  exchange  drawn  bj  Smith,  in  consequence  of  his 
orders,  upon  himself  and  the  other  part  owners,  would  haye 
been,  as  to  the  responsibiliiy  of  the  owners,  a  bill  accepted: 
PiBana  t.  Van  JUierop,  8  Burr.  1663.  Nor  would  the  law  suffer 
them  to  object  a  want  of  notice  among  themselves,  or  the 
select  of  their  own  agent,  for  the  purpose  of  excusing  or 
lessening  their  responsibility.  The  loan  to  the  agent  was  to 
be  obtained,  if  possible,  on  the  personal  and  joint  responsi- 
bility of  the  owners  of  the  Pomona;  and  whether  the  contract 
of  repayment  was  a  bill  of  exchange,  or  an  agreement,  or 
obligation  not  negotiable,  seems  quite  immaterial.  If  it  had 
been  a  bill  of  exchange,  the  owners  being  liable  jointly,  as 
acceptors,  no  change  of  circumstances,  or  delay,  or  indulgence 
of  the  payee,  appearing  in  the  case  at  bar,  could  have  availed 
to  discharge  the  defendants;  and  if  liable  by  their  under- 
taking, expressed  in  any  other  form,  or  by  implication  of  law 
as  parties  to  the  consideration  from  which  the  contract  arises, 
the  responsibility  ef  the  defendants  is  not  more  absolute  or 
extensive,  than  it  would  have  been  as  the  drawers  of  a  bill  of 
exchange,  drawn  by  Smith  upon  himself,  and  the  other  part 
owners  of  the  Pomona,  supposing  the  mode  of  negotiation  to 
have  been  more  conformable  to  the  letter  of  his  instructions: 
Doug.  U7. 

Is  there  then  any  contract,  in  which  the  defendants  are  liable, 
proved  by  the  instrument  in  question,  and  what  species  of 
ecmtract  was  it? 

Though  under  a  seal,  it  has  not  been  argued  by  the  counsel 
for  either  party,  that  the  writing  given  in  eyidence  could  oper- 
ate as  the  deed  of  the  defendants.  If  their  liability  depends, 
SB  has  been  supposed,  upon  their  express  authority  to  Smith, 
this  was  not  given  by  deed,  and  therefore  his  power  to  oblige 
them  by  a  deed,  executed  in  their  names,  would  have  been  at 
least  questionable.  But  this  question  does  not  arise  in  the 
case  at  bar,  upon  an  instrument  where  the  agent  distinctly 
binds  himself  as  supercargo,  and  which  he  executes  with  his 


21  Bahoboeb  v.  Hotxt.  [ICasa. 

own  seal  only.  If  fhe  defendants  are  liable  upon  this  evidence, 
it  muBt  be,  beeanae,  in  the  same  writing,  the  owners  of  the 
ship  are  ezplidtlj  named,  and  engaged  aa  parties  in  the  oon- 
tract,  which  is  for  the  repayment  of  a  loan,  recited  to  hsve 
been  taken  for  the  use  of  the  ship.  And  it  is  remarkable  thai 
Smith,  the  agent,  seemingly  in  reference  to  his  instrootions  to 
draw  on  himself,  as  well  as  the  other  part  owners,  after  engBg<- 
ing  himself  as  supercargo,  obliges  the  owners  eo  nomine,  and 
expresses  his  signature  to  be  for  the  other  part  owners,  nftmiTig 
them  and  himself  owners,  etc.  And  it  admits  of  no  doubt,  in 
my  apprehension,  that,  as  far  as  the  intention  of  the  pariiee 
can  effect  it,  the  writing  contains  two  distinct  collateral  con- 
tracts: that  of  Smith,  the  supercargo,  which  is  under  seal;  and 
that  of  the  owners  of  the  ship,  including  Smith,  which  is  not 
under  seal.  The  authority  of  Smith,  thus  to  engage  the  ownera 
of  the  ship,  I  must  consider  as  proved;  and  then  the  only 
question  will  be,  upon  my  construction  of  the  instrument, 
whether  the  attempt  is  in  itself  illegal,  or  impracticable  in  thia 
form. 

The  general  principle,  that  the  law  regards  the  intention  of 
the  parties,  in  construing  contracts,  and  in  the  remedies  by 
which  they  may  be  enfovced,  needs  no  illustration  or  proal 
from  decided  cases.  The  opinion  I  entertain,  that  the  defend- 
ants are  liable  in  this  action,  and  upon  the  contract  in  the 
case  at  bar,  I  shall  endeavor  to  support  by  the  authority  of 
some  decisions,  which  appear  to  me  very  closely  analogous. 
Such,  in  my  opinion,  are  the  decisions  cited  for  the  plaintiff, 
particularly  that  in  the  case  of  Innea  v.  Dunlop,  8  T.  B.  595, 
where  an  action  of  aasumpsil  upon  a  Scotch  bond  under  seal, 
was  maintained  in  England,  in  the  name  of  the  assignee, 
appointed  by  an  indorsement  upon  the  bond,  the  contract 
being,  by  the  law  of  Scotland,  negotiable;  and  the  dedsion  in 
the  case  of  Fenner  v.  Ifeares,  where  the  obligor,  by  his  indorse- 
ment upon  a  respondentia  bond,  promised  to  pay  to  any  assignee 
the  principal  and  interest  of  the  bond,  agreeably  to  the  tenor 
thereof;  and  after  the  determination  of  the  risk,  an  assignee 
recovered,  in  his  own  name,  in  an  action  of  general  indebUtUuB 
assumpgU,  the  amount  which  had  become  due,  as  money  received 
to  his  use. 

In  these  decisions,  contracts  under  seal  were  enforced  ac- 
cording to  their  constructive  operation,  in  favor  of  plaintiffs, 
not  parties  to  the  original  bond,  but  becoming  parties  by  the 
further  agreement  of  the  obligors,  expressed  in  the  one  ease,  by 
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the  indoraement  of  the  obligor,  and  implied  in  fhe  oUier  caae, 
from  the  lex  loci  where  the  contract  was  made,  upon  the  indorse- 
ment  of  the  obligee. 

In  the  oase  at  bar^  the  agreement  of  the  defendants,  and  the 
other  part  owners  of  the  Pomona,  is  expressed  in  the  authority 
given  bj  them  to  Smith  to  borrow  on  their  joint  credit,  and 
their  promise  to  honor  his  drafts;  thus  enabling  him  to  appoint 
the  party  to  whom  they  should  become  responsible,  and  to 
what  amount.  The  appointment  is  made,  and  their  respon« 
ability  is  expressly  declared  and  engaged  by  the  instrument  in 
question;  and  they  suffer  no  prejudice  by  the  form  of  contract, 
which  their  agent,  exercising  the  discretion  committed  to  him, 
has  seen  fit  to  adopt.  Thus  connecting  the  letters  of  credit^ 
and  the  contract  by  Smith,  the  former  contain  the  formal 
promise  of  the  defendants,  and  the  other  part  owners  of  the 
Pomona,  to  which  the  latter  gives  the  intended  operation  and 
effBct  in  fsTor  of  the  plaintiff. 

The  objections  made  for  the  defendants  suggest  this  diversily 
between  the  cases  cited  and  that  under  consideration.  Those 
oontraotB  aTailed  to  assignees  entitled  under  them,  and  possess- 
ing interest  secured  by  other  legal  principles;  and  the  decisions 
effected  only  an  accommodation  of  the  remedies  to  the  circum- 
stances of  the  particular  cases,  and  the  rights  of  the  parties. 
Here  a  contract,  under  seal,  is  to  be  enforced  against  supposed 
parties,  who,  it  is  admitted,  are  not  engaged  by  the  deed  as 
such,  if  they  are  by  the  loan  or  consideration  recited  in  it. 
And  the  argument  is,  that  every  previous  contract  was  deter 
mined  or  extinguished  by  the  bond  of  Smith. 

In  this  view  of  the  subject  I  rest  mj  opinion  in  favor  of  an 
action  of  asgumpsU  against  the  defendants,  in  the  case  at  bar, 
upon  the  reasoning  and  sound  principles  which  governed 
Lord  Kenyon,  and  the  Court  of  £ing's  Bench,  in  the  case 
of  While  V.  Cuyler;  and  in  a  question  of  technical  law  their 
deoision  may  be  considered  as  an  authority.  There,  in 
an  action  of  assumpsU  for  work  and  labor,  with  the  usual 
money  counts,  the  evidence  received  at  the  trial  was  an  agree- 
ment imder  the  hands  and  seals  of  a  Mr.  Low  and  Mrs.  Cuyler, 
wife  of  the  defendant,  whereby,  in  consideration  of  the  plaintiff's 
accompanying  Mrs.  Cuyler  to  the  West  Indies,  and  serving  her 
in  the  capacity  of  waiting-maid,  Mrs.  Cuyler  agreed,  among  other 
things^  to  pay  the  expense  of  the  plaintiff's  passage  back  to 
England,  in  the  event  of  her  leaving  the  West  Indies  in  ill 
health.    This  happened;  and  the  demand  in  the  action  against 
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Mr.  Cujler  was  for  the  expense  of  the  passage  back;  and  it 
was  maintained  upon  this  evidenoe;  it  not  appearing  that  Mrs. 
Oayler  had  any  power  of  attorney  from  her  husband,  nor  was 
the  covenant  in  his  name,  and  therefore  the  agreement  was 
not  his  deed.  But  whether,  being  within  the  general  authority 
of  the  wife,  the  husband  was  liable  upon  the  contract  proved 
by  it,  was  not  even  made  a  question,  either  at  the  trial,  or  upon 
the  rule.  And  to  the  objection  that  it  was  Low's  deed,  and 
therefore  a  determination  of  the  simple  contract,  it  was  answered 
by  the  court  that  the  contract  of  a  guarantor  or  surely  under 
seal  does  not,  by  operation  of  law,  extinguish  the  debt  of  the 
principal. 

This  decision  is  an  authority  to  show  that  an  action  of  assump- 
sit is  a  proper  remedy  against  those  who  are  liable;  and  by  the 
other  decisions  it  was  shown  to  be  a  proper  remedy  for  those 
who  are  entitled  by  any  contract  expressed  in  a  deed  or  writing, 
under  seal,  not  sufficiently  executed  as  a  deed  in  their  names: 
StUherland  v.  lAshnan,  3  Esp.  B.  42. 

Bespecting  the  other  objection,  it  would  be  not  only  con- 
trary to  the  evident  intention  of  the  parties,  but  to  the  plain 
expressions  of  the  instrument  in  question,  to  consider  the  dis- 
tinct responsibilities  of  the  supercargo,  and  of  the  owners  of  the 
Pomona,  otherwise  than  as  collateral  engagements;  the  one  the 
guarantor  of  the  other,  whichever  of  them  is  the  principal.  It 
is  not  because  the  owners  of  the  ship  were  parties  to  the  loan 
obtained  for  their  use,  and  are  answerable  in  an  implied  con- 
tract upon  that  consideration,  but  because  their  partner  and 
agent  has  expressly  bound  the  owners  as  such,  as  well  as  him- 
self as  supercargo,  for  the  repayment  of  the  sum  borrowed; 
and  construing  this  agreement  according  to  its  legal  operation, 
it  is  a  promise  to  pay  that  sum,  with  the  interest,  according  to 
the  terms  of  the  contract. 

Nor  is  it  unusual,  in  mercantile  contracts,  that  one  parly 
becomes  liable  in  distinct  and  separate  actions  upon  the  same 
contract,  executed  by  him  in  several  characters.  Such  is  the 
case  where  a  bill  of  exchange  is  made  payable  to,  and  indorsed 
by  the  drawer;  or  drawn  upon  and  accepted  by  himself,  or  by 
one  partner  upon  the  whole  concern,  and  accepted  by  them; 
and  such  would  have  been  the  present  case,  if  Smith  had  made 
the  defendants  answerable  with  the  other  part  owners  in  a  formal 
bill  of  exchange,  drawn  by  him  upon  all  the  owners  of  the  ship. 
Smith  would  have  been  answerable  as  drawer,  and  also  with  the 
other  part  owner  as  acceptors. 
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In  this  action  the  -plaintiff  demands  the  principal  sum  loaned, 
with  the  interest,  and  has  ayerred  the  promise  of  the  owners  of 
the  ship  accordingly;  and  it  may  be  considered  as  an  objection 
of  some  importance,  to  the  application  of  the  evidence  from  the 
inetnunent  in  question,  that  by  the  formal  words  of  the  bond 
the  owners  are  bound  to  the  payment  of  the  penal  sum,  and  it 
may  be  ai^ed  that  no  other  express  promise  is  provable  from 
ilus  instnunent. 

To  this  it  may  be  answered,  and  I  think  satisfactorily,  that 
the  sum  demanded,  with  the  interest,  according  to  the  condition 
annexed  to  the  penal  obligation,  is  the  simi  substantially  due, 
and  for  which  the  owners  of  the  ship  are  engaged,  collaterally 
with  the  supercargo,  by  the  instrument.  Contracts  often  arise, 
eonstruotiyely,  of  a  different  nature  and  form  from  the  more 
obvious  import  of  the  instrument  in  which  the  parties  have 
expressed  their  intentions  and  agreements:  Powell  on  Con- 
tracts,  236,  237.  Thus  a  grant  or  lease  may  be  construed  a 
permission  to  retain,  or  a  discharge;  a  recital  of  a  fact,  to  be  a 
ooTenant  of  the  truth  of  it;  and  in  equity,  bonds  with  conditions 
annexed  are  to  be  enforced,  as  agreements  of  the  parties, 
according  to  the  tenor  of  the  condition,  excepting  where  the 
penalty  is,  from  the  nature  of  the  case,  to  be  understood  and 
construed  as  liquidated  damages.  A  promise  to  pay  a  penal 
sum,  which  promise  is  to  be  void  if  a  sum  borrowed  shall  be 
paid  at  a  day  certain,  with  interest,  is  by  construction  and 
operation  of  law,  a  promise  to  pay  the  sum  borrowed,  with 
bterest,  at  the  date  agreed  upon;  for  it  is  only  with  that  effect 
that  the  contract  can  be  enforced:  Oro.  Jac.  137,  668;  Leon. 
122;  Powell  on  Contracts,  313;  2  Poth.  App.  81,  etc.;  2  Burr. 
826;  Mass.  Stat.  1785,  c.  22. 

To  this  constructiTe  operation  of  the  contract,  a  count  of 
indMUUua  aasumpsU  for  money  lent,  would  be  more  suitable,  in 
my  apprehension,  than  the  count  said  to  have  been  principally 
relied  upon  at  the  trial,  which  is  rather  a  recital  of  the  evidence 
than  of  the  contract  deducible  from  it.  But  it  is  unnecessary 
to  ATUln^Tltk  further  this  point  of  form,  as  a  majority  of  the  court 
decide  against  the  action. 

SxDowioK,  J.  This  case  presents  to  our  consideration  the 
following  questions:  1.  Was  the  authority  given  to  Smith  to 
create  a  debt  on  the  joint  credit  of  the  owners  obligatory,  if 
exercised  in  any  other  manner  than  that  pointed  out  by  the 
inatmctions,  the  specific  mode  of  drawing  the  bills  of  exchange. 
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partieularljexpreBBedbjtheinstractioiiBt  2.  As  the  authority 
to  Smith  vrss  in  tenns  restricted  to  the  purchase  of  goods  apon 
credit,  did  that  authorize  him  to  borrow  money  to  be  inyesied 
in  the  purchase  of  goods  ?  8.  Supposing  Smith  could,  by  other 
contract  than  a  bill  of  exchange,  bind  the  owners  by  Tirtue  of 
their  instructions,  and  supposing,  also,  that  Smith,  by  the 
authority  to  purchase  goods,  could  bind  the  owners  to  repay  a 
loan  of  money,  to  be  invested  in  goods,  was  the  contract  en- 
tered into  by  Smith  by  specially,  one  for  which  they  are  respon- 
sible? 

1.  Was  the  authority  gire^  to  Smith  to  create  a  debt  on  the 
joint  credit  of  the  owners  obligatory,  if  executed  in  any  other 
manner  than  that  pointed  out  by  the  instructions,  the  specific 
mode  of  drawing  the  bills  of  exchange,  particularly  expzesaed 
by  the  instructions  ? 

This  is  an  action  upon  a  contract,  and  it  is  essential  to  a  con- 
tract on  which  an  action  can  be  supported,  that  it  should  have 
receiyed  the  assent  of  the  party  to  be  charged  with  the  breach 
of  it,  and  no  stipulation  can  be  binding  without  such  assent. 
Such  contract,  it  is  true,  may  be  made  either  by  the  party  him- 
self,  or  such  other  as  he  shall  authorize  for  that  purpose;  but 
when  done  by  a  substitute,  to  render  it  obligatory  it  must  be  in 
form  and  substance  within  the  terms  by  which  the  authority  ia 
delegated.  For  instance,  to  assimilate  a  supposed  case  to  that 
under  consideration,  should  A.  authorize  B.  to  purchase  goods 
on  his  account,  and  to  provide  for  the  payment  of  them  by 
drawing  bills  on  a  particular  fund,  B.  would  not  thereby  be 
authorized  to  bind  his  principal  by  promissory  notes;  and  it 
would  be  no  answer  to  the  objection  to  an  action  brought  on 
such  a  note,  to  say  that  it  must  be  indifferent  to  A.  whether  a 
bill  was  drawn,  or  a  note  given,  because,  in  the  latter  case,  the 
money  appropriated  to  discharge  the  bill  would  be  left  free  to 
be  applied  to  the  payment  of  the  note.  To  this  it  would  be  a 
sufficient  reply,  non  in  hoBo  fasdera  veniy  ''to  this  contract  I 
have  never  assented."  I  take  the  principle  to  be  universally 
true  that  all  authorities,  whether  judicial,  or  ministerial,  or 
private  by  one  person  to  another,  must  be  pursued;  for  where 
one  has  no  right  to  do  a  thing  but  by  a  derivative  power,  he 
must  show  that  he  has  pursued  his  power:  Yin.  Abr.,  tit. 
Authority,  B.,  p.  44.  The  principle  which  seems  to  nie  clearly 
to  govern  this  question,  cannot  be  expressed  in  language  more 
intelligible  and  precise  than  that  which  was  used  by  Lord  Mans* 
field  in  the  case  of  Taylor  v'.  Horde,  1  Burr.  60.     Speaking  of 
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the  ezecntioii  of  powers,  he  eajs:  ''  The  intent  of  the  jmrties 
who  gave  the  power,  ought  to  goyem  eyezy  oonstraotion.  He 
to  whom  it  is  giyen  ought  to  enjoy  the  fall  exercise  of  it.  Those 
over  whose  estate  it  is  giyen,  haye  a  right  to  saj, '  It  shall  not 
be  exceeded;  the  conditions  shall  not  be  eyaded;  it  shall  be 
iWetlj  pursued  in  form  and  substance.' "  And  all  acts  done 
under  a  special  authority  not  agreeable  thereto,  nor  warranted 
t]iezeby»  must  be  yoid.  The  same  principle  is  exemplified, 
iDustrated,  and  enforced  in  innumerable  adjudged  cases. 

Now,  then^  if  a  delegated  authority,  to  render  its  execution 
binding  on  the  prinGix>al,  must  be  strictly  pursued,  and  that  as 
weO  in  form  as  in  substance,  the  inquiry  is,  was  the  power 
giyen  to  Smith  so  pursued  in  this  case  ?  I  will  point  out  some 
partftculars  in  which  it  was  not  strictly  pursued,  and  some  in 
which  it  was  not  pursued  at  all,  either  in  form  or  substance. 

1.  He  was  authorized  to  take  credit  for  goods.  He  was  not 
aotboriged  to  obtain  a  loan  of  money.  He  did  not  take  any 
goods  upon  credit,  but  he  did  obtain  a  loan  of  money.  Is  this 
strictly  pursuing  his  power?  It  seems  to  me  that  there  is  a 
difference  in  substance  between  the  authority  giyen  by  the 
ownssB  and  its  execution  by  their  substitute.  For  I  can  easily 
conceiye  that  a  man  might  willingly  intrust  an  sgent  with  authority 
to  purchase  goods  on  his  credit  to  a  limited  amount,  who  might 
not  deem  himself  safe  to  intrust  the  same  agent  to  borrow 
money  to  any  extent  on  his  credit,  and  risk  it  afterwards,  being 
inyested  in  goods  for  his  benefit.  But  whether,  in  substituting 
a  loan  of  money  for  a  purchase  of  goods  there  was  a  departure, 
in  substance,  from  the  authority  giyen  to  Smith,  that  there  was 
one  in  form  cannot  be  denied  by  any  one  who  will  not  at  the 
same  time  affirm  that  money  and  goods  are  the  same.  If,  then, 
it  be  true,  as  asserted  by  Lord  Mansfield,  that  to  render  the 
axecution  of  a  delegated  power  Innding  upon  those  who  gaye  it, 
it  is  necessary  that  it  should  be  strictly  pursued  in  form,  the 
defendants  may  justly  say,  in  answer  to  this  action.  We  haye 
Barer  empowered  Smith  to  borrow  money  on  our  credit. 

3.  The  authority  giyen  to  Smith  was  to  be  exercised  in  a 
paealiar  manner  by  drawing  for  the  credit  he  should  obtain  on 
account  of  the  owners,  himself  included.  He  was  to  draw  at 
as  long  sight  as  possible,  and  he  was  to  giye,  if  possible,  a  con« 
ditioual  draft,  payable  after  the  arriyal  of  the  ship  in  the  United 
Stales;  and  the  instructions  afterwards  seem  to  intend  that  he 
should  in  no  case  draw  bills,  which  should  oblige  the  owners  to 
advanoe  money  on  them,  without  allowing  sufficient  time  for 
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the  arriTal  3f  the  ship  in  the  United  States.  That  meaning  I 
collect  from  these  expressions:  ''  Yon  obseire,  therefore,  what 
credit  you  take  in  India  you  have  free  liberty  to  draw  on  us 
for  sach  sams,  payable  only  after  the  safe  arrival  of  the 
property"  (so  taken  on  credit)  ''in  the  United  States.  Yon 
will  therefore  take  care  to  insure  all  the  property  you  take  there 
on  credit." 

It  is  to  be  obserred  that  this  authority  to  draw  bills  was  Tir- 
tually  an  acceptance  of  any  bills  drawn  in  conformity  to  it: 
PiUansY.  Van  Mierop,  3  Burr.  1670;  Mason  y.  Hwrd^  Doug. 
284;  Johnson  r.  OoUins,  1  East,  105;  Pierson  y.  Dunkp^  Cowp. 
573;  WUson  y.  Clemenia,  3  Mass.  1.  In  this  case,  then,  the 
owners  had  specified  a  particular  mode,  in  which  they  would  be 
bound  by  the  contract  of  the  supercargo.  Bills  were  to  be 
drawn,  and  payable  only  after  a  time  when  the  ship  might 
arriye  in  the  United  States.  Was  this  authority  executed 
strictly  ?  was  it  executed  in  form  or  in  substance  by  the  bond 
which  was  given  by  Smith  ?  If  there  be  any  meaning  in  the 
words,  it  seems  to  me  that  it  was  not. 

There  might,  I  apprehend,  be  very  good  reasons,  as  was 
stated  in  the  argument  at  the  bar,  why  the  defendants  should 
prefer  being  bound  by  bills  to  any  other  species  of  contract; 
why  they  would  consent  to  be  bound  in  that  way  while  they 
would  not  in  any  other.  It  might  prevent  delay  in  the  adjust- 
ment of  the  concern;  and  in  case  of  the  bankruptcy  of  any  of 
the  owners  bills  would  afford  greater  security  to  the  other 
owners  than  any  other  kind  of  contract.  The  latter  argument 
is  strongly  enforced  by  the  facts  which  have  taken  place  in  the 
case.  Two  of  the  owners,  as  appears  by  the  record  before  us, 
have  become  bankrupts;  and  if  bills  had  been  drawn,  they 
might  have  been  proved  under  their  commissioDS,  and  the 
defendants  have  been  indemnified,  as  far  as  the  dividends  would 
have  gone;  but  of  which,  under  the  circumstances  of  this  case, 
they  could  not  avail  themselves.  There  was  not,  then,  a  strict 
execution  of  the  power  given  to  Smith  in  any  particular.  It 
differed  in  form,  provided  a  bill  of  exchange  and  a  bond  are  not 
in  form  the  same,  and  provided  also  an  absolute  and  a  con- 
ditional contract  are  not  the  same.  And  it  differs  in  substance, 
inasmuch  as  it  would,  if  the  plaintiff  should  prevail,  deprive  the 
defendants  of  the  benefit  to  which  they  would  have  been  entitled 
if  the  contract  had  been  executed  in  the  manner  pointed  out  by 
the  instructions. 

The  observations  which  I  have  made  afford  conclusive  answers 
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to  the  two  first  questions.  It  is  proved  to  my  judgment:  1.  That 
the  defendants  did  not  authorize  Smith  to  borrow  money  on 
Vbeax  credit,  and  that  they  are  not  responsible  for  the  loan 
which  he  obtained;  2.  That  the  defendants,  having  confined 
the  authority  of  the  supercargo  to  one  species  of  contract,  he 
was  restricted  to  that,  and  could  bind  them  by  no  other;  and, 
3.  That  there  was  a  difference,  fatal  to  the  plaintiJFs  claim  as 
to  the  time  when,  by  Smith's  contract,  the  money  was  to  be 
paid. 

8.  Supposing  Smith  could,  by  other  contracts  than  a  bill  of 
exchange,  bind  the  owners  by  virtue  of  their  instructions; 
and  supposing  also  that  Smith,  by  the  authority  to  purchase 
goods,  could  bind  the  owners  to  repay  a  loan  of  money,  to  be 
invested  in  goods,  was  the  contract  entered  into  by  Smith,  by 
specialty,  one  for  which  they  are  responsible?  I  think  not. 
It  is  perfectly  well  ki^own  that  no  man  can  bind  another  by 
deed,  unless  he  has  been  authorized  by  deed  to  do  it.  There- 
fore, a  factor,  unless  so  authorized,  cannot  by  deed  bind  his 
principal,  nor  a  partner  his  copartner;  and  if  one  man,  how- 
ever authorized,  if  not  by  specialty,  make  and  execute  a  deed, 
expressed  to  be  in  behalf  of  his  principal,  the  principal  is  not 
bound  by  the  deed,  although  he  who  made  it  is  bound.  Again: 
if  a  bond,  or  other  deed,  be  executed  in  consideration  of  an 
existing  parol  contract,  such  contract  is  thereby  merged  and 
gone:  Biggins^ s  case,  6  Co.  45;  Dyer,  21  b. 

From  these  known  principles,  it  follows,  that  the  bond  given 
by  Smith  was  binding  on  him;  it  was  his  deed.  It  was  not 
binding  on  the  defendants;  for  it  was  not  their  deed.  If  it 
was  given,  which,  under  the  circumstances  we  must  presume, 
at  the  time  of  the  loan,  it  was  the  only  obligation  for  its 
repayment;  but  if  there  had  been  a  precedent  parol  contract 
for  its  repayment,  by  giving  and  accepting  the  bond,  it  was 
merged  and  gone.  In  every  view,  therefore,  it  seems  to  me, 
that  the  bond  is  all  the  remedy  the  plaintiff  has  for  the  repay- 
ment of  the  money  lent. 

The  only  promise  set  up  in  the  declaration,  on  which  it  is 
pretended  that  the  plaintiff  can  recover,  and  which  alone  was 
tried,  as  appears  by  the  report  of  the  judge  who  tried  the 
eaoae,  is  contained  in  the  last  count,  that  which  alleges  the 
promise  to  have  been  made  by  Smith's  bond.  If  it  be  a  bond 
by  which  Smith  only  is  bound,  it  of  course  is  not  the  promise 
of  the  defendants.  In  fact,  technically  speaking,  it  is  not  the 
promise  of  any  one.     It  is  true,   that  if  the  law  in  India^ 
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where  the  bond  was  made,  made  no  distineiion  betwean 
specialty  and  parol  ooniracts,  this  particular  objection  to  the 
plaintiff's  right  to  recover  would  be  answered;  for  the  lex  loci, 
in  the  oonstraction  of  a  contract,  must  prevail.  But  we  hare 
no  evidence  that  there  is  a  difference  between  the  law  of  that 
country  and  our  own,  in  this  respect;  and,  without  evidence, 
we  cannot  presume  any  such  difference  to  exist. 

But  it  has  been  suggested  that,  as  the  defendants  reoeired 
the  return  cargo  of  the  Pomona,  justice  requires  that  the 
plaintiff  should  be  paid.  To  this  there  are  two  answers,  and 
each  of  them,  to  my  mind,  perfectly  satisfactory:  1.  There  is 
not  any  evidence  that  a  cent  in  value  of  the  money  borrowed 
was  appropriated  to  the  purchase  of  the  cargo;  nor  any  evi- 
dence of  the  value  of  the  cargo,  by  which  it  could  have  been 
presumed;  and  withoiit  such  evidence,  how  can  we  assume  the 
existence  of  the  fact  ?  2.  Had  there  been  ever  so  much  evi- 
dence to  establish  the  fact,  that  the  money  borrowed  was 
invested  in  the  cargo,  as  delivered  to,  and  received  by,  the 
owners,  the  declaration  contains  no  count  to  meet  the  jnstioe 
of  the  case. 

New  trial  granted. 


The  reporter  remarks  that  after  Sedgwick,  J.  had  delivered  his  opinion,  he 
stated  that  he  bad  received  a  letter  from  Thatcher,  J. ,  in  which  he  expreased 
his  decided  opinion  against  the  plaintiff's  recovery  in  this  action,  addhig 
that  he  gave  his  opinion  with  reluctance,  considering  it  a  very  hard  case 
for  the  plaintiff.  In  this  latter  sentiment  Sedgwick,  J.  said  he  could  not 
join  with  his  brother,  as  no  evidence  appeared  in  the  case,  that  the  money 
received  by  Smith  of  the  plaintiff,  was  ever  applied  to  the  purchase  of  the 
goods,  which  ultimately  came  to  the  hands  of  the  defendants.  The  diiBl 
justice  did  not  sit  in  the  case. 


Borden  v.  Borden. 

[6]CAflS.e7.] 

TxNDBB  or  Deed. — ^Where  a  party  should  deliver  a  deed  on  a  day  oer> 
tain,  and  at  the  day  was  ready  with  the  deed,  and  would  have  tendered 
it,  bnt  for  the  evasion  of  the  other  party,  it  was  held  equivalent  to  a 
tender. 

INCUMBBANGB  OF  TiTLE. — ^A  deed  of  conveyance  of  land  is  a  good  and 
lawful  deed,  though  an  execution  upon  an  erroneous  judgment,  but 
not  reversed,  has  been  levied  on  part  of  the  land,  and  although  part  of 
the  land  is  attached  on  mesne  process,  if  the  vendor  is  willing  that  the 
vendee  should  retain  sufficient  of  the  purchase-money,  to  indemnify 
against  such  attachment. 
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LiABiuiT  or  FoBXiGic  Admikistbatob.— An  administntor  not  appointed 
in  a  state*  ia  not  liable  in  any  action  brought  against  bim  there,  bo  that 
the  real  eetsto  of  hia  intestate  oan  be  taken  nnder  execatioD. 

Aomnr  on  a  promiBSory  note  in  the  following  words:  "  I,  ihe 
sobseriber,  promise  to  pay  William  Borden,  or  order,  nine  thoa« 
sand  dollars,  at  or  on  the  twenty-fifth  day  of  March  next,  he 
procoiing  a  good  warranty  deed  of  his  homestead,  agreeable  to 
bond,  for  which  the  aboYe  sum  is  to  be  paid.  Witness  my 
hand,  Jonathan  Borden.  October  16,  1804."  Further  facts 
appear  from  the  opinion.  The  jury  returned  a  verdict,  subject 
to  the  opinion  of  the  court,  for  the  amount  of  the  note  and  in- 
terest, and  also  found  that  there  had  been  evasion  on  the  part 
of  the  defendant,  so  that  he  might  not  receive  the  deed,  both 
on  the  twenty-fifth  and  twenty-sixth  of  March.  The  defendant 
moved  for  a  new  trial,  because  one  of  the  jurors  had  expressed 
SB  opinion  in  favor  of  the  plaintifiT prior  to  tiie  trial,  and  because 
eiidenee  was  rejected  to  prove  the  evasion  found  by  the  jury. 

BidweU,  aUomey-general,  for  the  defendant. 

Dexier,  for  the  plaintiff. 

Sewall,  J.  The  conl;ract  declared  on  by  the  plaintiff,  W.  B., 
in  this  case,  and  proved  at  the  trial,  is  a  conditional  promise  on 
the  part  of  the  defendant,  J.  B.,  who  engages,  by  his  promis- 
sory note,  to  pay  the  plaintiff  at  a  day  stipulated,  the  sum  of 
nine  thousand  dollars,  he  procuring  a  good  deed  with  warranty 
of  his  homestead  estate,  agreeable  to  bond,  for  which  the  sum 
is  to  be  paid.  And  by  the  bond  referred  to,  W.  B.,  reciting 
that  he  has  that  day,  viz.,  October  16, 1804,  sold  to  the  defend- 
ant his  homestead  farm,  etc.,  and  has  taken  security  for  the 
smn,  to  be  paid  on  the  twenty-fifth  of  March  next,  the  bond  is 
on  condition  that  he  shall  then  produce  a  good  and  lawful  war- 
lanty  deed  of  sale  thereof,  etc. 

At  the  trial  the  plaintiff  was  holden  to  prove,  on  his  part, 
notwithstanding  the  mutual  security  possessed  by  the  defend- 
ant, a  substantial  performance  of  the  condition  expressed  in  the 
bond,  and  it  was  understood  that  a  failure  therein  would  oper- 
ate to  discharge  the  defendant. 

From  the  report  of  the  evidence,  it  appears  that  the  effort  for 
the  completion  of  this  contract,  was  wholly  on  the  part  of  the 
plaintiff;  and  whether  he  has  sufficiently  entitled  himself  to  in- 
sist on  the  payment  of  the  purchase-money  promised  by  the 
Mendant,  is  the  general  question  reserved  npon  the  veidiet 
taken  for  the  plaintiff. 

nao.  Vol.  XV->S 
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The  deed,  distingaished  at  the  trial  as  the  second  deed,  is,  in 
the  opinion  of  the  coart,  sufficient  in  form  as  a  deed  with  war- 
ranty. The  objection  then  suggested  and  urged,  upon  certain 
provisions  of  the  statutes  of  Bhode  Island,  in  which  state  a  part 
of  the  bargained  premises  lies,  has  been  tacitly  relinquished  in 
the  further  argument  upon  the  motion  for  a  new  trial. 

Whether  this  deed  was  procured  at  the  day  stipulated,  in  the 
sense  of  the  contract,  was  left  to  the  jury  at  the  trial,  with  a 
direction  to  find  for  the  plaintiff,  if  they  were  satisfied  that  the 
deed  was  executed  by  the  plaintiff  on  the  twenty-fifth  of  March, 
the  day  stipulated,  and  he  was  then  ready  to  deliyer  it,  and 
that  a  tender  thereof  on  that  day  had  been  prevented  by  any 
willful  contrivance  or  evasion  of  the  defendant,  or  in  conse- 
quence of  any  agreement  of  the  parties  that  the  deed  should 
be  delivered  and  accepted  on  the  next  day,  without  prejudice  to 
their  contract:  1  Esp.  54,  55.  The  verdict  is,  therefore,  con- 
clusive as  to  these  facts,  and  the  jury  have  found  specially  that 
there  was  evasion  on  the  part  of  Jonathan  Borden,  so  that  he 
might  not  receive  the  second  deed  on  the  day  appointed,  and 
also  on  the  next  day. 

It  may  admit  of  some  doubt  whether  the  condition  of  the 
contract  in  the  case  at  bar,  requires  an  actual  tender  of  a  deed: 
Fincke  v.  Curtis,  4  Bro.  Chan.  B.  429.  The  words  of  this  con- 
tract are,  ''if  he  shall  procure,"  which  may  be  reasonably  con- 
strued, if  he  shall  have  ready  to  be  delivered,  besides  that  the 
delivery  of  the  deed  was  secured  by  the  bond  of  the  plaintiff. 
But  supposing  a  tender  necessary,  proving  himself  ready  with 
a  deed,  which  would  have  been  tendered  if  the  defendant  had 
not  avoided  it  by  evasive  contrivances,  seems  to  be  equivalent 
to  a  tender,  and  such  is  the  opinion  of  the  court  on  this  point. 

The  principal  difficulty  is  upon  the  question,  which  was  rather 
reserved  than  decided  at  the  trial,  whether  th^  deed,  with  which 
the  plaintiff  was  prepared,  and  which  the  defendant  might  have 
received,  if  he  had  not  chosen  to  avoid  it,  was  a  good  deed,  as 
depending  upon  the  right  and  authority  of  the  grantor  to  con- 
vey the  bargained  premises. 

The  plaintiff  was  himself  the  grantor,  and  is  understood  to 
have  derived  his  title  to  the  premises,  which  he  undertook  to 
convey,  under  the  will  of  one  William  Durfee,  deceased.  And 
this  title  is  supposed  to  have  been  impaired  or  incumbered:  1. 
By  the  extent  of  an  execution  to  satisfy  a  judgment  recovered 
by  Jeremiah  Simmons  against  Benjamin  Durfee,  administrator 
of  the  estate  of  William  Durfee,  levied  on  the  ninth  of  January, 
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1801,  on  a  part  of  the  bargained  premises  lying  within  this 
state;  2.  By  certain  attachments  stated  in  the  report.  And 
though  iheee  claims  affect  only  a  part,  and  comparatiyely  a 
small  part  of  the  bargained  premises,  yet  if  there  results  from 
them  an  nnaToidable  defect  of  title  in  the  plaintiff,  as  to  the 
parts  of  the  estate  comprised  in  those  items,  this  circumstance 
ought  to  operate  a  discharge  of  the  defendant  from  his  whole 
contract,  which  respects  the  entire  premises,  and  he  is  not  to 
be  compelled  to  accept  of  a  partial  performance  by  the  plaintiff. 

A  court  of  chancery  on  bills  for  a  specific  performance,  or  for 
a  discharge  and  a  restoration  of  the  purchase-money,  in  cases 
of  contracts  for  the  sale  and  purchase  of  lands,  exercises  a  more 
enlaiged,  and  perhaps  a  more  beneficial  jurisdiction  than  this 
court  is  competent  to.  There,  when  the  decree  depends  upon 
a  question  made  of  the  title  of  the  vendor,  it  is  usual  to  enforce 
the  contract  if  the  vendor  can  at  the  time  of  the  decree,  and 
even  when  this  has  been  postponed  for  the  purpose,  make  a 
good  title  in  the  premises  bargained  to  be  conveyed,  although 
the  title  was  liable  at  the  time  stipulated  for  the  performance 
of  the  contract,  to  some  objection  or  uncertainty.  And  it  is 
only  when  some  irremediable  difBiculty,  or,  as  it  is  expressed, 
some  solemn  doubt  exists,  materially  affecting  the  title,  that  a 
court  of  chancery  will  not  compel  a  performance.  The  cases 
of  Vernon  v.  Stephens,  2  P.  Wms.  66;  Lanaford  v.  PiU,  Id.  630, 
aod  of  Fincke  v.  Curtis,  4  Bro.  Chan.  B.  429,  are  decisions  to 
this  effect,  and  in  those  cases  many  other  authorities  are  cited. 
But  this  court,  from  its  incompetency  to  afford  a  more  specific 
relief,  will  exercise  a  suitable  strictness  in  considering  objec- 
tions of  this  kind,  which,  if  allowed  at  all,  must  operate  to  dis- 
solve a  solemn  contract,  it  may  be  upon  a  mere  punctilio  of 
time,  and  where  the  party  availing  himself  of  the  objection,  is 
liable  to  no  real  injury. 

The  judgment  recovered  by  Jeremiah  Simmons,  and  his  ex- 
tent, and  the  pendency  of  a  writ  of  error  for  the  reversal  of  it 
in  the  supreme  court  of  this  state,  were  facts  known  to  the 
defendant  at  the  time  of  his  bargain,  and  the  suspension  of  the 
payment  of  the  consideration  money,  and  the  particular  expres- 
sioD  of  the  plaintiff's  procuring  a  deed,  seem  to  have  had  a 
reference  to  the  apprehension  of  the  parties  respecting  the  sup- 
posed incumbrance  or  defect  of  title,  as  existing  at  the  time  of 
their  contract.  On  the  other  hand,  it  appears  that  the  seisin 
and  possession  of  William  Borden,  claiming  under  the  will  of 
William  Durfee,  had  never  been  interrupted  by  the  extent  of 
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Simmons's  ezeoution;  that  the  occupation  of  the  poiohaser 
would  jiot  have  been  delayed  by  this  supposed  defect  of  title, 
and  that  the  administration  of  Benjamin  Duifee,  against  whom, 
in  that  capacity,  Bimmons  had  recovered  his  judgment,  had 
been,  before  the  date  of  this  contract,  reversed  and  annulled 
upon  an  appeal  allowed  to  William  Borden,  the  plaintiff  in  this 
action.  But  what  is  perhaps  still  more  essential  in  estimating 
this  apprehended  defect  of  title,  it  also  appears  that  the  deceased 
William  Duif  ee  had  his  domicile,  at  the  time  of  his  death,  in 
the  state  of  Bhode  Island;  that  the  administration  was  there 
granted  to  Benjamin  Durfee,  and  not  within  this  state. 

Upon  these  facts,  appearing  from  the  evidence  at  the  trial, 
and  the  documents  referred  to  in  the  report,  we  are  to  deter- 
mine the  legal  effect  of  the  title  under  Simmon's  extent,  how 
far  it  could  operate  to  prevent  the  plaintiff  in  this  action  from 
giving  or  procuring  a  good  deed,  with  warranty,  of  the  entire 
premises  he  had  bargained  to  the  defendant.  And  in  the  first 
place,  this  supposed  title  in  Simmons  had  no  effect  to  delay  the 
occupation  of  the  purchaser,  or  to  defeat  any  deed  which  mig^ht 
have  been  given  by  William  Borden,  as  being  the  deed  of  a  per- 
son out  of  possession;  and,  secondly,  whatever  might  be  the 
effect  of  the  repeal  of  Benjamin  Durfee's  administration  in 
avoiding  all  mesne  acts  affecting  the  estate  of  William  Durfee, 
it  seems  to  be  decisive,  in  a  question  of  the  legal  validity  of  a 
title  claimed  by  Simmons'  extent  to  satisfy  a  judgment  recovered 
against  Benjamin  Durfee  as  administrator,  levied  upon  real 
estate  lying  within  this  commonwealth,  that  his  administration, 
such  as  it  was,  had  been  granted  in  the  state  of  Bhode  Island. 
Such  an  administration,  as  to  actions  brought  within  this  state, 
and  especially  for  the  purpose  of  charging  lands  or  tenements 
lying  within  this  state,  by  suffering  judgments  to  be  recovered 
against  him  in  the  capacity  of  administrator,  is  a  nullity.  To 
this  purpose,  such  real  estate  is  not  in  the  hands  or  under  the 
adnunistration  of  a  person  deriving  his  authority  under  a  for- 
eign jurisdiction.  According  to  a  late  decision  of  this  court,  an 
administrator  not  appointed  in  this  state  can  maintain  'no 
action,  in  his  capacity  of  administrator,  in  the  courts  of  this 
state:  Goodwin  v.  «/one8,  8  Am.  Dec.  178.  And  it  should  fol- 
low, a  fortiori^  that  he  is  not  liable  in  that  capacity  in  any 
action  to  be  brought  against  him  within  this  state,  for  the  pur* 
pose  of  subjecting  the  real  estate  of  the  deceased  to  be  taken  in 
execution. 

The  argument  supposes  the  judgment  recovered  by  Sinunons^ 
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and  ihe  extent  to  Baimfy  it,  to  be  absoltitely  Toid;  and  that  a 
wilt  of  error  is  not  neceesaxy  or  essential  to  restore  the  rights 
of  the  parties  interested.  Bat  npon  the  supposition  that  a  writ 
of  error  wonld  "be  necessary,  if  there  is  a  legal  certainty  that  a 
judgment  recovered  under  these  circxnnstances  must  be  rerersed, 
and  the  restoration  of  the  right  and  title,  dear  of  the  supposed 
ineambrance,  is  ineyitable,  the  question  of  the  defect  of  title  by 
means  of  this  extent,  how  far  it  is  a  reasonable  objection  to  the 
deed  of  William  Borden,  must  be  the  same;  that  it  was  a  good 
deed,  notwithstanding  the  objection. 

Respecting  the  other  objection  to  the  deed  in  question,  stated 
npon  the  effect  of  certain  attachments  in  suits  brought  against 
William  Borden,  it  may  be  observed  that  on  the  twenty-fifth  of 
March,  the  time  appointed  for  the  completion  of  this  contract, 
and  supposing  these  suits  maintainable,  the  attachments  were 
rather  approaching  than  existing  incumbrances,  and  never 
could  produce,  in  any  event,  unless  by  the  consent  or  willful 
n^ect  of  the  purchaser,  an  unavoidable  defect  of  title.  And 
after  the  offer,  proved  at  the  trial,  of  {>ermitting  the  defendant 
to  retain  to  the  amount  of  those  attachments,  and  considering 
bis  equitable  right  of  retaining  to  that  amount,  the  attachments 
proved  did  not  constitute  a  legal  and  sufScient  objection  to  the 
validity  of  the  deed  prepared  by  William  Borden. 

In  the  case  of  Netoman  v.  Bogers,  4  Bro.  Chan.  R.  391, 
decided  by  Lord  Chancellor  Loughborough,  upon  a  suit  for  the 
porehase-money  due  on  a  certain  contract  for  the  sale  of  a  rever- 
aionary  interest  in  land,  the  purchaser  objected,  the  unexpected 
amount  claimed  upon  a  mortgage  of  the  premises  to  be  con- 
veyed exceeding  the  sum  provided  for  it  in  the  articles  of 
agreement  between  the  parties;  and  it  appeared  that  on  the 
sngg^iion  of  this  claim,  the  vendor  had  offered  the  vendee  to 
permit  him  to  retain  the  full  amount  claimed,  until  the  sum  due 
could  be  ascertained.  The  chancellor  determined  the  objection 
to  be  unfounded,  that  he  had  an  equitable  right  to  retain  to  the 
amonnt  claimed,  and  that  the  offer  to  this  purpose  left  the  pur- 
chaser without  any  excuse. 

In  the  case  of  an  agreement  for  a  marriage  settlement  to 
convey  lands,  and  to  covenant  against  incumbrances,  when 
there  is  a  known  incumbrance  upon  the  estate,  equity  will  not 
enforce  a  discharge  of  it,  or  a  security  against  it,  before  the 
parties  are  actually  prejudiced  by  it. 

In  the  cases  cited,  the  incumbrances  afterwards  objected  to 
the  title,  were  within  the  notice  of  the  parties  at  the  time  of 
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their  agreement,  and  were  provided  against  hj  special  claasea 
in  the  articles  established  between  them.  And  in  the  case  at 
bar  there  is  a  circumstance  entirely  equiyalent,  respecting  an 
incumbrance  by  attachment;  that  it  is  an  event  always  legally 
possible,  and  beyond  the  control  of  the  vendor,  and  must  there- 
fore be  understood  to  be  contemplated  in  every  contract  for  the 
sale  of  lands  to  be  conveyed  at  a  future  day.  Against  a  con- 
tingency of  this  nature,  a  right  to  retain  to  the  amount  claimed 
is  a  suitable  and  sufficient  indemnity.  To  this  consideration 
may  be  added  the  inconvenience  of  any  other  rule  opening  a 
mode  of  escape  which  a  party,  inclined  to  avoid  a  contract 
for  the  purchase  of  real  estate,  might  easily  avail  himself  of 
without  detection. 

In  the  opinion  now  stated  of  the  objection  from  the  attach- 
ments, no  regard  has  been  had  to  the  evidence  of  the  contriv- 
ance and  design  of  the  defendant  in  this  case  in  exciting  and 
directing  the  attachments.  The  evidence  to  this  purpose  was 
not  conclusive,  and  the  jury  have  not  expressly  decided  upon 
the  fact.  It  is  unnecessary,  therefore,  to  decide  the  question 
arising  in  that  view  of  the  case.  Upon  the  other  objection  to 
the  verdict  from  a  supposed  cause  of  challenge  to  a  juror  sworn 
in  the  trial,  it  is  observable  that  before  the  trial  commenced  one 
of  the  jury,  the  same  person  who  is  now  charged  by  the  afiS- 
davit,  was  excepted  to  for  the  same  cause,  and  the  truth  of  the 
fact  was  then  inquired  into  according  to  the  course  directed  by 
the  statute;  the  juror  objected  to  was  examined  upon  his  oath, 
and  he  was  then  adjudged  to  stand  indifferent  in  the  cause.  It 
is  also  to  be  considered  that  the  principal  questions  arising  in 
the  cause  are,  by  the  course  taken  at  the  trial,  questions  of  law 
altogether;  and  the  facts  decided  by  the  jury  respect  only  the 
formality  of  a  tender  of  the  deed  at  the  day  appointed,  when  it 
appears  that  the  deed,  now  adjudged  to  be  a  lawful,  good  and 
sufficient  deed,  was  prepared  and  in  readiness,  if  it  was  not 
actually  tendered  in  form;  and  when  it  is  not  pretended  that  the 
vendee,  now  moving  for  a  new  trial,  was  ready  with  his  pay- 
ment if  the  deed  had  been  fully  delivered  and  accepted  by  him. 
If  this  motion  is  in  any  degree  an  application  to  the  discretion 
of  the  court,  this  is  a  case  in  which  they  ought  not  to  interfere 
to  set  aside  a  verdict  upon  an  objection  of  this  kind.  But  after 
all  it  is  only  oath  against  oath,  and  respecting  a  question  once 
legally  decided.  Upon  the  whole  the  decision  of  the  court  is 
against  granting  a  new  trial  for  either  of  the  reasons  suggested, 
and  judgment  is  to  be  entered  according  to  the  verdict. 
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WoRcssTSR  Turnpike  Corporation  v.  Willard. 

[8  Mam.  80.] 

AcnoN  Against  Mxmbeb  for  Assessment.  ^  A  turnpike  oorporation 
WAS  empowered  by  statute  under  which  it  was  oiganiEed  to  sell  the 
delinqaent  eharee  of  members  for  assessments.  It  was  held,  notwith« 
standing  this  proYision,  that  an  action  may  be  maintained  against  a 
member  who  expressly  promised  the  corporation  to  pay  his  proportion 
of  the  legal  assessment. 

Action  to  recover  the  amount  of  certain  assessments  leyied 
open  defendant's  share  in  the  Worcester  Turnpike  Corporation. 
Plaintiffs  declared  upon  an  express  promise  to  pay  the  assess- 
ments, and  offered  in  evidence  the  subscription  paper  as  follows: 
"We,  whose  names  are  hereunto  subscribed,  hereby  severally 
agree  to  take  the  number  of  shares  in  the  Worcester  Turnpike 
Corporation  by  each  of  us  set  down  and  affixed  to  each  of  our 
•"espective  names,  and  to  pay  all  such  legal  assessments  on  each 
of  said  shares,  as  shall  hereafter  be  made  by  the  future  govern- 
ment of  the  said  corporation  after  the  same  shall  have  been 
organized  and  carried  into  operation  according  to  the  act  or 
law  of  the  commonwealth  for  establishing  said  corporation, 
provided,  however,  that  this  subscription  and  obligation  is  upon 
this  condition,'*  that  a  certain  number  of  shares  be  subscribed 
and  the  turnpike  have  certain  directions,  which  conditions  were 
complied  with.  Defendant  had  subscribed  and  written  one 
8hare  opposite  his  name,  and  of  the  assessments  upon  the  share 
he  was  notified,  but  refused  to  make  payment.  A  verdict  was 
taken  for  the  plaintiff,  by  consent,  subject  to  the  opinion  of  this 
court. 

B.  WkUman,  for  the  defendant. 

Jack9on,  for  the  plaintiffs. 

By  Court,  Pabsonb,  G.  J.  The  defendant  objects  to  the  ver- 
dict found  for  the  plaintiffs  in  this  action,  because  there  was  no 
evidence  to  prove  the  contract  declared  on.  The  contract  pro- 
duced in  evidence  was  signed  by  the  defendant  and  the  other 
members  of  the  corporation.  In  this  contract  he  engages  to 
take  one  share  and  to  pay  all  such  legal  assessments  as  should 
afterwards  be  made  by  the  government  of  the  corporation,  on 
condition  that  the  number  of  shares  should  be  six  hundred,  and 
that  the  turnpike  should  be  located  as  is  there  described;  and  it 
was  admitted  that  the  conditions  were  performed  and  the  assess* 
meut  on  the  shares  duly  made,  as  declared  by  the  plaintiffiB. 
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The  statnte  of  1805,  c.  67,  erecting  this  corporation,  as  well 
as  the  statute  of  1804,  o.  125,  respecluig  turnpike  corporations 
in  general,  provides  that  the  shares  of  a  delinquent  proprietor 
may  be  sold  for  the  payment  of  the  assessments  which  are  in 
arrear.  This  remedy  the  defendant  contends  is  the  only  remedy 
which  the  plainti£Es  by  law  have,  and  that  he  is  not  liable  to  an 
action  for  not  paying  his  assessments. 

The  plaintiffs  contend  that  they  may  not  only  sell  the  shaves, 
but  on  a  contract  like  this,  as  a  cumulative  remedy,  may  com* 
pel  the  payment  of  the  assessments  by  action. 

The  indemnity  which  a  turnpike  corporation  can,  by  the  stat- 
ute creating  it,  claim  for  the  expenses  of  locating  and  making 
the  turnpike,  arises  wholly  from  the  legal  toll  to  be  received. 
And  after  it  is  created  with  all  the  necessary  powers,  it  may  be 
very  uncertain  whether  the  indemnity  will  be  sufiScient,  as  the 
expenses  and  the  toll  are  each  uncertain,  and  the  directors  can 
have  no  funds  to  enable  them  to  contract  with  or  pay  the  work- 
men but  the  value  of  the  shares  when  sold,  unless  they  bind 
themselves  personally  to  the  payment  This  cannot  reasonably 
be  expected  from  them  without  some  further  security  from  the 
proprietors  than  the  value  of  their  shares,  which,  in  fact,  may 
be  unequal  to  the  reimbursement. 

This  further  security  is  therefore  a  reasonable  one,  and  of 
convenience  to  the  public,  so  far  as  turnpikes  are  a  common 
benefit.  There  is  no  legal  objection  to  a  contract  between  the 
corporation  and  the  individual  members  of  it,  more  than  be- 
tween a  town  and  any  of  its  inhabitants,  when  the  authority 
of  the  corporation  to  contract  with  its  members  is  within  the 
reason  of  the  powers  vested  in  it,  and  may  be  necessary  for 
their  execution;  although  this  authority  may  not  be  expressly 
given  by  the  incorporating  act,  or  by  any  other  statute. 

Notwithstanding  the  remedy  of  sale  given  by  statute,  if  the 
proprietors  to  induce  the  corporation  to  make  the  turnpike,  will 
expressly  promise  to  pay  their  proportion  of  the  legal  assess- 
ments for  the  expenses,  and  the  corporation  proceed  in  the 
execution  of  their  powers  on  the  faith  of  these  promises,  we 
are  satisfied  that  the  promises  are  good  in  law.  They  are 
made  between  parties  competent  to  make  them  and  for  a  legal 
consideration.  This  consideration  arises  not  only  from  the 
expenses  incurred  by  one  party  (the  corporation),  but  also  from 
the  benefit  received  by  the  other  party  (the  proprietor),  by  his 
interest  in  the  turnpike  road,  and  his  right  to  receive  a  propor- 
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iion  of  the  toll*  If  the  promise  is  good  in  law,  aa  aetion  to 
lecoTer  damages  for  the  breach  of  it  may  be  maintained. 

In  applying  the  evidence  in  the  cause  to  these  principles,  it 
i^pesrs  that  the  defendant,  in  consideration  of  becoming  a 
proprietor  of  one  share,  made  a  legal  contract  with  the  cor- 
poration, to  pay  the  assessments  duly  made,  on  certain  condi- 
tions;  that  those  conditions  were  perfonned;  that  the  assess- 
ments on  his  and  on  the  other  shares  were  duly  made;  that  he 
had  notice,  and  was  requested  to  pay  his  assessments,  which  he 
refused.  Haying  made  a  legal  contract  with  the  plaintiffs  for  a 
good  consideration,  and  hairing  broken  it,  he  is  liable  for  the  dam- 
ages arising  to  the  plaintiffs  for  the  breaeh.  The  plaintiffs 
hftTC  therefore  maintained  their  action,  and  the  yexdiet  must 
stand. 

Judgment  aoooiding  to  the  verdict. 


WiDGERY  V.  Haskell. 

Fom  AssiGiniBirr. — ^An  aaaignment  by  an  inBolvent  debtor  in  tnuit  for 
certain  of  his  creditois,  made  by  a  conveyance  to  which  they  are  not 
parties,  nor  assenting  thereto,  is  void  as  to  the  other  creditora 

Sbukvik  for  the  ship  Mac,  her  tackle,  apparel  and  furniture, 
and  also  her  caigo,  consisting  of  a  certain  quantity  of  salt  and 
coal.  Defendant  pleaded  property  in  Taber  &  Son,  of  Port- 
land, traversing  property  in  plaintiffs,  and  upon  this  issue  was 
joined,  tried  before  Parker,  J.  when  a  verdict  was  found  for 
plaintiffs  subject  to  the  opinion  of  the  court.  Defendant,  it 
appeared,  was  a  deputy  sheriff,  and  having  an  attachment  in 
favor  of  Jacob  Barker,  of  New  York,  against  Taber  &  Son,  he 
attached  and  took  possession  of  the  ship  and  cargo  by  order 
of  Barker,  as  the  property  of  Taber  &  Son.  At  the  outset  it 
was  insisted  that  the  defendant  should  be  held  to  prove  the 
debt  on  which  the  attachment  issued,  but  it  was  otherwise 
decided  by  the  judge. 

It  was  agreed  that  before,  and  up  to  the  eleventh  of  April, 
1807,  the  ship  and  cargo  were  the  property  of  Taber  &  Son, 
the  ship  being  so  duly  registered.  The  principal  question  in 
the  case  was,  whether  by  means  of  certain  agreements,  con- 
veyances and  transactions,  stated  below,  between  Taber  &  Son 
on  their  failure  and  various  creditors  of  theirs  at  or  near  Port* 
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land,  to  which  Jacob  Barker  was  not  a  party,  the  property  in 
the  ship  and  cargo  was,  by  law,  vested  in  the  plaintiffs. 

From  the  answer  of  the  plaintiff  Widgeiy  to  certain  inter- 
rogatories in  another  suit,  and  from  seyeral  deeds  and  papers 
annexed,  it  appeared  that  a  conTeyanoe  was  executed  on  the 
tenth  April,  1807,  by  Taber  &  Son  to  the  plaintifb  and  several 
others  of  their  creditors  (sixteen  in  number),  in  which  the 
grantors  state  their  insolyency,  and  a  desire  to  have  their  prop- 
erty fairly  distributed  among  their  creditors,  except  certain 
indorsers,  whom  they  believed  to  .be  secured.  The  considera- 
tion for  the  conveyance  was  a  debt  of  eleven  hundred  and 
thirty-three  dollars;  and  the  conveyance  was  made  upon  the 
condition  that  the  grantees  should  out  of  the  net  proceeds  pay 
certain  indebtedness  therein  specified.  The  grantees  accepted. 
A  release  of  all  demands  was  executed  at  the  same  time,  by  the 
grantees  and  four  other  creditors,  in  consideration  of  the  grant, 
but  upon  the  condition  that  the  grantors  made  a  full  and  com- 
plete disclosure  and  delivery  of  all  their  property  subject  to 
attachment  or  execution.  The  said  Jacob  Barker,  at  whose 
instance  the  attachment  was  made,  was  not  a  pariy  to  any  of 
the  deeds  or  instruments,  nor  did  he  give  his  assent  thereto. 
There  was  a  bill  of  lading  of  the  homeward  cargo,  signed  at 
Liverpool  by  Swain,  the  master,  by  which  it  appeared  that  the 
salt  and  coals  were  shipped  on  the  account  and  risk  of  the 
plaintiffs  and  consigned  to  them. 

Jackson  and  E,  Whitman,  for  the  plaintiffs. 

Dexter  and  B,  Whitman,  for  the  defendant. 

By  Court,  Pabsons,  G.  J.,  (after  stating  the  &ots  from  the 
report  of  the  judge  who  sat  in  the  trial,  and  the  papers  referred 
to  therein):  At  the  trial,  the  plaintiffs  insisted  that  the 
defendant  should  be  holden  to  prove  Barker's  debt,  and  the 
judge  directed  otherwise.  The  defendant  also  offered  a  wit- 
ness whom  the  judge  rejected  as  interested.  These  points  are 
not  before  the  court,  for  it  is  agreed  that  a  verdict  shall  be 
entered  for  either  of  the  parties,  according  to  the  opinion  of  the 
court  on  this  question,  whether  the  plaintiffs  have,  from  the 
facts  stated,  proved  their  property  in  the  ship  and  cargo  or  not. 

As  to  the  return  cargo,  which  was  replevied,  that  may  deserve 
some  further  consideration.  But  the  merits  of  this  cause,  as  to 
the  ship,  depend  upon  the  validity  of  the  transaction,  as  it 
relates  to  the  creditor.  Barker,  who  was  not  a  party,  nor  assent- 
ing to  it;  for  if  the  bill  of  sale  relied  on  by  the  plaintiffs  is  in 
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law  frandnlent  as  to  creditors  not  parties  nor  assentiDg  to  it, 
the  plajntifffl  must  fail  in  their  action. 

That  the  deed  of  conveyance  should  be  valid  in  this  case,  it 
must  have  been  made  for  a  valuable  consideration,  and  vnth 
good  faith.  Let  us  first  look  at  the  consideration.  The  grant- 
ors make  the  deed  with  honest  intentions,  but  they  receive  no 
consideration  for  it;  they  have  parted  v^ith  all  their  estate  of 
every  description,  without  any  estimate  of  its  value,  and  they 
do  not  even  obtain  in  consideration  the  discharge  of  a  single 
debt.  It  is  true  that  a  conditional  release  is  executed  on  the 
same  day;  but  it  depends  upon  the  further  conduct  of  the 
grantors  themselves  to  obtain  any  benefit  from  this  release. 

In  a  case  of  this  kind  it  is  incumbent  on  the  grantees  to  show 
a  valuable  consideration  and  they  have  failed.  But  from  the 
facts  agreed  the  presumption  is  that  the  property  conveyed  was 
of  mudi  more  value  than  the  debts  due  to  the  grantees,  and  to 
the  indorsers  and  sureties  of  the  grantors.  For  the  admission 
is  that  the  plaintifib  have  not  received  more  than  enough  in  cash 
for  the  payment  of  these  debts,  whence  we  ought  to  conclude 
that  they  have  already  received  enough  for  these  purposes,  and 
there  is  a  surplus  property  conveyed  to  the  value  of  the  ship 
Mac  and  her  outward-bound  cargo  of  cotton.  To  have  estab- 
lished a  valuable  consideration  there  ought  to  have  been  proved 
a  fair  and  just  value  of  the  property  conveyed,  so  that  its 
adequacy  might  be  apparent. 

Bat  was  this  conveyance  bona  fide  t  Was  it  made  with  hon- 
est intentions  expressed  in  the  contract,  or  at  least  not  inten- 
tionally omitted,  and  for  purposes  for  which  the  law  will 
authorize  an  insolvent  debtor  to  convey  all  his  effects?  It  pur- 
ports to  be  made  for  the  benefit  of  the  indorsers  and  sureties 
of  the  grantors,  and  for  the  grantees  to  secure  their  debts. 
Bat  it  is  evident  that  the  intent  of  the  parties  went  much 
farther  to  compel  the  discharge  of  the  grantors  from  all  their 
debts  by  locking  up  from  every  creditor,  who  would  not  dis- 
cbarge Uiem,  every  part  of  the  estate  of  the  grantors.  And  it 
vas  not  enough  for  a  creditor  to  entitle  himself  to  a  part  to 
release  his  debtors,  but  he  must  be  content  to  have  his  demands 
settled,  not  by  a  jury  or  impartial  arbitrators,  but  by  the  plaint- 
iffs themselves,  who  have  an  interest  to  lessen  the  amount  of  all 
the  debts  due  but  their  own. 

Does  the  law  allow  an  insolvent  debtor  to  make  this  bankrupt 
law  for  himself  ?  By  our  law  a  debtor's  property  is  liable  to 
attachment  by  any  creditor;  and,  on  the  other  hand,  a  debtor 
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may  prefer  any  one  creditor  to  another  by  paying  his  debt  either 
in  cash,  or  by  conyeying  so  much  of  his  estate  as  will  be 
adequate  to  the  payment.  But  the  creditor  must  be  a  party,  or 
assenting  to  this  payment  or  conveyance.  If  he  be  not^  nothing 
passes  to  him,  and  nothing  passes  from  the  debtor,  and  his 
estate,  intended  to  be  conveyed,  remains  liable  to  attachment 
by  any  other  creditor. 

But  it  has  been  argued  that  a  creditor  to  whom  the  conyey- 
ance  is  made  must  be  presumed  to  assent,  or  he  may  afterwards 
assent.  We  cannot  always  presume  that  he  will  assent,  and 
especially  on  the  condition  of  releasing  the  whole  debt  on  re- 
ceiving a  part;  and  the  present  case  proves  that  one  creditor 
did  not  assent.  A  creditor  may  afterwards  assent  and  then  he 
may  be  bouud  by  his  assent;  but  until  his  assent,  the  property 
remains  the  debtor's  so  far  as  to  be  liable  to  the  attachment  of 
another  creditor;  and  if  the  property  does  not  pass  by  the  con- 
veyance when  executed,  it  can  never  after  pass  by  virtue  of  such 
conveyance  so  as  to  defeat  an  intervening  attachment  by  another 
creditor.  If  this  were  not  law,  great  mischiefs  would  arise. 
The  conveyance  may  be  made  to  the  use  of  a  creditor  beyond 
sea;  and  how  long  must  another  creditor  wait  to  learn  whether 
or  not  an  assent  is  given  ?  And  the  insolvent  grantor  may,  in 
the  mean  time,  dispose  at  his  pleasure  of  the  property  so  con- 
veyed to  any  person  ignorant  of  the  prior  conveyance. 

It  is,  however,  argued  with  much  ingenuity  that  the  deed,  in 
the  present  case,  conveys  according  to  the  intent  of  the  parties, 
a  trust  estate  which  immediately  vests  the  property  in  the 
trustees,  so  that  no  legal  interest  remains  in  the  grantors  liable 
to  attachment.  We  admit  that  an  insolvent  debtor  may,  with 
the  assent  of  his  creditors,  convey  an  estate  in  trust  for  the 
payment  of  their  debts  bona  fide,  and  for  a  valuable  consider- 
ation. But  we  do  not  admit  that  an  insolvent  debtor  can  con- 
vey his  estate  in  trust  to  pay  his  creditors  without  their  assent. 
Let  it  be  remembered  that  in  this  state  we  have  no  court  which 
can  compel  a  discovery,  or  an  execution  of  a  trust.  If  such  a 
trust  estate  were  allowed,  the  creditors  would  be  without 
remedy.  They  could  not  attach  because  the  estate  passed  to 
the  trustees;  they  could  not  compel  an  execution  of  the  trust  if 
tliey  had  evidence  of  it;  and  what  action  could  they  maintain  at 
law,  not  being  in  possession  of,  or  parties  to  the  deed  of  trust? 
But  if  they  had  evidence  of  the  tmst,  and,  deviating  from  the 
rules  of  the  common  law,  we  should  allow  the  creditors  to 
maintain  a  special  action  of  the  case  against  the  trustees,  it 
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iroold  be  inoonTenient,  if  praoticable^  to  make  ont  their  claim 
to  any  aacertained  portion  of  the  property  conveyed  before  a 
jmy.  It  is,  therefore^  onr  opinion  that  the  policy  of  the  law 
proriding  for  attaohments,  and  not  providing  any  remedy  in 
equity  against  the  tmstees,  prohibits  the  establishment  of  a 
trost  estate  created  by  an  insoivent  debtor  for  the  benefit  of  his 
oeditors  not  parties  to  it.  We  wonld  not  be  understood  as 
giving  an  opinion  that  an  insolvent  debtor  cannot  convey  an 
estate  in  trust  to  pay  particular  creditors  vrho  are  assenting  and 
parties  to  the  conveyance;  for  we  perceive  no  difference  as  to 
the  effect  on  other  creditors,  whether  the  estate  be  conveyed 
direcQy  to  the  particular  creditors^  or  vrith  their  assent  to  others 
in  trust  for  them.  And  if  they  have  no  convenient  remedy  to 
compel  an  execution  of  the  trust,  yet  volentibua  non  fit  injuria. 

It  has  been  further  axgued  that,  as  an  insolvent  debtor  may 
collect  his  effects  within  his  dwelling-house,  either  reduced  to 
iDoney  or  not,  and  pay  any  portion  of  them  to  any  of  his 
creditors,  and  on  what  terms  he  pleases,  so  he  may  invest 
these  effects  in  others  for  the  same  purposes.  But  it  should 
be  considered  that  this  protection  of  his  effects  from  attach- 
ment, is  not  the  design  of  the  law,  but  an  incidental  protection 
resulting  from  the  provision  of  the  law  that  every  man's  house 
IS  his  castle.  And  if  his  effects  are  found  without  his  castle 
they  may  be  attached;  and  even  in  his  castle  an  attachment 
would  be  good,  although  the  party  might  be  punished  as  a 
trespasser  for  invading  the  castle.  This  protection  cannot, 
therefore,  be  extended  to  a  conveyance  in  trust  of  goods  not 
within  the  debtor's  dwelling-house. 

It  has  also  been  argued  that  it  does  not  appear  that  the  clear 
and  unincumbered  value  of  the  property  conveyed  exceeded 
the  amoxuit  of  the  debts  due  to  the  grantees,  and  that  the 
moneys  raised  to  pay  the  indorsers  and  sureties  were  the 
proceeds  of  the  estates  previously  mortgaged  to  them;  and 
therefore  the  conveyance  may  be  good  to  the  grantees,  who, 
if  they  admitted  other  creditors,  would  pay  them  out  of  their  ^ 
own  funds. 

There  are  two  objections  to  this  argument.  The  intent  of 
the  parties,  apparent  from  the  deed,  was  not  the  true  intent, 
which  was  the  pro  rata  payment  of  the  other  creditors  on  their 
discharging  the  grantors;  the  deed,  therefore,  was  on  a  con- 
fidence not  expressed,  for  their  own  benefit,  reposed  by  the 
gxantozs  in  the  grantees.  We  say  for  the  benefit  of  the 
grantors,  because  they  expected  in  this  manner  to  obtain  a 
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discharge  from  their  debts,  on  paying  a  part  of  them.  An* 
other  objection  is,  that  it  does  not  appear  but  that  the  value 
of  the  property  conrejed  did  exceed  the  amount  of  the  debts 
due  to  the  grantees;  and  it  lies  with  the  plaintiffs  to  show  that 
it  did  not.  But  the  presumption  is  the  other  way.  For  the 
plaintiffs  have  received  cash  enough  to  pay  the  indorsers, 
sureties  and  grantees,  without  crediting  the  ship  Mac  and  her 
cargo,  which  were  included  in  the  conveyance.  This  cargo  was 
cotton,  as  appears  by  the  statement  of  the  factors  of  the  grantors 
in  Liverpool,  and  was  by  them  appropriated  to  pay  them  their 
debts  due  them  from  the  grantors.  If  the  ship  had  put  into 
Portland  in  distress,  or  for  any  cause,  after  the  conveyance, 
the  plaintiffs  woidd  have  received  this  cargo;  and  it  does  not 
appear  that  those  factors,  who  had  the  benefit  of  it,  were 
either  indorsers  or  sureties,  and  certainly  they  were  not  among 
the  grantees. 

Upon  the  whole,  we  are  satisfied  that  the  title  deed  set  up  by 
the  plaintiffs  to  the  ship  Mac,  is  fraudulent  and  void  as  agaicnsi 
Barker.  This  opinion  is  agreeable  to  the  course  of  decisionB 
on  this  subject  in  the  courts  of  this  state. 

The  return  cargo  comes  under  a  different  consideration.  It 
appears  that  it  was  not  purchased  with  the  proceeds  of  the  out- 
ward cargo,  nor  on  the  credit  of  the  grantors,  but  on  the  credit 
of  the  plaintiffs,  to  whom  it  was  shipped.  The  plaintiffs  must, 
therefore,  pay  for  it.  If  they  pay  for  it  out  of  their  own 
moneys,  they  ought  to  have  the  benefit  of  it.  If  they  pay  for 
it  out  of  the  moneys  of  the  grantors  received  from  the  effects 
conveyed,  for  these  moneys  must  they  account  as  trustees,  if, 
as  is  our  opinion,  the  conveyance  was  void;  and  they  ought  not 
to  account  for  those  moneys,  and  for  the  cargo  purchased  with 
them;  for  then  they  would  substantially  be  held  to  account 
twice.  It  is,  therefore,  our  opinion  that  the  salt  and  coal  com- 
posing the  return  cargo,  are  the  property  of  the  plaintiffs. 

The  verdict  must  be  amended  conformably  to  the  agreement 
of  the  parties;  so  that  the  property  of  the  ship  Mac  may  be 
found  not  to  be  the  plaintiffs',  and  nominal  damages  must  be 
assessed  for  the  defendant;  and  that  the  property  of  the  cargo 
may  be  found  to  be  the  plaintiffs',  and  nominal  damages  be 
assessed  for  them. 


See  a  similar  dedBion  in  Conneetiout,  Naylor  v.  Fotd/UH^  pott^ ^-^uid 

note  thereto. 

In  Edwards  v.  MUeheUt  1  Gray  239,  a  similar  dedsion  was  made  on  tht 
authority  of  this 
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Bond  v.  Farnham. 

[6  Wm.  170.J 

Waiyer  of  Demand  aud  Notice. — ^Where  the  maker  of  a  promiaiofy 
note  aasigiia  all  hie  property  to  the  indorser  to  Becnre  him  against  his 
indorsemeiitSy  the  indorser  will  he  considered  as  waiving  demand  and 
notice. 

Assumpsit  by  the  plaintiffs,  as  indorsees  of  a  promissoiy  note, 
tgainst  defendant,  an  indorser.  A  verdict  was  taken  for  the 
plaintiffs,  subject  to  the  opinion  of  the  court.  The  facts  are 
reviewed  by  the  chief  justice.  ^ 

Sdfridge  cited,  on  behalf  of  the  defendants,  RuxaeU  v.  Lang^ 
ito^e,  Doug.  497;  Bickerdike  y.  BoUman,  1  T.  B.  408. 

Whitman^  for  the  plaintiffs,  relied  on  the  case  of  Heylyn  y. 
Adamaon,  2  Burr.  669. 

By  Court,  Pabsons,  C.  J.  Two  objections  are  made  to  the 
verdict:  That  no  demand  had  been  made  on  the  maker  after 
the  note  became  due,  and  that  the  defendant  had  not  season- 
able notice  that  the  note  was  unpaid. 

The  facts  agreed  are,  that  on  the  day  the  note  was  payable, 
a  demand  in  vmting  was  left  with  a  lad  at  a  store  formerly 
occupied  by  the  maker,  but  that,  at  that  time,  neither  the  store 
was  in  his  occupation,  nor  the  lad  in  his  service;  that  the  maker, 
before  that  time,  had  stopped  payment,  was  insolvent,  and  con- 
tinues so  to  be,  but  that  he  had  not  absconded;  that  three  days 
afterwards,  notice  of  the  non-payment  was  given  to  the  defend- 
ant. Had  the  case  stopped  here,  the  defendant  might  have  had 
some  reason  to  complain;  for,  although  a  man  has  stopped  pay- 
ment and  is  insolvent,  yet  he  may  have  in  his  possession  effects 
sufficient  to  pay  part  of  his  debts,  which  a  fortunate  indorser, 
on  receiving  seasonable  notice,  may  secure.  The  case,  however, 
states  no  damage  as  having  been  incurred  by  the  defendant 
from  any  neglect  of  demand  or  of  notice.  But  it  states  that 
before  this  note  was  payable,  the  maker  had  assigned  all  his 
property  to  the  defendant,  for  his  security  against  his  indorse- 
ments; and  that  the  property  was  not,  in  fact,  sufficient  to  meet 
his  other  indorsements,  exclusive  of  this  note. 

TTpon  these  facts  we  are  satisfied  that  the  verdict  is  right, 
because,  under  the  circumstances  of  this  case,  the  defendant 
had  no  right  to  insist  on  a  demand  upon  the  maker.  It  appears 
that  he  knew  such  a  demand  must  be  fruitless,  as  he  had 
secured  all  the  property  the  maker  had.    And  as  he  secured  it 
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for  the  express  purpose  of  meeting  this  and  his  other  indorse- 
ments, he  mast  be  considered  as  having  waived  the  condition  of 
his  liability,  and  as  having  engaged  with  the  maker,  on  receiv- 
ing all  his  property,  to  take  up  his  notes.  And  the  nature  or 
terms  of  the  engagement  cannot  be  varied  by  an  eventual  defi- 
ciency in  the  property,  because  he  received  all  that  there  was. 
This  intent  of  the  parties  is  further  supported  by  the  offer  of 
the  defendant  to  the  plaintiffs  to  take  up  this  note,  if  they 
would  receive  foreign  bank  notes  in  payment.  We  do  not  mean 
to  be  understood  that  when  an  indorser  receives  security  to 
meet  particular  indorsements,  it  is  to  be  concluded  that  he 
waives  a  demand  or  notice  as  to  any  other  indorsements.  That, 
however,  is  not  this  case.  But  we  are  of  opinion  that  if  he  will 
apply  to  the  maker,  and  representing  himself  liable  for  the  pay- 
ment of  any  particular  indorsements,  receives  a  security  to 
meet  them,  he  shall  not  afterwards  insist  on  a  fruitless  demand 
upon  the  maker,  or  on  a  useless  notice  to  himself,  to  avoid  pay- 
ment of  demands,  which,  on  receiving  security,  he  has  under- 
taken to  pay. 

As  to  the  delay  of  notice  to  the  defendant,  it  appears  from 
the  original  of  the  case  reserved  that  this  note  had  been  left 
with  the  Union  Bank  for  collection,  and  that  notice  had  been 
given  according  to  the  usage.  This  part  of  the  case  has  not 
been  copied  for  the  court. 

As  to  the  variance  between  the  dedaxation  averring  a  demand 
on  the  maker,  and  the  evidence  on  that  point,  it  might  deserve 
isome  consideration  if  injustice  had  been  done,  or  if  the  judg- 
ment in  this  action  would  not  be  a  bar  to  any  other  action  on 
the  same  indorsement.  But  in  this  case  it  is  no  objection  to  the 
verdict,  the  allegation  being  mere  surplusage,  as  we  are  of 
opinion  that  the  defendant  had  v^ved  a  demand  on  the  maker. 

The  case  most  analogous  to  this  is  where  a  drawer  of  a  bill 
had  no  effects  in  the  drawee's  hands.  He  cannot  insist  on  a 
demand  upon  the  drawee,  for  he  could  not  expect  an  accept- 
ance, and  he  suffers  no  injury  by  the  want  of  it.  The  indorser  of  a 
note  resembles  the  drawer  of  a  bill.  Although  once  having 
effects  as  he  had  a  demand  on  the  maker,  yet  he  has  afterwards 
withdrawn  from  the  maker  all  his  property,  to  enable  him  to 
meet  his  own  indorsements,  and  had  not,  when  the  bill  was 
payable,  any  remedy,  unless,  perhaps,  the  miserable  one  of 
seizing  the  body  of  a  man  worth  nothing;  and  that  remedy  he 
has  never  lost. 

Let  judgment  be  entered  on  the  verdict. 
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It  booBeelTedtliat  the  cases  of  CroMoi  t.  fftOehinmm,  Oliaie.  207;  Smi" 
^T.  JMmwmy,  10  Id.  02;  and fViniJUlm t.  F<nole,  12  Id.  89,  weaken  thia 
dedaon;  Imt  in  theee  it  is  detennined  that  the  known  insolvency  of  the 
laaker  does  not  ezcase  demand  and  notice,  and  this  is  well  sustained  by 
authority.  But  the  principal  case  is  well  supported  where  an  assignment 
of  oJltiM  maker^a  property  is  made  to  indemnifythe  indoraer:  Andrtwt  t« 
^ftiyii,  8  Met.  434 

The  authority  of  the  principal  case  was  sustained  in  New  York  in  Meek- 
ame^  Bamk  ▼.  QriawMy  7  Wend.  169;  Spencar  t.  Harvey,  17  Id.  491.  In 
Seoord  t.  MUUr.  13  N.  Y.  58,  the  court  say:  "The  mere  precaution  of  an 
indoner  of  taking  security  from  his  principal  has  never  been  adjudged  to 
operate  as  »  dispensation  of  a  regular  demand  and  notice.  There  must  be 
something  more;  such  as  the  taking  into  possession  the  funds  or  property  of 
the  principal,  sofficient  for  the  purpose  of  meeting  the  payment  of  the  note; 
or  he  must  have  an  assignment  of  all  the  property,  real  and  personal,  of  the 
maken  for  that  purpose."  In  Connecticut,  uiPrefUUe  v.  DankUan,  5  Conn. 
175,  the  authority  of  the  principal  case  is  followed;  also  in  Barton  v.  Baker, 
1  Sag.  &  B.  334;  Kramer  v.  Sand/ord,  4  Watts  &  S.  328,  where  the  cases 
an  weQ  reviewed;  DuvaU  v.  Farmert^  Bank,  9  Gill  &  J.  47,  where  the 
court  say:  "  The  position  that  a  transfer  of  all  the  drawer's  property  to  the 
indoner  to  indemnify  him  against  loss  for  his  liability,  exempts  the  holder 
from  the  necessity  of  makins;  a  demand,  might  perhaps,  if  it  were  a  new 
<}iiestion,  admit  of  some  discussion,  unless  shown  to  be  amply  sufficient  to 
meet  the  notes.  But  then  there  are  respectable  authorities  which  sanction 
the  doctrine:  Bmd  v.  Farnham;  Norton  v.  Leuna,  2  Conn.  478;  3  Kent. 
Cool  113;  Barton  v.  Baker,  1  Serg.  &  R.  334.  And  it  is  important  that 
the  law  in  relation  to  conmiercia]  paper  should  be  uniform  in  the  states  of 
the  Union.  We  therefore  adopt  the  judgments  of  the  supreme  courts  of 
MassaehnsettB,  Connecticut  and  Pennsylvania."  This  doctrine  was  again 
laid  down  in  Leune  v.  Kramer,  3  Md.  265.  In  Bank  v.  Afyera,  1  Bailey  412, 
the  authority  of  the  principal  case  is  followed,  and  in  Denny  v.  Palmer, 
5  IredeOy  626,  it  is  referred  to  as  a  leading  case  on  the  subject,  though 
Baffin,  C.  J.  did  not  accept  its  authority  without  qualification.  He  says: 
"The  case  of  Bond  v.  Farnham  puts  the  doctrine  explicitly  upon  a  supposed 
fiigigement,  to  be  inferred  from  the  circumstance  that  the  indorser  took  to 
hiuiaelf  a  conveyance  of  all  the  debtor's  property  to  meet  the  notes  and  that 
be,  the  indorser,  wmld  take  up  his  notes.  Whether  that  inference  of  fact 
vas  ri|s^t  or  wrong  is  not  very  material  to  our  present  purpose.  It  shows 
ibat  the  judge  thought  such  an  agreement  necessary  to  the  conclusion  ar- 
rived at"  And  the  view  here  expressed  is  indorsed  in  Moses  v.  EUa,  43  N. 
H.  558,  where  the  principal  case  is  commented  on,  and  where  it  is  held 
that  the  fact  of  a  maker  mortgaging  all  his  property  to  indemnify  the  in- 
dorser does  not  dispense  with  notice. 

In  1  PaiMiia  on  N.  St  B.  656,  reference  is  made  to  Creamer  v.  Perry,  17 
Pick.  332,  as  being  in  one  sense  opposed  to  Bond  v.  Famham.  But  in  the 
former  case,  Shaw,  C.  J.  very  clearly  pointed  out  the  ground  of  that  decis- 
IsB.  llMn,  the  promisor  made  an  assignment  to  trustees,  upon  trust, 
saopg  other  thinge,  to  seeore  the  indorser  for  all  debts  due  to  him  from  the 
wemwTy  and  to  indemnify  him  against  all  his  liabilities.  It  was  held  that 
the  eibei  of  this  alignment  was  to  secure  and  indemnify  the  defendant 
Sfguasi  hia  legai  liabilities;  and  as  his  liability  as  an  indorser  was  condition- 
•1.  and  depended  upon  the  eontingency  of  his  having  seasonable  notice. 

A  wsQ eooaidered  case  on  this  mbJMt  is  Waikmsw,  Oondt,  5  Leigh,  523, 
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wliefe  it  IB  held  that  where  the  property  assigned  is  insufficient  to  meet 
the  indorser's  liability,  he  mnst  then  have  the  benefit  of  demand  and  notice. 
After  an  examination  of  this  subject  in  Redfield  and  Bigelow's  Tieading 
Cases  on  Bills,  p.  467,  it  is  thus  stated,  we  belieye»  Teiy  approjpiiately: 
"However  the  rale  may  be  in  case  the  fond  assigned  is  not  sufficient  ia 
cover  ihe  paper,  though  embracing  all  the  effects  of  the  payor,  the  aathor- 
ities  are  agreed  that  if  the  fund  is  placed  directly  in  the  hands  of  the  in- 
doraer  or  drawer,  and  is  sufficient  to  protect  him,  notice  may  be  dispensed 
with.  Further  than  this,  it  seems  difficult  to  go  without  impairing  eae  o£ 
the  most  salutary  and  reasonable  rules  of  the  law." 


Commonwealth  v.  Union  Insurance  Company. 

[S  Mmi.  380.] 

Quo  Wabranto,  who  Entitlkd  to  Pbosecutb.— An  information  in  the 
nature  of  a  quo  toarranto,  may  be  granted  at  the  relation  of  any  persoa 
interested  in  the  election  or  adnussion  of  an  officer  or  member  of  a 
corporation;  but,  for  the  purpose  of  dissolving  the  corporation,  or  of 
seizing  its  franchiaes,  it  cannot  be  prosecuted,  except  by  the  authority 
of  the  commonwealth,  through  the  legislature  or  by  the  attorney- 
generaL 

MonoNy  on  behalf  of  seTenteen  persons  alleging  themselves 
to  be  members  of  the  corporation,  for  an  order  directed  to  the 
defendants,  to  show  canse  why  an  information  in  the  nature  of 
a  quo  toarrarUo  should  not  be  filed  against  them,  dissolving  the 
company,  and  adjudging  void  their  co^orate  powers. 

SuUivarif  in  support  of  the  motion. 
Jackson,  contra. 

By  Court,  Pabsons,  C.  J.  This  corporation  was  created  hj 
the  statute  of  1806,  c.  89,  which  required  the  holders  of  the 
corporate  stock  to  pay  fifty  per  cent,  of  their  subscriptions 
within  sixty  days  after  the  first  meeting  of  the  company;  and 
that  no  insurance  on  any  one  risk  should  be  made  for  a  larger 
sum  than  ten  per  cent,  of  the  capital  stock  actually  paid  in. 
The  parties  applying  for  this  rule  have  alleged  that  tiie  corpo* 
ration  have  been  guilty  of  malfeasance,  in  not  requiring  from 
the  members  payment  of  the  fifty  per  cent,  of  their  subscrip- 
tions within  the  time  limited  by  the  statute  of  incorporation^ 
snd  also  in  taking  greater  risks  than  are  authorised  by  the 
ierms  of  their  incorporation.  We  have  not  inquired  into  the 
4ruth  of  these  allegations,  as  we  are  satisfied  that,  in  this  case^ 
#uch  inquiry  would  be  immaterial,  because  this  rule  is  not 
moved  for  in  behalf  of  the  commonwealth,  or  by  its  authority. 
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Inf armaiioiis  of  this  natnre  are  properly  grantable  for  the  pur- 
poae  of  inquiring  into  the  election  or  admiBsion  of  an  officer  or 
member  of  a  corporation^  when  moved  for  by  any  person  interested 
in,  or  injured  by,  such  election  or  admission,  if  the  same  was  an- 
dnly  made.  And  npon  such  information,  if  the  election  or  admis- 
sion was  illegal,  judgment  of  amotion  might  be  entered,  and  a 
£se  might  also  be  imposed  on  the  party  who  had  usurped  upon 
the  commonwealth.  In  this  case,  the  parties  applying  for  the  rule 
do  not  complain  of  any  illegal  election  or  admission  of  any 
officer  or  member  of  the  corporation;  but  the  object  of  the 
application  is  to  obtain  a  judgment  of  forfeiture  of  the  fran- 
chiBes  of  the  corporation,  and  a  seizure  of  them  by  the  common- 
wealth. We  are  well  satisfied  that  a  corporation,  as  well  when 
created  by  charter,  under  the  seal  of  the  commonwealth,  as  by 
a  statute  of  the  legislature,  may,  by  non-feasance  or  mal- 
feasance, forfeit  its  franchises,  and  that  by  judgment  on  an 
infoimation  the  commonwealth  may  seize  them.  And  if  the 
all^^ationB  stated  in  the  motion  for  the  rule  in  this  case  were 
true,  and  the  commonwealth  had  caused  an  information  to  be 
filed  and  prosecuted,  for  the  purpose  of  seizing  the  corporate 
inmchises  for  such  malfeasance,  judgment  for  those  causes 
might  haye  been  rendered  for  the  commonwealth. 

But  an  information  for  the  purpose  of  dissolving  the  corpora- 
tion, or  of  seizing  its  franchises,  cannot  be  prosecuted  but  by 
the  authority  of  the  commonwealth,  to  be  exercised  by  the  legis- 
lature, or  by  the  attorney  or  solicitor-general  acting  under  its 
direction,  or  ex  officio  in  its  behalf.  For  the  commonwealth 
may  waive  any  breaches  of  any  condition,  expressed  or  im- 
plied, on  which  the  corporation  was  created,  and  we  cannot 
give  judgment  for  the  seizure  by  the  commonwealth  of  the 
fvanehises  of  any  corporation,  tmless  the  commonwealth  be  a 
party  in  interest  to  the  suit,  and  thus  assenting  to  the  judgment. 
This  distinction  between  informations  in  the  nature  of  a  quo 
warranto,  to  impeach  any  election  or  admission  of  a  corporate 
offioer  or  member,  and  informations  to  dissolve  a  corporation  ia 
well  settled,  and  upon  sound  principles  of  law:  Mm  v.  Oor» 
paraiionof  Oarmarlhan,  2  Bun.  868. 

Bnkdiadiaigisd. 


[ 
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Porter  v.  Perkins. 

[6MMI.S8S.] 

Pabtitxon  by  Pabol.-^A  partition  by  parol  is  void,  being  within  iSbm 
statate  of  frauds,  and  a  deed  of  partition  by  tenants  in  conunon,  will 
not  be  presumed  merely  from  the  fact  of  their  several  possession. 

Bblbase  Invaud.—A  release  when  neither  of  the  parties  to  it  have  any 
possession,  actual  or  legal,  in  the  land  released,  is  withoat  effiaot. 

Ejsotmemt.  The  facts  appear  from  the  opinion.  The  okobb 
was  submitted  without  argument. 

King,  for  the  plaintiff. 

WaUingford,  for  the  defendants* 

By  Court,  Pabsonb,  C.  J.  This  case  comes  before  the  oonrft 
on  a  case  stated  by  the  parties,  whence  two  questions  arise. 
The  first  question  is  whether  from  the  facts  disclosed  in  the 
depositions  referred  to,  it  is  a  presumption  of  law  that  a  regu- 
lar partition  by  deed  was  executed  by  Bradstreet  and  Nason, 
the  tenants  in  common.  It  appears  that  twenty-seven  years 
ago,  there  was  by  these  tenants  a  several  possession  in  fact, 
and  that  they  declared  that  they  had  made  partition,  not  ex- 
pressing whether  by  parol  or  by  deed,  and  there  is  no  fact  dis- 
•closed  from  which  it  appears  that  a  deed  of  partition  was  ever 
executed.  Since  the  statute  of  frauds,  partition  by  parol  is 
Toid.  But  a  several  possession  may  be  the  consequence  of  a 
parol  partition.  We  cannot,  therefore,  infer  from  the  sever- 
ance of  the  possession  by  the  tenants  in  common,  that  a  parti- 
tion by  deed  was  executed.  Whether  a  deed  of  partition  was 
or  was  not  executed,  is  a  question  of  fact,  and  not  of  law,  and 
it  is  improperly  submitted  to  us,  as  a  question  of  law.  The  fact 
ought  to  have  been  stated  by  the  parties,  or  left  to  the  decision 
of  a  jury  on  evidence.  From  the  evidence  disclosed,  there  does 
not  appear  sufficient  for  us  to  discharge  the  case  and  send  the 
cause  to  a  jury,  for  them  to  infer  that  a  partition  by  deed  had 
been  executed.  The  severance  in  possession  commenced  about 
twentyHseyen  years  since,  and  yet  two  years  after,  Bradstreet, 
one  of  the  tenants,  released  all  his  right  to  Nason,  the  other 
tenant,  and  this  is  all  the  evidence  whence  an  inference  eonld 
be  made  that  the  partition  was  by  deed. 

The  other  question  is,  as  the  plaintiff  has  clearly  pro\ed  a 
eeisin,  either  by  right  or  by  wrong,  whether  the  title  the  defend- 
ants haye  shown,  authorized  them  lawfully  to  enter;  for,  if  they 
entered  unjustly,  the  plaintiff  must  recover  on  the  seisin  in  fact. 
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It  appears  that  Bradstreet  conyeyed  to  Allen  lu  August,  1788, 
who  thereupon  entered,  claiming  a  fee-simple,  and  continued 
in  possession  under  that  claim  until  July,  1788,  when  he  con- 
Tejed  the  premises  in  tee  to  the  plaintiff,  who  thereupon  entered, 
claiming  the  fee,  and  continued  in  possession  under  that  claim 
until  after  June,  1803,  when  the  defendants  entered  upon  him. 
The  plaintiff  is  therefore  seised,  so  as  to  support  a  writ  of  entry 
against  any  person  entering  without  a  legal  right  of  entry. 

The  title  of  the  defendant  is  thus  stated:  Bradstreet,  in 
Februaiy,  1785,  while  Allen  was  in  the  quiet  possession,  claim- 
ing a  fee  tuider  his  deed  of  1783,  released  all  his  right  to  Nason. 
In  August,  1800,  Nason,  who  had  neyer  enterd  on  Allen  or  thi» 
plaintiff,  conveyed  the  premises  to  J.  Sullivan.  The  next  day, 
J.  SiilliYan  conveyed  all  his  right  to  J.  Pitts.  In  July,  1801, 
J.  Pitts,  neither  he  nor  J.  Sullivan  having  entered  upon  the 
plaintiff,  conveyed  the  premises  to  S.  and  E.  Perkins,  who,  in 
June,  1803,  conveyed  the  same  to  Mark  Tucker,  one  of  the 
defendants,  under  whom  the  other  claims.  And  after  this  last 
conveyance  the  defendants  enter,  which  is  the  disseisin  declared 
on.  From  this  view  of  the  defendants'  title,  we  are  satisfied 
that  the  plaintiff  must  prevail.  No  man  having  a  title  to  land 
can  pass  the  same  by  release,  when  neither  of  the  parties  to  the 
release  have  any  possession,  actual  or  legal,  in  the  land  re- 
leased. Nothing,  therefore,  passed  by  Bradstreet's  release  to 
Nason,  Allen  being  then  in  possession,  claiming  a  fee-simple. 
Neither  can  a  man,  having  right,  convey  when  he  is  disseised. 
When  Nason  conveyed  to  Sullivan,  the  plaintiff,  either  by  right 
or  by  wrong,  was  in  fact  seised.  If  by  right,  Nason  had  no 
estate  to  convey;  if  by  wrong,  Nason  was  disseised,  and  so  long 
as  the  disseisin  continued,  no  estate  could  pass  by  his  convey- 
ance to  Sullivan.  It  is  unnecessary  to  state  the  defendant's 
title  further;  for  the  foundation  failing,  the  superstructure 
must  fall. 

We  have  taken  no  notice  of  the  mortgage  by  the  tenants  in 
common  to  John  Tyng,  to  secure  the  payment  of  their  bond  to 
him.  For  the  creditor,  having  procured  judgment  in  1796,  on 
the  bond,  his  executor,  in  August,  1803,  discharged  the  judg- 
ment, and  with  it,  the  mortgage.  The  mortgage  may,  therefore^ 
be  laid  out  of  the  case,  as  if  never  made. 

Judgment  for  the  plaintiff. 

Sec  KnUra,  as  to  partition  by  parol:  Sbert  v.  Wood,  2  Am.  Dec,  436f 
And  ./adbofc  v.  Harder,  po$L 
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Coffin  v.  Storbr, 

[s  mm,  sn.] 

LzABfLmr  FOR  Freight  pro  rata.— A  portion  of  a  ▼eaed  was  ohArtered 
at  a  certain  rate  for  freight,  payable  on  tbe  completion  of  the  voyage. 
The  veflael  was  wrecked  before  reaching  the  port  of  destination,  and 
part  of  the  goods  saved  and  transported  to  the  end  of  the  voyage,  and 
accepted  by  the  owner.  It  was  held  that  the  hirer  was  liable  for 
freight  pro  rata  UinerU^  to  be  determined  by  the  actual  benefit  which 
the  charterer  received  by  the  transportation. 

Action  to  recover  the  hire  of  a  certain  vessel.  The  case  was 
eubmitted  on  a  statement  containing  the  following  facts:  The 
plaintiflESy  as  owners  of  the  brig  Ceres,  chartered  one-fourth  part 
thereof  to  the  defendant,  to  be  used  in  company  with  the  plaint- 
iffs, on  a  voyage  from  Biddeford,  York  county,  to  Surinam  and 
back,  the  brig  to  be  at  the  plaintiffs'  risk  during  the  voyage.  The 
defendant  was  to  pay  two  dollars  and  one-eighth  per  ton  per 
month  for  his  fourth  part,  upon  the  completion  of  the  voyage, 
as  also  a  quarter  of  the  outfits,  wages  and  expenses.  The  vessel 
arrived  at  Demerara,  took  in  her  return  cargo,  and  sailed  for 
Boston,  the  port  of  discharge.  While  on  the  homeward  voyage, 
she  was  wrecked  at  Eastham,  on  Cape  Cod,  part  of  her  cargo 
lost  and  the  rest  damaged.  The  plaintiffs  incurred  expense  in 
saving  the  cargo  and  procuring  another  vessel  to  transport  it  to 
Boston  and  Biddeford,  to  the  amount  of  eight  hundred  and 
thirty  dollars  and  twenty-three  cents.  The  whole  amount  of 
the  charter  on  the  part  hired  by  the  defendant,  from  the  com- 
mencement of  the  voyage  to  the  day  of  the  wreck,  was  three 
hundred  and  twenty-one  dollars  and  fifty-one  cents.  The 
plaintiffs  received  the  effects  for  the  benefit  of  all  concerned,  the 
defendant  being  then  at  sea,  but  afterwards  receiving  his  share. 

Upon  these  facts  the  following  questions  were  submitted  to 
the  court:  1.  Whether  the  defendant  is  bound  by  law  to  pay 
said  charter,  or  any  part  of  it?  2.  Whether  he  is  by  law 
bound  to  pay  the  quarter  part  of  the  expenses  incurred  on  said 
caigo,  in  consequence  of  the  vessel  being  wrecked,  or  any 
part  thereof?  3.  Whether  he  is  so  bound  to  pay  any  part  of 
the  freight  of  said  caigo  from  Eastham  to  Boston  and  Bidde- 
ford as  aforesaid,  and  if  any,  what  part? 

Mellen,  for  the  plaintiffis. 

King,  for  the  defendant. 

Parsons,  C.  J.  How  far  is  the  defendant  chargeable  on  the 
charter  party  is  the  first  question.     And  it  seems  very  dear 
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that  he  moat  pay  one-fourth  of  the  outfits  and  expenses,  and 
also  of  the  wages  until  the  outward  cargo  was  landed  at 
Bemerara.  The  other  wages  would  have  been  lost  by  the 
wreck,  had  not  sufficient  been  saved  to  pay  them.  They  are, 
then,  a  charge  on  the  property  saved  in  the  nature  of  expenses 
toward  the  salvage.  If  the  employment  of  the  brig  described 
in  the  charter  party  may  be  considered  as  two  distinct  voyages, 
one  out  and  the  other  home,  the  defendant  might  be  holden  to 
pay  freight  out,  according  to  the  time  the  vessel  was  employed 
during  the  outward  voyage,  to  be  computed  by  the  terms  of 
the  charter  party:  MachreU  v.  Simonda,  Abbott,  209.  The  char- 
ter party  in  this  case  will  not  admit  of  a  construction  that  two 
distinct  voyages  were  contemplated  by  the  parties.  It  does 
not  mention  an  outward  as  distinct  from  a  homeward  voyage, 
but  speaks  only  of  one  voyage,  to  be  commenced  on  her  sailing 
from  Biddeford,  and  to  be  completed  on  her  return  thither,  or 
to  some  other  agreed  port  of  dischaxge.  It  is  not  uncommon 
to  contemplate  two  voyages  in  the  charter  party,  out  and 
home;  but  one  entire  voyage,  out  and  home,  may  be  agreed 
npon  by  the  parties.  In  the  former  case  the  freight  may  be 
due,  although  the  vessel  be  lost  on  the  return  voyage.  In  the 
present  case  but  one  voyage  is  described,  and  no  hire  is  to  be 
paid  but  on  the  completion  of  it.  It  was  not  completed,  and 
no  hire  can  be  demanded  by  force  of  the  charter  party :  Byrne 
▼.  PatHnson,  Abbott,  211. 

The  next  point  for  our  consideration  is,  whether,  on  the 
facts  stated,  the  defendant  may  be  considered  as  receiving  at 
"Ruathfttn  go  much  of  his  fourth  part  of  the  cargo  as  was  saved; 
and,  if  he  may  be  so  considered  whether  the  plaintiffs  are  entitled 
to  any,  and  if  to  any,  to  what  freight.  The  charter  party  pro* 
vidfis  for  a  sacoessful  voyage,  and  no  agreement  is  made  in 
case  of  an  eventual  misfortune.  But  it  is  a  general  rule  of 
the  marine  law,  if  the  ship  be  wrecked  in  the  voyage,  that 
when  goods  are  saved  and  delivered  to  the  owner  with  his 
aaaent,  he  shall  pay  freight  for  them,  pro  rata  iHneris  peracH. 
If  there  are  no  express  stipulations  in  the  charter  party  ex- 
cluding this  rule  of  the  marine  law,  it  ought  to  have  effect, 
and  oblige  the  party  receiving  his  goods  to  pay  a  proportional 
freight,  in  the  same  manner  as  he  would  be  held  to  pay  the 
full  freight,  if  the  master  had  hired  another  ship  and  trans- 
ported and  delivered  the  goods  at  the  port  of  delivery  orig- 
i&allj  agreed  upon.    The  charter  party  in  the  present  case 
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does  not  exclude  the  operation  of  the  marine  law,  which,  there- 
fore, ought  to  oblige  the  parties. 

The  plaintiffs  acted  as  agents  for  the  defendant;  he  might 
haye  disavowed  the  agency  and  by  refusing  to  receive  the  goods^ 
he  might  have  avoided  any  charge  of  freight.  But  he  did  re- 
ceive the  goods  transported  to  Biddeford,  and  thereby  confirmed 
the  agency  of  the  plaintiffs.  But  he  is  not  to  be  considered  as 
receiving  the  goods  on  board  the  wreck,  but  must  be  holden  to 
have  received  them  by  his  agents  when  they  were  brought  on 
shore  and  landed  at  Eastham.  He  must  therefore  pay  the 
freight  for  his  own  goods  from  Demerara  to  Eastham,  in  pro- 
portion as  the  part  of  the  voyage  from  Demerara  to  Eastham  is 
to  the  voyage  from  Demerara  to  Biddeford.  We  do  not  mean 
the  proportion  in  time  of  sailing,  as  was  determined  in  the  case 
of  Luke  V.  Lyde,  2  Burr.  882,  but  the  proportion  in  the  respec- 
tive rates  of  freight,  so  that  the  defendant  may  eventually  pay 
according  to  the  benefit  he  has  actually  received,  which  is  the 
principle  on  which  the  marine  law  is  founded.  In  this  case,  let 
the  average  time  that  would  be  employed  by  the  brig  after  her 
outward  cargo  was  discharged  at  Demerara  to  her  arrival  at 
Biddeford,  if  she  had  not  been  wrecked,  be  ascertained,  and 
the  freight  for  this  voyage  is  to  be  computed  by  the  terms  of 
the  charter-party  at  the  rate  of  two  dollars  and  one-eighth  per 
month.  From  this  sum  must  be  deducted  the  expense  of  the 
freight  or  transportation  of  the  goods  from  Eastham  to  Boston 
and  Biddeford,  and  the  remainder  is  a  charge  on  the  defendant. 
On  this  principle  the  master  receives  the  same  freight  that  he 
would  have  received  if  he  had  himself  furnished  another  vessel 
at  his  own  expense  to  transport  the  defendant's  goods  to  the 
destined  port  of  delivery.  And  so  far  as  the  defendant  is  ben- 
efited by  the  transportation  of  the  goods  from  Demerara  to 
Eastham,  so  far  he  shall  pay  the  freight. 

The  demand  for  a  pro  rata  freight  adjusted  on  these  princi- 
ples is  a  reasonable  one;  but  the  rule  adopted  in  the  case  of 
Luke  V.  Lyde,  is  manifestly  unjust;  for  it  is,  in  that  case,  ad- 
mitted that  the  expense  of  freight  to  the  destined  port  from  the 
port  where  the  freighter  received  the  goods  was  as  great  as  from 
the  shipping  port,  so  that  he  received  no  benefit  from  the  pro- 
portion of  transportation  for  which  freight  was  demanded  of 
him.  If  the  goods  had  been  shipped  at  Demerara  for  Bidde- 
ford on  a  freight  there  stipulated,  from  the  amount  of  the 
freight  thus  stipulated  the  expenses  of  the  freight  from  East- 
ham to  Biddeford  should  be  deducted.    But  in  this  case 
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haT6  leconxBe  to  the  charter-party^  because  the  rate  of  freight 
is  there  agreed,  and  probably  at  a  less  rate,  as  the  defendant 
was  to  become  interested  in  the  Toyage,  and  to  pay  one-fourth 
of  the  outfits,  expenses  and  wages;  and  as  he  is  bound  by  this 
sgreement,  he  ought  to  have  the  benefit  in  a  reduced  rate  of 
frdgfat.  In  the  application  of  this  rule,  we  have  supposed  that 
the  brig  had,  on  her  return,  a  full  cargo,  and  that  the  whole  cf 
the  fourth  part  was  deliyered  to  the  defendant  at  Eastham, 
either  sound  or  damaged.  But  it  appears  from  the  case  that  a 
part  of  the  cargo  was  totally  lost,  and  if  the  brig  was  deficient 
in  her  lading,  a  proportional  deduction  ought  to  be  made.  Dot 
only  for  a  fourth  part  of  the  loss,  but  also  of  a  fourth  part  of 
the  deficiency;  for  the  hire  agreed  by  the  charter-party  was  for 
a  fall  lading,  or  for  such  a  cargo  in  bulk  as  was  usually  imported 
from  Demenura. 

Another  point  submitted  is,  what  proportion  of  the  expense 
of  the  salvage,  and  of  the  transportation  to  Biddeford  or  Bos- 
ton, the  defendant  ought  to  pay.  From  the  facts  in  this  case 
we  are  satisfied  that  the  defendant  is  not  obliged  to  pay  any 
part  of  the  expenses  of  landing  the  cargo  at  Eastham,  nor  any 
part  of  the  seamen's  wages  accruing  after  the  discharge  of  the 
outward  cargo  at  Demerara.  These  are  all  a  charge  on  the 
freight  of  the  goods  saved  and  received  by  the  freighter,  and 
must  be  borne  by  the  owners  of  the  brig,  who  must  look  to 
the  freight  for  their  indemnity.  As  to  the  subsequent  charges 
of  transportation  from  Eastham,  the  defendant  must  pay  the 
expense  of  transporting  his  own  goods.  The  voyage  was  then 
terminated  and  upon  this  point  it  is  not  material,  after  he  re- 
ceived his  goods,  whether  they  were  taken  from  the  brig,  or 
whether  he  purchased  them  at  Eastham.  Upon  these  princi- 
ples let  the  role  of  reference  be  made. 


Baylet   i;.  Taber. 

[5  Mmm.  986.] 

IvmoiCB  AS  TO  Date  of  Note. — ^Where  a  statute  provided  that  pnmi« 
imarj  notes  of  a  certain  kind,  made  or  isened  after  a  given  day,  dionld 
he  ntteriy  void,  it  was  held  that  evidence  was  adniiesihle  on  behalf  of 
the  maken,  to  prove  that  the  notes  were  isened  after  the  day,  notwith* 
itMMJing  they  bore  a  previooa  date. 

AcfiOH  against  the  defendants  as  makers  of  several  promissory 
notee  bearing  date  between  the  third  of  October  and  thirtieth  of 
December,  18M.    A  verdict  was  found  for  the  plaintiffs,  sub* 
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ject  to  the  opinion  of  this  court,  on  a  question  reserved^  whether 
the  defendants  ought  to  be  allowed  to  give  eTidence  to  pro^e 
that  some  of  these  notes  had  been  antedated,  in  order  to  take 
them  out  of  the  statute  deolaiing  notes  of  that  description  exe- 
cuted after  the  first  of  April,  1806,  to  be  Toid. 

Mellen,  for  the  defendants,  relied  upon  the  cases  of  Bowyer  t. 
Brampton,  2  Str.  1166;  Loioev.  Walker,  Doug.  736;  Oowp.  197, 
790;  2  W.  Bl.  1073;  Doug.  468;  1  H.  Bl.  66,  and  the  maxim 
in  pari  deUcto,  potior  est  conditio  defendentis. 

Hopkins  and  Lincoln,  for  the  plaintifis,  cited  1  CHlbert'a  ETi- 
dence, 16,  and  urged  that  no  man  should  take  the  benefit  of  his 
own  wrong.  They  contended  that  the  parties  were  not  in  pari 
delicto. 

By  Court,  Pabkeb,  J.  This  cause  was  tried  before  me,  at  the 
sitting  after  the  last  law  term  in  Cumberland,  in  May  last,  and 
I  then  inclined  to  the  opinion  that  the  defendants  should  not  be 
permitted  to  allege  a  falsity  in  an  instrument  made  and  signed 
by  themselyes,  and  which  had  by  them  been  put  into  general 
circulation  as  money.  Notes  of  this  description,  under  the 
denomination  of  Taber's  notes,  to  a  large  amount,  having  be- 
come a  common  currency  in  the  district  of  Maine,  it  suddenly 
struck  me  as  inconsistent  with  the  common  principles  of  justice 
and  the  policy  of  the  law,  that  the  promisers  in  those  notes 
should  be  allowed  to  avoid  payment  of  them  to  an  innocent 
holder,  by  alleging  that  they  bore  false  dates,  and  by  showing 
that  in  uttering  them  they  had  contravened  the  laws  of  the 
commonwealth.  I  therefore  rejected  the  evidence  ofiered;  but 
Tery  soon  after  the  trial,  having  revolved  the  question  in  my 
mind  at  more  leisure,  I  came  to  doubt  of  the  correctness  of  my 
opinion,  and  intimated  my  desire  to  the  counsel,  that  the  ques- 
tion should  be  reserved  for  the  consideration  of  the  whole 
court.  This  was  done  in  such  a  manner  as  to  cause  very  little 
delay,  and  no  inconvenience  to  the  parties  or  their  counsel,  it 
having  been  agreed  that  the  question  should  be  taken  up  by  the 
court  at  this  adjourned  session,  and  that  the  arguments  of  the 
counsel  should  be  reduced  to  vmting  and  transmitted  to  the 
court. 

Upon  an  attentive  consideration  of  the  question  and  of  the 
arguments  sent  to  us,  which  on  both  sides  are  concise  and  per- 
spicuous, we  are  unanimously  and  clearly  of  opinion  that  the 
facts  proposed  by  the  defendants  to  be  proved  to  the  jury  at 
the  trial,  constitute  a  good  defense  against  the  counts,  to  which 
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those  faeta  are  applicable,  and  that  it  is  competent  to  the  de- 
ieadania  in  thia  action  to  set  up  and  maintain  soch  defense. 

The  statute  of  1804,  c.  68,  sec.  1,  enacts  that  all  bills,  notes, 
checks,  dianghta  or  obligations  whatsoever,  nnder  the  amount 
of  five  dollars,  payable  to  bearer  or  to  order,  shall  be  wholly  in 
irhting,  and  that  all  notes,  etc.,  under  the  aforesaid  amount, 
and  payable  as  aforesaid,  which  should  be  made  or  issued  after 
the  fiist  day  of  April,  then  next,  which  should  bear  the  impres- 
oon  of  types,  plates  or  printing  should  be  utterly  Toid,  and  that 
no  action  should  be  thereon  sustained  in  any  court  of  law.  The 
aeeoad  section  of  the  same  statute  imposes  a  penalty  upon  any 
person  who  should  issue  or  pass  any  of  the  securities  described 
in  the  first  section  after  the  said  first  day  of  April,  which  was 
April,  1806.  The  same  statute,  c.  134,  imposed  an  increased 
penalty  upon  any  person  who  should,  after  the  tenth  day  of  the 
same  April,  issue  or  pass  like  notes,  other  than  those  of  incor- 
porated banks,  for  a  less  sum  than  five  dollars,  or  whereon  less 
than  five  doUars  should  be  due,  with  intent  that  the  same  should 
be  dreulated  as  currency.  The  statute  first  cited  is  peremptory 
and  nnequiTocal,  in  enacting  that  all  notes  like  those  declared  on 
in  this  action,  made  or  issued  after  the  first  day  of  April,  1805, 
shall  be  utterly  Toid;  and  it  prohibits  the  sustaining  of  any  suit 
upon  them  in  any  court  of  law.  The  defendants  say,  and  they  offer 
to  proTC,  that  some  of  the  notes  sued  in  this  action  were  made 
and  issued  after  that  day.  To  reject  the  proofs  of  these  facts, 
becaose  the  defendants  are  the  original  promisors,  and  because 
the  plaintifib  may  be  supposed  to  be  innocent  holders  of  the 
notes  for  yalnable  considerations,  would  be,  to  all  intents  and 
porposes,  to  defeat  the  operation  of  the  statute,  and  would 
amount  to  a  judicial  repeal  of  an  act  of  the  legislature. 

The  maker  of  a  note  payable  to  bearer  is  generally  the  only 
person  to  be  called  upon  for  payment;  it  passing  from  hand  to 
hand  on  the  credit  of  the  promisor's  name,  like  bank  bills,  the 
receiver  seldom  requiring  any  guaranty  from  him  who  passes  it. 
Kow  the  declared  object  of  the  legislature  was  entirely  to  prevent 
the  circulation  of  such  paper.  But  if,  by  giving  a  fictitious 
date  to  them,  the  maker  is  prevented  from  showing  that  they 
▼ere  made  or  issued  after  the  time  when  they  were  declared  by 
the  statute  to  be  void,  they  would  continue  to  circulate  as  long 
as  there  should  be  confidence  in  the  ability  of  the  makers  to  pay 
them.  However  hard  the  operation  of  the  statute  may  appear 
to  be  against  persons  into  whose  possession  such  notes  may 
ha?e  come  bona  Jide,  and  for  a  valuable  consideration,  it  is  a 
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hardship  created  by  law  for  the  public  good,  and  the  courts  of 
law  are  prohibited  from  granting  any  relief  against  it.  Nor  is  it 
altogether  certain  that  the  receivers  of  such  notes  are  free  from 
blame,  although  not  privy  to  the  actual  making  or  antedating 
them.  The  laws  of  the  government  are  presumed  to  be  known 
by  all  the  citizens.  If  the  notes  were  in  fact  made  or  issued 
after  they  were  declared  Toid  by  statute,  and  after  a  penalty  was 
attached  to  the  passing  of  them,  although  no  penalty  is  expressly 
enacted  against  the  receiver;  yet  the  act  of  receiving  was  neces- 
sary to  enable  the  offender  to  pass  them,  and  in  this  yiew  the 
receiver  may  be  considered  as  having  aided  in  the  offense  of 
passing.  Nor  is  it  improbable  that  the  legislature  contemplated 
the  punishment  of  the  receiver,  when  they  took  from  him  all 
power  of  coercing  payment  of  such  notes  in  the  courts  of  law. 
But  be  this  as  it  may,  whether  the  plaintiffs  in  this  action  are 
innocent  or  not;  to  authorize  them  to  maintain  a  suit  and  re- 
cover judgment  on  notes  of  this  description,  so  situated,  when 
the  legislature  has  declared  them  to  be  utterly  void,  would  be 
effectually  to  annul  an  act,  the  wisdom  and  the  policy  of  which 
the  legislature  alone  had  the  right  to  determine. 

Nor  is  it  a  novel  doctrine,  that  a  person  shall  be  permitted 
to  avoid  his  contract  by  alleging  his  own  criminality,  provided 
it  consists  in  the  violation  of  some  positive  statute  of  the  gov- 
ernment. Contracts,  the  consideration  of  which  is  money  won 
at  play  or  loaned  at  unlawful  interest,  have  always  been  sub- 
ject to  the  same  rule,  not  only  against  those  who  participated 
in  the  offense,  but  even  against  innocent  indorsees,  when  they 
have  claimed  the  performance  of  such  contracts.  The  case  of 
Lowe  V.  WaUoer,  Doug.  736,  shows  this  long  to  have  been  the 
law  in  England;  and  it  is  understood  that  the  like  principle  has 
been  uniformly  adopted  and  practiced  upon  by  the  courts  in 
this  countiy.  It  has  been  suggested  by  the  counsel  for  the 
plaintiffs  in  the  close  of  their  argument,  that  to  have  made  this 
a  good  defense  it  should  have  been  specially  pleaded.  But  it  is 
not  necessary;  for  in  assumpsit,  everything  which  destroys  the 
right  of  action,  may  be  given  in  evidence  under  the  general  issue. 

Indeed  there  seems  to  be  no  room  to  doubt  upon  this  qaee- 
tion;  and  nothing  but  a  reluctance  to  permit  a  man  to  avail 
himself  of  a  falsity  in  circulating  these  notes,  and  afterwards  to 
avoid  payment  by  showing  the  truth,  could  have  caused  a  hes- 
itation at  the  trial.  The  verdict  must  be  set  aside  and  a  new 
trial  granted.  


In  tho  recent  case  of  Towne  ▼.  i?<ee,  122  Maw.  71»  this  ease  is  cited  aad 
its  aathoritj  affiimed. 
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Th^gher  v.  Dinsmors, 

[5  Xam.  S99.] 

liABUTT  OF  GUABDIAN.— Where  the  guardian  of  an  iiuaaa  person  gave 
a  negotiable  note,  styling  himself  as  guardian,  it  was  held  that  he  was 
penonaDy  liable  after  his  dischaige  as  guardian. 

Patxiiit  bt  Kotb. — ^A  negotiable  note  giren  in  consideration  of  a  simple 
iWBliact  debt  then  due,  is  presumed  to  be  a  disohaige  of  such  debt 


AonoH  on  two  promissoiy  notes  by  which  defendant,  "as 
gnaidian  to  A.  L.,  an  insane  person,"  promised  to  pay  plaintiffs 
or  their  order  a  som  of  money  on  a  day  certain,  and  another 
Bom  on  demand.  There  were  counts  on  the  same  notes,  in 
which  the  promises  were  alleged  to  have  been  made  by  the  defend- 
ant without  adding  his  capacity  of  guardian.  It  appeared  that 
defendant,  as  guardian,  signed  the  notes  for  debts  due  the  plaint- 
iibfromA.L.;  that  at  the  time  of  the  signing  A.  L.  was  insane, 
and  defendant  was  his  duly  appointed  guardian;  that  after  the 
notes  were  payable,  and  before  the  commencement  of  this 
action,  A«  L.  recovered  his  reason,  and  defendant  was  dis- 
charged by  the  judge  of  probate  from  his  office  of  guardian.  A 
verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion  of  the 
court. 

Bridge,  for  the  defendant,  contended  that  he  had  made  no 
promise  personally,  or  in  his  individual  capacity;  that  if  he  had 
made  a  promise  it  was  a  nudum  pactum^  and  similar  to  the 
promise  of  an  executor  to  pay  his  testator's  debts,  upon  which 
he  is  not  held,  unless  he  haye  assets:  Bane*8  cose,  9  Oo.  94; 
Bmn  T.  Hughes,  1  T.  B.  350. 

Bice  and  BaiUdle,  for  the  plaintifis. 

By  Court,  PABSom,  C.  J.  The  question  to  be  decided  on  the 
fscts  agreed  in  this  case  is  whether  the  defendant  is  liable  in 
this  action.  If  an  action  is  maintainable  against  any  person,  it 
must  be  the  defendant;  for  the  guardian  of  an  insane  person 
eaimot  make  his  ward  liable  to  an  action  as  on  his  own  con- 
tract, by  any  promise  which  the  guardian  can  make.  Neither 
can  the  defendant  be  sued  in  his  capacity  of  guardian,  so  as  to 
make  the  estate  of  his  ward  liable  to  be  taken  in  execution;  for 
the  judgment  is  not  against  the  goods  and  estate  of  the  ward  in 
his  hands,  but  against  himself.  A  creditor  may  sue  the  insane 
person,  who  shall  be  defended  by  his  guardian,  and  in  that 
case,  judgment  being  against  the  insane  person,  it  may  be  sat- 
isfied by  his  property. 
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The  defendant's  description  of  himself  in  the  notes  as  guard- 
ian,  cannot  Tary  the  form  of  the  action;  bat  it  is  for  his  own 
benefit  that  on  payment  of  the  notes,  he  may  not  be  precluded 
from  charging  the  moneys  paid  to  the  account  of  his  ward.  If 
the  defendant,  therefore,  was  ever  liable  to  this  suit,  he  must 
continue  liable,  notwithstanding  the  discharge  of  the  guard- 
ianship, for  by  that  the  plaintiffs'  rights  cannot  be  affected, 
whose  claim  is  on  the  defendant  personally,  and  not  on  his 
official  character. 

But  the  ground  of  defense  which  requires  the  most  attention 
is  whether  there  was  a  sufficient  consideration  for  the  promise; 
for  it  may  be  said  to  be  a  promise  to  pay  the  debt  of  another, 
which  is  no  good  cause  of  action,  although  in  writing,  if  there 
be  not  a  sufficient  consideration  expressed.  For  the  statute  of 
1788,  c.  16,  which  provides  that  a  man  shall  not  be  holden  on 
his  promise  to  pay  the  debt  of  another,  unless  the  agreement  be 
in  writing,  does  not  render  a  consideration  for  such  promise, 
when  written,  unnecessary;  for  a  written  contract  is  not  a 
specialty,  which,  from  the  solemnity  of  its  execution,  presumes 
a  consideration. 

The  notes  in  this  case  are  negotiable,  purport  to  be  for  Talue 
received,  and  are,  in  fact,  in  consideration  of  debts  then  justly 
due  from  the  ward  to  the  plaintiffs;  which  debts  the  defendant 
was  bound  to  pay,  if  he  had  sufficient  assets,  which  it  is  not 
denied  that  he  had  when  the  notes  were  given.  Now,  a  nego- 
tiable note,  expressed  to  be  for  value  received,  is  a  promise  for 
a  legal  consideration;  although,  as  between  the  original  parties, 
the  promisor  may  show  that  there  was  no  value  received. 

It  has  loDg  been  settled  as  law  in  this  state,  that  a  negotiable 
note,  given  in  consideration  of  a  simple  contract  debt  due,  is  a 
discharge  of  the  simple  contract.  This  was  decided  before  the 
revolution,  in  an  action  commenced  by  Warren,  administrator 
of  Wheelright.  [See  1  Am.  Dec.  6.]  It  was  found  specially, 
that  the  defendant  had  given  a  negotiable  note  to  the  plaint- 
iff's intestate,  in  consideration  of  the  debt  sued  by  the  admin- 
istrator, and  the  defendant  was  discharged.  The  reason  of  the 
decision  was  that  the  defendant  might  not  be  held  to  pay  the 
money  twice.  For  if  the  administrator  could  recover,  the 
defendants  might  afterwards  be  obliged  to  pay  the  note  to  an 
indorsee  ignorant  of  the  consideration.  It  was  therefore  deter- 
mined that  the  law  will  presume  a  negotiable  note  is  agreed  by 
the  parties  to  be  payment  of  the  simple  contract.  This  case 
does  not  indeed  decide  that  the  plaintiff  may  not  encounter  the 
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ion,  bj  prcmng  an  express  agreement  that  the  note 
shoold  be  reeeiyed  as  a  collateral  security. 

In  the  case  before  os,  the  ward  justly  owed  the  plaintiffs, 
and  the  defendant  was  obliged  to  the  payment  of  the  ward's 
debts,  if  he  had  assets.  These  notes  must  therefore  be  consid- 
ered as  a  discharge  of  the  ward  from  his  debts  due  to  the 
plaintifBs,  as  paid  by  the  guardian.  And  the  defendant  may 
kirfally  indemnify  himself  out  of  the  estate  of  the  ward,  by 
action  for  money  paid  to  his  use,  in  the  same  manner  as  if  the 
defendant,  instead  of  giTing  the  notes,  had  paid  the  debts  with 
lus  own  money.  There  is,  therefore,  a  sufficient  consideration 
appearing  on  the  face  of  the  notes,  and  it  appears  that  in  fact 
there  was  a  legal  consideration  moving  from  the  defendants,  by 
baring  their  debts  against  A.  L.  discharged. 

Judgment  must  be  rendered  on  the  verdict. 

Citing  this  case,  Daniel  on  Neg.  Inatra.,  sec.  271,  aaya:  *'  Gnaidiana 
cannot  bind  their  wards*  estate,  nor  truateea  the  estate  of  their  eutuU  qtte 
(nut  by  lulla  or  notes;  and  hence,  though  they  sign  themselves  aa  guard- 
iaas  or  trustees,  they  are  personally  bound,  because  otherwise  the  instru- 
ment would  be  invalid.  It  is  true  that  they  may  contract  to  pay  <nU  qf  an 
utaU;  but  then  the  payment  would  be  conditional  on  the  sufficiency  of 
the  estate,  and  the  instrument,  therefore  not  negotiable."  And  see  oa 
this  point,  aflBmiingita  authority:  Bieknell  v.  Bicknell,  111  Mass.  266.  Ab 
to  payment  by  note  this  is  the  rule  in  Massachusetts,  Maine,  Vermont  and 
LoQi^ana:  Daniel  on  Neg.  Instrs.  sec  1260.  On  thb  point  the  principal 
CMS  ii  noticed  in  Carter  v.  Townsend,  1  Cliff.  2;  Wallace  v.  Agry,  4  Mason, 
142;  Sitker  T.  TheFrolie,  I  Woods,  94.  Aa  to  the  rule  in  Massachusetts,  it 
isthua stated  in  ParAom  v.  ^roei;,  113  Moss.  195:  ''The  presumption  iu 
Massachusetts  that  a  note  in  payment  of  a  contract  is  subject  to  qualifica- 
tion, and  may  be  rebutted  and  controlled  by  evidence,  or  by  the  admitted 
iictB  of  a  case.  And  it  has  been  uniformly  held  that  the  presumption  of  pay* 
nient  is  controlled  where  its  effect  would  be  to  deprive  the  party  who  takea 
the  note  of  his  collateral  security  or  any  other  substantial  benefit  An 
early  case,  Maneelj^  v.  McOee,  6  Mass.  143,  poet,  decided  that  taking  the 
Qote  of  one  of  four  penoms  who  had  jointly  employed  the  plaintiff  did  nel 
discharge  the  othera." 
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£fflUst.8M.] 

TajkSCT  2H  CoMMOK  BT  Lboislativb  GaANT.^Gianta  d  land  by  the 
^fgmlatHTf  to  two  or  more  persona  in  fee,  are  to  be  conatmed  aa  giving 
the  gnuitees  eatatea  in  common,  unless  there  be  a  different  tenure 
ezpraaaed  in  the  grant. 

Bust  aoquibbd  by  Entbt. — One  entering  upon  land  under  a  deed  duly 
aeknowledged  and  recorded,  acquirea  a  freehold  either  by  right  or 
wrong ;  if  by  wrongs  it  ia  an  actual  diaaeisin  of  all  claiming  the  aame 
land  under  a  different  title. 
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Wbet  of  entiy  for  two  undiTided  eighth  parts  of  two  hundred 
acres  of  land  known  as  Higbee's  grant.    A  verdiot  was  taken 
for  the  demandants  snbjeot  to  the  opinion  of  this  oourt  upon 
the  judge's  report,  oontoining  the  following  facts:  On  the  16th 
of  June,  1763,  the  legislature,  on  the  petition  of  Edward 
Higbee,  in  behalf  of  himself  and  his  brothers  and  sisters, 
children  of  Daniel  Higbee,  the  grandfather  of  the  denuuidants, 
ordered  that  two  hundred  acres  of  land,  *  *  including  the  lands  of 
Daniel  Higbee  in  his  life  entered  upon  and  his  said  heirs  are  now 
in  possession  of/'  be  granted  to  the  petitioner  and  his  brothers 
and  sisters,  naming  them,  provided  a  survey  of  the  same  be 
returned  within  one  year.     On  the  12th  of  June,  1764,  thf» 
legislature  passed  an  order  in  these  words:   "Ordered,  that 
the  within    plan  be  accepted,  and  that   the  lands    therein 
delineated  and  described  be  confirmed  to  the  said  Edward 
Higbee  and  others,  and  to  their  heirs  and  assigns  forever." 
This  plan  described  the  premises  in  question.    In  December, 
1769,  Edward  conveyed  his  part  of  the  land  to  Daniel,  the 
father  of  the  demandants.    Daniel  died  some  time  before  1791; 
and,  in  March  of  that  year,  the  surviving  grantees  executed  a 
deed  of  bargain  and  sale  of  the  land,  for  a  consideration  of 
£10,  to  one  Burrall,  his  heirs  and  assigns,  upon  certain  limita- 
tions and  for  certain  uses  and  trusts.    In  May,  1796,  Burrall 
conveyed  the  whole  of  the  eastern  portion  of  the  premises  to 
Bice,  in  fee  simple,  who  thereupon  entered  and  took  pos- 
session.   No  other  ouster  was  proved.    Daniel  Higbee,  de- 
mandants' father,  had  been  in  possession  of  the  premises  on 
the  east  side  of  the  highway  until  his  death,  and  the  pos- 
session had  been  continued  in  behalf  ef  the  children,  the  de- 
mandants, until  the  entry  of  the  defendants  under  Bunall's 
deed. 

Of  the  points  raised  by  counsel,  the  court  considered  the  two 
following  only:  1.  Was  the  legislative  grant  to  Edward  Higbee 
a  grant  constituting  a  joint  tenancy  or  a  tenancy  in  commont 
2.  Was  it  necessary  to  show  an  actual  ouster? 

Bidwdl  and  Dewey,  for  the  demandants. 

Ives  and  Bulbert,  contra. 

By  Court,  Parsons,  G.  J.  Four  several  points  wiers  asaqgved 
by  the  judge.  The  second  and  third  arise  from  the  oonsidar- 
ation  of  the  effect  and  operation  of  the  trusts  expressed  in  the 
deed  to  Abraham  Burrall.  But  as  the  demandants  do  not  olaii^ 
under  this  deed,  nor  under  the  irrantors.  and  as  they  axe  not 
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pttttas  or  ptrries  to  it,  and  their  rights  cannot  be  affected  by, 
it  if  imiieoeeBaxy  particidarlj  to  state  these  points  or  to  gi^e 
saj  opinion  upon  them. 

Hie  ibsi  point  arises  on  the  constraction  of  the  legislatim 
giani  The  tenant  contends  that  the  grantees  took  as  jdnt 
tensats,  and  that  on  the  death  of  Daniel,  the  father  of  the  de« 
msndants,  his  eighth  part  surriyed  to  their  uncles  and  atints. 
If  this  were  the  tme  constraction,  jet,  as  was  observed  at  the 
bar,  their  &ther  at  his  death  was  also  seised  in  fee  as  a  tenant 
in  common  of  the  eighth  part  which  he  purchased  of  his 
brother  Edward,  and  which  descended  to  the  demandants  as 
Ilia  chfldzen  and  heirs.  Bat  the  demandants  have  farther 
aigoed  that  the  grantees  under  the  legislative  grant  took  as 
teaants  in  common,  and  consequently  that  on  their  father's 
dflath  the  eighth  i>art  conyejed  to  him  as  an  original  grantee  as 
ireQ  as  the  eighth  part  purchased  of  their  uncle  Edward,  de- 
fleended  to  them. 

If  this  grant  from  the  legislature  is  subject  to  the  same  rules 
of  constraction  as  grants  by  private  persons,  it  is  very  dear 
that  the  tenant's  position  must  prevail  as  to  one-eighth.  But  a 
gnmt  by  the  legislature  is  a  statute  conveyance,  and  the  intent 
of  the  legislature  in  passing  the  resolution  in  this  case  must 
govem.  Most  of  the  public  lands  which  were  alienated  by  the 
late  province  and  also  by  the  commonwealth,  were  passed  by 
viitoe  of  acts  or  resolutions  of  the  legislature.  Generally  the 
lands  were  granted  in  large  parcels  to  a  great  number  of 
grantees,  on  condition  of  settlement,  and  for  the  purpose  of 
fonning  towns  to  share  in  the  public  burdens  when  the  inhab' 
itants  should  be  of  sufficient  ability.  These  legislative  grants 
have  invariably,  and  from  the  early  settlement  of  the  country, 
been  considered  as  vesting  in  the  grantees  and  their  heirs 
estates  in  common.  This  practice  has  been  universal,  and  we 
believe  not  an  exception  can  be  produced.  From  long  use  it 
has  acquired  the  force  of  law,  and  a  decision  repugnant  to  it 
would  produce  infinite  confusion  and  affect  vezy  many  titles  to 
land  in  the  state.  "We  therefore  consider  ourselves  bound  to 
dedde,  as  a  rule  of  property  not  to  be  disturbed,  that  grants 
by  virtue  of  acts  or  resolutions  of  the  legislature  to  two  or  more 
persons  in  fee,  are  to  be  construed  as  conveyixyf  to  the  grantees 
eataies  in  common,  unless  a  different  tenure  should  be  expressed 
in  the  grant.  That  such  was  the  intent  of  the  legislature  in 
passing  the  resolution  before  us  cannot  admit  of  reasonable 
doabt    Daniel,  the  grandfather,  had  taken  possession  of  part 
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of  this  land;  on  his  death  the  legislature  recognise  a  continoance 
of  the  possession  in  his  heirs.  The  petition  to  the  legislature 
for  the  grant  was  by  Edward,  for  himself  and  his  brothers  and 
sisters.  It  is  manifest  that  the  grant  was  made  to  the  childien 
of  Daniel,  as  his  heirs,  he  being  then  dead,  and  his  heirs  pray- 
ing for  it  in  his  right.  But  as  heirs  they  would  not  have  taken 
as  joint  tenants,  and  we  cannot  presume  that  the  legislature  in- 
tended that,  as  grantees,  they  should  hold  in  joint  tenancy.  Aa 
to  the  first  point  it  is  our  opinion  that  the  grantees  took,  under 
the  resolution,  an  estate  in  fee  as  tenants  in  common. 

The  fourth  point  reserved  is  whether,  under  any  view  of  tMs 
case,  an  actual  ouster  is  necessary  to  be  proved.  It  has  been 
urged  for  the  tenant  that,  as  the  demandants  claim  two  eig^hth 
parts  against  him,  he  is  supposed  by  them  to  be  a  tenant  in 
common  with  them;  that  they  cannot  recover  without  proving 
an  actual  ouster;  and  that  no  facts  were  proved  to  warrant  the 
jury  in  presuming  any  disseisin  committed  by  him.  It  is  true 
that  the  mere  pernancy  of  all  the  profits  by  one  tenant  in  com- 
mon is  not  an  ouster  of  another  tenant  in  common.  And  it 
will  not  be  denied  that  in  ejectione  JimuB,  which  is  an  action  of 
trespass  against  the  defendant  for  ejecting  the  plaintiff  from 
his  farm,  under  the  general  issue  of  not  guilty,  if  the  parties 
were  tenants  in  common,  the  plaintiff,  to  recover,  must  prove 
an  ouster  by  the  defendant.  We  speak  not  of  the  fictitious 
but  of  the  actual  ejectione  fimuB,  in  which  neither  the  lease,  nor 
the  entzy,  nor  ouster  is  confessed.  And  the  reason  is  evident, 
because  the  ouster  is  not  only  charged  in  the  writ,  but  is  by  the 
plea  put  in  issue. 

But  a  writ  of  entry  will  lie  only  against  a  tenant  of  the  free- 
hold, and  if  he  does  not  disclaim,  or  plead  non-tenure,  he 
admits  himself  to  be  tenant  of  the  freehold  by  the  plea  of  ntd 
disseisin.  In  this  writ  the  demandants  demand  of  the  tenant 
seisin  of  two  eighths.  If  he  admitted  the  demandants'  titlo, 
he  might  have  pleaded  that  he  did  not  hold  the  two  eighths 
demanded  against  him,  and  this  he  might  well  plead,  although 
he  claimed  to  be  seised  of  the  remaining  six  eighths,  as  a  tenant 
in  common  with  the  demandants.  On  this  plea  of  non-tenure 
he  might  have  compelled  the  demandants  to  prove  an  ouster^ 
to  entitle  themselves  to  a  verdict.  But  non-tenure  cannot  be 
given  in  evidence  under  the  general  issue  in  this  action.  Upon 
the  principles  applicable  to  a  writ  of  entiy,  it  would  seem 
reasonable  that  in  this  case,  under  the  general  issue,  the  de- 
mandants were  not  obliged  to  prove  an  actual  ouster.    For,  if 
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the  desnaadantB  have  proTed  their  seisin  in  fee  as  alleged,  and 
the  tenant  by  his  plea  has  alleged  that  he  has  the  freehold  of 
the  tenements  demanded,  all  that  remains  for  him  is  to  show 
that  he  entered  jostly  by  judgment  of  law;  and  if  he  fail,  the 
issae  is  with  the  demandants.  It  is  not,  howsTer,  necessary  to 
decide  this  qaestion  at  this  time,  because  we  are  satisfied  that 
the  demandants  sofSciently  proved  an  actual  ouster.  Without 
considering  in  this  Tiew  the  effect  of  the  trust  deed  to  Abraham 
Borrall,  it  is  stated  that  he,  claiming  the  legal  estate,  conveyed 
the  two  hundred  acres  to  the  tenant  in  1796.  A  conyeyance  by 
deed,  duly  acknowledged  and  registered,  is  by  our  statute  of 
enrollmentB  equivalent  to  livery  of  seisin.  Under  this  deed 
the  tenant  entered  into  the  whole  and  acquired  a  freehold 
estate  in  it,  either  by  right  or  by  wrong.  If  by  wrong,  as 
appears  in  this  case,  it  was  an  actual  disseisin;  and  judgment 
must  be  entered  on  the  verdict  for  the  demandanta 


Powell  v.  Clark. 

[6  Ham.  865.] 

Wabmajitt  of  QuANTmr  ix  Conveyance.— Where  land  in  a  deed  of 
conTeysDce  was  described  by  certain  monnmenta,  lines  and  oooiaefl, 
and  alao  aa  containing  a  certain  quantity,  the  words  expressing  the 
foantity  are  not  to  be  considered  as  a  covenant  that  the  land  con* 
tained  anch  quantity,  but  are  to  be  taken  as  merely  descriptiye. 

Action  for  an  alleged  breach  of  the  covenants  as  to  the 
quantity  of  land  conveyed  by  a  certain  deed.  The  defendant 
conveyed  by  deed  to  plaintiff  for  valuable  consideration  two 
tncts  of  land  described  as  follows:  The  first  tract,  as  the  east- 
edy  end  of  a  fifty-acre  lot  known  as  Shirley's  Grant,  which 
defendant  bought  of  Powell,  the  said  easterly  end  extending 
▼estwardly  aa  f ar  as  the  main  run  of  water  which  passes 
through  the  land,  containing  twenty-nine  acres  and  twelve  rods 
of  ground.  The  second  tract  is  described  as  a  tract  bought  of 
Warreo,  bounded  by  certain  monuments,  lines  and  courses, 
containing  six  acres  and  one  hundred  and  thirty  rods  of  ground. 
There  was  a  covenant  of  warranty.  The  question  presented  to 
the  court  was,  whether  the  words  expressing  quantity  of  land 
imonnted  to  a  covenant  or  were  only  descriptive. 

RUbertf  for  the  plaintiif. 
WilHams,  for  the  defendant. 
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By  Court,  Pabsons,  C.  J.  The  question  before  ue  in  this 
action  depends  upon  the  constmotion  of  the  deed  declared  on; 
and  we  are  of  opinion  that  the  words  expressing  the  qnaatttj 
of  land  in  the  two  tracts  do  not  amount  to  a  covenant,  but  are 
merely  descriptive  of  the  lands  conveyed.  Bach  tract  is  defi- 
nitely limited,  and  any  surveyor  could  easily  ascertain  its 
contents;  and  the  plaintiff  might  have  known  the  quantity  of 
land  contained  within  the  limits  described,  before  he  conelades 
his  purchase,  by  taking  the  proper  measures.  If ,  to  avoid  thai 
trouble,  he  chose  to  rely  on  the  estimation  of  the  defendant,  he 
should  have  taken  care  that  an  express  covenant  was  introdaoed 
into  the  deed.  If  the  boundaries  of  the  tracts  had  induded 
more  than  the  quantity  expressed,  yet  all  within  those  bounda- 
ries, which  the  defendant  had  a  right  to  convey,  would  have 
passed  by  the  deed.  So,  if  less  was  contained,  the  plaintiff  has 
titie  only  to  what  was  in  fact  included.  In  his  purchase,  he 
must  therefore  be  considered  as  relying  on  the  boundaries 
described,  and  not  on  the  contents  mentioned.  In  a  conveyance 
of  land  by  deed,  in  which  the  land  is  certainly  bounded,  it  is 
very  immaterial  whether  any,  or  what  quantity  is  expressed; 
for  the  description  by  the  boundaries  is  conclusive.  And  when 
the  quantity  is  mentioned  in  addition  to  a  description  of  the 
boundaries,  without  any  express  covenant  that  the  land  contains 
that  quantity,  the  whole  must  be  considered  as  mere  descrip- 
tion, although  the  quantity  mentioned  is  an  uncertain  part  of 
the  description,  and  must  yield  to  the  location  by  certain 
boundaries,  if  there  is  a  disagreement  whether  the  quantity 
mentioned  is  more  or  less  than  the  quantity  actually  contained 
within  the  limits  expressed.  The  covenants  declared  on  in  this 
case,  therefore,  do  not  appear  to  have  been  made  by  the  de« 
fendant,  and  the  declaration  must  be  adjudged  bad. 


See  note  to  Bottwkk  v.  Lewis,  2  Am.  Dec.  81. 


Hunt  v.  Adams. 

[6]CAfla.a68.] 

Joint  ahd  Sbvkbal  Pbomise. — ^Where  one  wrote  beneath  the  maker'a 
signature  in  a  promiasoiy  note,  "  I  acknowledge  myself  holden  aa 
surety  for  the  payment  of  the  demand  of  the  ahove  note,  witness  my 
hand,"  he  was  held  to  be  an  original  promisor,  and  the  promise  a  joint 
and  several  one. 

Assumpsit,  prosecuted  by  Hunt  as  administrator  of  Isaao 
Bennet,  upon  a  writing  purporting  to  be  the  promissoiy  note 
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eiMQted  bj  one  Chaplin,  alleged  to  be  inihont  the  slate,  and 
Hie  defendant.    The  note  referred  to  was  in  the  Icdiowing 


"WOOL  Leb,  July  23,  ISOl 

'*For  Talne  veoeiYed,  I  promise  to  pay  Isaac  Bennet  fifteen 

handred  dollasB,  lawful  money  of  the  United  States,  on  the 

first  day  of  December  next»  with  interest,  pay  to  be  made  at 

Codaaelde. 
"  Witneno  my  hand.  Josara  Chaplin 

"  I  acknowledge  myself  holden  as  surely  for  the  payment  of 
ihs  demand  of  the  above  note. 

Witness  my  hand.  Babnibas  Adams." 


M 


Jahmun^  for  the  defendant,  contended  that,  this  being  a  col- 
hUnl  nndartaiking  to  pay  the  debt  of  another,  the  considera- 
tion of  the  promise,  as  well  as  the  promise  itself,  should  be  in 
wnting:  Wain  t.  Warliers,  5  Ea8t,  10;  and  that  defendant's 
undertaking  shonld  reoeiye  the  same  construction  as  if  written 
on  a  different  paper  from  the  principal  engagement:  JEse  parte 
Adney,  Cowp.,  460;  Bann  v.  Hughes,  7  T.  B.  850,  in  noH8. 

BidweU^  aUomey-general,  for  the  plaintiff. 

A  TCidict  was  taken  for  the  plaintiff  subject  to  the  opinion  of 
the  court. 

By  Court,  Pabsons,  C.  J.  The  defendant  objects  to  the 
etidence  on  which  the  verdict  in  this  case  was  found,  insisting 
that  on  his  part  it  i3  an  agreement  to  pay  the  debt  of  Chaplin, 
and  60  is  within  the  statute  of  1788,  c.  16,  sec.  1,  which  is  our 
statute  of  frauds,  and  that  this  agreement,  containing  no  con- 
sideiation  in  writing,  will  not  take  the  case  out  of  the  statute. 

To  support  this  objection  he  relies  on  the  case  of  Wain  y. 
Warlters.  As  our  statute  of  frauds  is  in  this  respect  similar  to 
the  English  statute  of  29  Car,  II.  c.  8,  sec:  4,  that  ease  is  in 
point,  a  this  be  a  promise  to  pay  the  debt  of  another,  within 
the  intent  of  the  statute.  The  decision  in  that  case  is  of  the 
first  impression,  and  rests  upon  the  legal  import  of  the  word 
agreement,  as  including  not  only  the  promise,  but  also  the  con- 
fiideiation  for  which  it  is  made.  And  if  agreement  as  used  in  the 
statute  is  to  be  taken,  not  in  a  popular,  but  in  a  strictly  legal 
sense,  it  may  be  unreasonable  to  question  the  decision. 

On  looking  further  we  find  the  case  of  Egerton  v.  MaUhews,  6 
East,  807,  where  it  was  determined  on  the  seyenteenth  section 
o^  tbe  fiame  statute,  similar  to  the  second  section  of  our  sta' 
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ute^  thai  a  memoxandum  of  a  baigain  for  the  sale  of  goods, 
signed  by  the  party  to  be  charged,  would  take  the  oontract  out 
of  the  etatate,  although  the  consideratioQ  of  the  bargaiii  was 
not  expressed  in  the  memorandum. 

These  two  decisions  are  not  easily  to  be  reconciled.  A  bar- 
gain is  a  contract  or  agreement  between  two  parties,  the  one  to 
sell  goods  or  lands,  and  the  other  to  buy  them.  A  contract  of 
this  sort  is  void  in  law,  unless  made  on  sufficient  consideration* 
And  the  consideration  of  a  bargain  seems  to  be  as  necessary  a 
part  of  it,  as  of  any  other  contract  or  agreement,  and  there  is 
the  same  danger  of  peijuiy  in  proving  the  consideration  of  a 
bargain  by  parol,  as  of  any  other  agreement.  But  if  the  word 
agreement  may  be  understood  in  the  popular  sense,  as  intend- 
ing the  undertaking  of  the  party  charged,  and  as  not  necessarily 
including  the  consideration  for  it,  we  may  approve  of  the  de- 
cision in  the  latter  case,  while  we  may  doubt  as  to  the  former 
case.  But  we  do  not  think  it  necessary  further  to  consider  the 
application  of  these  cases,  which  will  require  further  time,  as 
we  are  satisfied  that  the  contract  before  us  is  not  a  contract  to 
pay  the  debt  of  another  within  the  statute. 

The  defendant  is  an  original  party  to  the  contract,  as  well  as 
Chaplin.  The  contract,  in  its  legal  construction,  is  a  promise 
made,  as  well  by  the  defendant  as  by  Chaplin,  for  value  re- 
ceived, to  pay  fifteen  hundred  dollars  to  the  plaintiff's  intes- 
tate. To  this  promise  Chaplin  has  signed  as  principal,  and 
the  defendant  as  surety.  This  mode  of  signing  is  an  accommo- 
dation between  the  promisors,  by  which  the  defendant  is  en- 
titled, if  he  pay  the  note,  to  an  indemnity  from  Chaplin;  but 
as  to  the  intestate,  they  must  be  considered  as  joint  and  several 
promisors.  The  legal  effect  of  a  note  in  this  form,  is  not  different 
from  a  note  in  the  form  of  ''  For  value  received,  I  promise  to 
pay,"  etc.,  and  signed  by  one  with  the  word  principal  annexed 
to  his  name,  and  by  another  with  the  word  surety  thus  annexed; 
or  if  the  form  of  the  note  had  been.  "  For  value  received,  I,  A. 
B.,  as  principal,  and  I,  C.  D.,  as  surety,  promise  to  pay,"  etc. 
This  last  form  is  not  uncommon,  and  the  promise  has  always 
been  holden  to  be  made  by  each  as  original  promisors.  If  this 
note  had  been  made  by  Chaplin  and  delivered  to  Beimet,  the 
intestate,  and  afterwards  the  defendant  had  been  induced  to 
guarantee  the  payment,  it  would  have  been  necessary  to  con- 
eider  the  defendant's  objection.  But  in  the  present  case,  the 
signatures  of  the  promisors  were  made  at  the  same  time,  and 
before  the  note  was  delivered  to  Bennet,  and  when  he  received 
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the  note,  it  was  the  note  of  both,  and  also  of  each;  or,  in  other 
iroidB,  it  tras  their  joint  and  Bevend  note.  The  consideration 
to  bind  the  surety  is  apparent  on  the  face  of  the  note,  being  the 
credit  giyen  to  the  principal  by  the  promisee  for  the  value  re* 
ceiTed  of  him.  The  case  of  Marsh  y.  Ward,  in  Peake's  N.  P. 
130,  is  similftr  in  principle.  There  the  note  was,  **  I  promise 
to  pay  W.  M.  eight  pounds  five  shillings,  for  value  received  in 
fixtures,"  and  it  is  signed  Bobert  Bowling,  Thomas  Ward. 
Ward  alone  was  sued,  and  it  was  holden  that  the  note  was  as 
well  several  as  joint.  In  the  note  in  the  case  at  bar,  Chaplin, 
as  principal,  promises  payment,  and  the  defendant,  as  surety, 
promisee  payment,  and  the  promise  is  joint  and  several. 

On  this  ground  the  plaintiff  must  have  judgment  on  the  ver- 
dict 


For  the  anttiority  of  Wak^  v.  ITorften,  iee  note  to  Seam  v.  BrU,  8  Am. 
47& 


Baker  v.  Wheaton. 

[5  Mam.  OM.] 
Dl8CHAW»  Uin>KB  IHSOLVEHT  LAWS  OF  AKOTHEB  STATB.— A 

of  the  maker  of  a  negotiable  note  under  the  insolvent  laws  of  a  state, 
wbere  the  contract  was  made,  and  of  which  the  parties  were  then  in- 
habitants and  citizens,  is  a  good  defense  in  an  action  brought  in  another 
state  by  a  citixen  of  that  state  to  whom  the  note  was  indorsed  after 
such  discharge  was  duly  obtained. 
VAunrrr  of  Dischabge. — ^A  discharge  under  the  insolvent  laws  is  not 
Tcddy  thou^  the  debtor  aid  in,  assent  to,  and  solicit  the  nomination  of 
creditors  as  commlBsioners,  unless  fraud  be  shown. 


AasDifPSiT  on  a  promissory  note  made  by  defendant  in  favor 
of  Chandler  or  order,  and  by  the  latter  indorsed  to  the  plaintiff. 
Defendant  pleaded  in  bar  that  before  and  after  the  execution  of 
the  note  he  and  the  payee  were  and  now  are  inhabitants  of 
Bhode  Island;  that  defendant  had  taken  advantage  of  the  in* 
solvent  acts  of  that  state,  and  had  been  discharged  pursuant  to 
those  acts  long  prior  to  the  indorsement  to  the  plaintiff.  The 
replication  aUeged  that  the  commissioners  under  the  Rhode 
Island  insolvent  acts  were  all  creditors  of  the  defendant, 
friendly  to  him,  and  never  opposed  to  the  proceedings  under 
the  acts;  that  they  were  chosen  by  creditors  friendly  to  the 
defendant;  and  that  defendant  aided  in,  assented  to,  and  solic- 
ited the  nomination  of  the  commissioners.  Demurrer  and 
joinder. 
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WheaUm,  for  the  defendant,  contended  that  the  diiw^haTge 
nnder  the  acts  of  the  state  where  the  parties  to  the  contnci 
liyedf  and  where  the  contract  was  made,  acted  as  an  entire  dia- 
ehaige  from  the  obligation  of  the  contract:  Sunier  t.  PoUb^  4 
T.  B.  182;  Solomon  y.  Boss,  1  H.  Bl.  131;  8iU  v.  Wonuriek,  U. 
666;  PhiUips  t.  Eunier,  2  Id.  402;  Mdan  t.  Duke  De  FUtgawM, 
IB.  &P.  138;  BruosT.  Bruce,21d.  229;  1  DaU.  229,  294. 

By  Conrt,  Pabsoks,  C.  J.  From  the  pleadings  in  this  eaae 
two  questions  arise:  Whether  a  discharge  of  the  defendant, 
porsnant  to  the  insolvent  acts  of  Bhode  Island,  admitting  the 
same  to  have  been  obtained  fairly  and  without  fraud,  is  a  bar 
to  this  action  sued  by  the  indorsee  of  the  note?  And  if  it  is^ 
whether  the  facts  disclosed  in  the  replication  will  avoid  the  dis- 
ehaige,  as  having  been  fraudulently  obtained? 

As  to  the  first  question,  it  may  be  remarked  that  when  tho 
contract  was  originally  made,  the  parties  were  both  citiaens 
and  inhabitants  of  Bhode  Island,  and  that  the  contract  vraa 
there  made,  and  there  to  be  performed.  The  laws  of  Bhode 
Idand  therefore  gave  effect  to  the  contract,  and  by  those  lavrs 
must  the  legal  operation  of  it  be  determined.  When,  there- 
fore, the  defendant  was  discharged  from  this  contract  lege  loci, 
the  promisee  was  bound  by  that  discharge,  as  he  was  a  party 
to  the  laws  of  that  state,  and  assenting  to  their  operation. 
But  if,  when  the  contract  was  made,  the  promisee  had  not  been 
a  citizen  of  Bhode  Island,  he  would  not  have  been  bound  by 
the  laws  of  it  in  any  other  state;  and  holding  this  note  at  the 
time  of  the  discharge,  he  might  afterwards  maintain  an  action 
upon  it  in  the  courts  of  this  state. 

The  case  before  us  supposes  the  transfer  of  a  contract  after 
it  was  made,  but  pursuant  to  the  terms  of  it.  When  the  note 
was  indorsed  to  the  plaintiff,  the  defendant,  if  the  contract 
passed  by  the  indorsement,  became  a  debtor  of  the  plaintiff, 
who  then  became  a  party  to  the  contract,  having  aU  the  rights 
of  the  indorser.  Therefore,  if  the  note  had  been  transferred 
to  the  plaintiff,  a  citizen  of  this  state,  while  it  remained  due 
and  undischarged  by  the  insolvent  laws  of  Bhode  Island,  those 
laws  could  not  affect  his  rights  in  the  courts  of  law  in  this 
state,  because  he  is  not  bound  by  them. 

But  on  the  admission  that  the  note  was  discharged  pursuant 
to  the  laws  of  Bhode  Island,  while  it  was  the  property  of  a 
citizen  of  that  state,  who  was  bound  by  the  operation  of  those 
laws,  the  contract  then  no  longer  exists  ;  and  a  subsequent 
indorsement  of  the  note  is  void,  because  there  is  nothing  to 
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piiB  Ij  the  MBigiunent,  whether  the  indonee  be  or  be  not 
piify  to  the  diflohaige.  A  note  functus  officio  cannot  be  nego- 
tiated. Tbna,  if  the  promiaor  has  bona  fide  paid  a  note  to  the 
proouMey  while  it  was  his  property  and  unasaignedy  if  the 
proausee  should  afterwards  frandnlentlj  indorse  it  to  an  inno- 
cent pmehaser  for  a  Taluable  oonsideration^  yet  the  promisor 
might  defend  himself  by  proving  a  payment  prior  to  the  trans* 
for,  beeaoae  by  the  payment  the  note  was  ipsofado  discharged, 
and  there  was  no  snbEdsting  contract  to  assign. 

If  the  law  were  not  so,  the  maker  of  a  negotiable  note 
nil^t  often  be  injured.  He  cannot  demand  a  deliyery  of  the 
note  as  a  prerions  condition  of  payment,  bat  he  must  pay  the 
money  due,  and  if  a  deUyery  is  then  refused,  his  remedy  is  by 
proving  payment,  which  will  sTail  him  against  a  snbsequent 
indonee. 

For  these  reasons,  we  axe  of  opinion,  on  the  first  question, 
that  a  regular  discharge  of  the  defendant  from  this  note,  pur- 
sasnt  to  the  laws  of  Bhode  Island,  where  the  contract  was 
msde,  the  parties  interested  in  the  contract  being  then  citizens, 
and  bound  by  the  laws  of  that  state,  is  a  good  bur  to  an  action 
brought  here,  by  a  citizen  of  this  state,  by  virtue  of  the  indorse- 
ment of  the  note,  made  after  the  discharge  thus  duly  obtained. 

The  second  question  is.  Whether  the  discharge  was,  or  was 
not,  obtained  by  fraud,  and  so  void  ? 

Before  we  i»n  decide  this  question,  we  must  refer  to  the 
insohent  laws  of  the  state  of  Bhode  Island.  The  act  immedi- 
stely  relatiTC  to  this  question  passed  in  1756,  and  among  a  num- 
ber of  proTisions  is  the  following :  That  a  majority  of  the  cred- 
itors in  number  and  value,  then  present  by  themselyes  or  by 
their  attorneys,  shall  and  may  have  liberty  to  petition  the  said 
judges,  praying  that  they,  the  creditors,  may  nominate  and 
appoint  three  good  men  as  commissioners  or  assignees ;  but  if 
the  creditors,  after  having  been  notified  as  aforesaid,  neglect 
to  make  their  appearance  before  the  said  judges,  and  nominate 
commissioners  as  aforesaid,  that  the  judges  shall  proceed  to 
appoint  three  good  and  discreet  men  as  commissioners,  to  whom 
the  insolvent  debtor  shall  assign  his  estate.  And  in  a  subse- 
quent section  it  is  provided,  that  the  insolvent  debtor  may 
retain,  to  his  own  use,  such  bedding  and  wearing  apparel  for 
bimself,  his  wife  and  children,  as  the  commissioners  shall  think 
reasonable  and  necessary. 

In  attending  to  theoe  provisions,  it  appears  that  the  crediton 
ire  not  confined  to  any  description  of  persons  in  their  nomina* 
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tionsy  and  they  may,  if  they  please,  nominate  creditors,  and 
creditors  friendly  to  the  debtor.  By  the  nomination  alleged  in 
the  replication,  they  have  exercised  their  rights,  and  fraud  can- 
not be  presumed. 

But  it  is  aTcrredy  also,  that  the  defendant  aided  in,  assented 
to,  and  solicited  this  nomination;  and  we  know  of  no  law  by 
which  this  conduct  of  his  was  prohibited.  He  had  some  inter- 
est in  the  nomination,  although  a  very  trifling  one.  The 
quantity  of  bedding  and  wearing  apparel  he  might  reeerre, 
depended  on  the  discretion  of  the  commissioners.  But  in  other 
respects,  he  had  no  interest.  His  conduct  in  the  nomination 
might  be  very  fair  and  reasonable,  and  without  any  fraudulent 
purpose.  Indeed,  the  replication  alleges  no  fraiidulent  intent, 
and  we  cannot  presume  it. 

.  If  the  discharge  had  been  alleged  to  have  been  obtained  by 
fraud,  and  the  allegation  had  been  admitted,  the  case  would 
have  come  before  us  with  a  different  aspect.  As  it  is  now  pre- 
sented on  these  pleadings,  the  bar  appears  to  be  good,  and  the 
replication  must  be  adjudged  bad. 

Beplication  adjudged  bad. 


See  SmUh  y.  Smith,  3  Am.  Dec.  410,  and  notei  and  see  Wwfder  v.  AnB, 
1  Id.  488. 

The  dedBion  in  this  case  is  well  sustained  in  this  ooontry.  Retenng  to 
the  case,  among  many  others,  it  is  thus  remarked  in  WiUon  t.  MaMtw$,  32 
Ala.  346 :  '*  The  majority  of  the  cases  hold,  that  a  dischaige  obtained  in  ons 
state  from  a  contract  entered  into  in  that  state,  between  persons  who  resido 
there,  is  pleadable  to  a  snit  on  the  same  contract  afterwards  commenced  in 
another  state;  in  other  words,  that  the  dischaige  has  the  same  effect  ui 
every  other  state  as  it  has  in  the  state  where  it  is  ordered."  Speaking  of 
the  decision  in  the  principal  case,  it  is  said  in  HemptUad  v.  Seed,  6  Conn. 
492:  *'  These  appear  to  be  sonnd  legal  positions,  and  hardly  need  support 
They  were  laid  down  after  argument,  deliberation,  and  advisement.**  And 
see,  as  sustaining  its  authority:  Vanbudark  v.  Hartford  F,  In$,  Co,,  14 
Conn.  592;  Pugh  v.  Btisael,  2  Blackf.  367;  WhUe  v.  Cti^mg,  30  Me.  269; 
Bancher  v.  Fisk,  33  Id.  317;  SommervilU  v.  Br<non,  6  Gill,  425;  ffemmemoaf 
▼.  Stone,  7  Mass.  59;  Blanehard  v.  Busaell,  13  Id.  9;  Whitnq/  v.  Whitinff,  39 
N.  H.466;  OeeanlTat,  Bankv.  02co«,  46 N.Y.  16;  WaltemUrtY.  WotUmr, 
14  Id.  21;  Turner  v.  ChrUman,  20  Ohio,  886;  09im  ▼.  Sinmdmn^  1»  WheaL 
862;  Cook  v.  Mi^ai^  5  How.  816. 
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Wilson  v.  Holmes. 

(ffXAfla.  649.1 

DmnxoB  jJUSJm  Indobsbb.— When  a  note  Is  indonsd  by  the  payee 
lor  hk  oiwn  nee,  an  indonee  takes  it  subject  to  wbaterer  defenses  may 
be  made  sa  against  the  payee. 

Acsaom  on  a  bill  of  exchange  for  four  hundred  and  fifty 
pounds,  drawn  by  the  defendant,  on  one  Lees,  payable  to 
Benson,  Abbott  &  Briggs,  or  their  order,  and  by  them  indorsed 
to  the  plaintiff,  as  follows:  ''Pay  Thomas  Wilson,  Esq.,  or 
order,  for  our  use,  value  received  in  account."  The  protest 
and  notice  to  defendant  were  proved.  The  defendant  was 
allowed  to  give  in  evidence  a  counter  obligation  of  the  payees, 
of  even  date  with  the  bill,  whereby  they  acknowledged  the 
receipt  of  the  bill,  for  which  they  oblige  themselves  to  pay  the 
defendant  two  thousand  dollars  on  demand,  at  any  time  after 
advice  of  the  bills  being  paid,  and  that  it  was  understood  that 
the  bill  was  subject  to  no  damages,  and  if  returned  should  be 
exchanged  for  the  obligation.  Holmes  paying  the  expense  of 
protesting,  etc. 

Pursuant  to  the  judge's  direction,  the  jury  found  for  the 
defendant,  the  verdict  to  be  subject  to  tiie  opinion  of  the 
court 

Bidwdl,  aUomey'generaly  for  the  plaintiff* 

ThamoB  and  Bproai,  for  the  defendant,  were  stopped  by  the 
eoortw 

By  Ck>uTt,  Pabsoss,  C.  J.  On  the  evidence  in  this  case,  if 
properly  admitted,  against  Wilson,  the  indorsee,  the  verdict 
unquestionably  was  right.  The  only  question  is  whether  or  not 
this  evidence  ought  to  have  gone  to  the  jury.  If  Wilson  had 
been  a  bona  fiie  purchaser  of  the  bill,  for  a  valuable  considera- 
tion, and  without  notice  of  the  agreement  between  the  drawer 
and  the  payers,  the  evidence  would  have  been  improper;  for  he 
ought  not  to  suffer  by  any  agreement  of  which  he  was  not  know- 
ing, which  was  repugnant  to  the  legal  effect  of  the  tenor  of  the 
bill,  and  of  the  indorsement.  But  if  the  action  had  been  sued 
by  the  payees  for  their  own  benefit,  it  is  very  clear  that  their 
own  agreement  might  have  been  given  in  evidence  against  them 
by  the  drawer. 

The  merits  of  this  question,  therefore,  depend  on  the  interest 
vhich  Wilson,  the  plaintiff,  had  in  this  bill.  His  right  to  put 
the  bill  in  suit  in  his  own  name  must  depend  on  the  effect  of  the 
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indoraemant.  It  is  expzesBly  made  to  him  for  the  use  of  the 
pftjees.  Upon  this  indorsement,  had  there  been  no  acknowl- 
edgment of  Talue  receiTed  in  aooount,  Wilson  would  hare 
no  properly  in  the  faill,  genend  or  special,  and  he  could 
not  recoYer  upon  it  in  his  own  name.  But  admitting  that  by 
the  acknowledgment  of  "  yalue  receiTed  in  aooount/Mt  is  the 
usage  of  merchants  to  consider  the  bill  as  transferred  to  the 
indorsee,  as  the  factor  of  the  indorser,  who  may  sue  it,  eifther 
in  his  own  name  or  in  the  name  of  theindorser,  of  which  admiis* 
sion  we  give  no  opinion;  yet  the  same  facts  may  be  giren  in 
CTidence  against  the  factor  as  against  the  pxincipal.  And  Wil- 
son appearing  in  this  case  to  have  no  property,  unless asamers 
factor,  the  evidence  was  properly  admitted,  the  direction  of  the 
judge  and  the  verdict  in  conformity  to  that  direction  are  iigfat» 
and  a  new  trial  cannot  be  granted* 
Judgment  according  to  verdict. 


BmAytTY.  JThMmm,  8  Am.  Dee.  282: 


Marshall  v.  Fisol 

Wbks  Convstahcb  takes  Effect.— By  a  oenvayiinee  of  land  in  fee, 
the  estate  pasBee  presently  to  the  grantee,  and  theleediiesnotraiiainiii 
the  grantor  until  the  deed  he  acknowledged  and  recorded.  Henoe, 
the  canceling  of  such  a  deed  by  the  grantor,  with  the  grantee's  oon* 
eenti  and  a  second  conveyance  to  a  third  pereon,  having  knowledge  of 
the  previous  conveyance,  will  not  defeat  an  intermediate  attadiment 
made  by  a  creditor  of  the  first  grantee. 

Tbespass  quare  clatLSum  fregii.  From  the  judge's  report  it 
appeared  that:  In  1794,  one  Adams,  being  seised  of  the  prem- 
ises in  fee,  executed  a  deed  conveying  the  same  in  fee  in 
equal  moieties  to  Spaulding  and  Foster.  Part  of  the  purchase 
money  was  paid,  and  a  note  given  for  the  remainder,  and  the 
grautees  then  took  possession  under  the  deed.  In  liarch, 
1806,  J.  and  C.  Williams  levied  execution  upon  Foster's  undi- 
vided moiety  by  virtue  of  a  judgment  recovered  against  him 
on  a  writ  of  attachment  sued  out  in  Jaly,  1805,  and  seisin  was 
delivered  to  them.  Fisk  acted  under  Williams.  The  plaintifl 
claimed  under  one  Prescott,  to  whom  the  note,  given  in  part  pay- 
ment, had  been  assigned  in  June,  1805.  As  security  for  this 
-^te,  Spaulding  and  Foster  delivered  Adams'  deed  to  them. 
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to  PMaooii,  whom  they  authorised  to  sell  the  hind  and  proeore 
a  iMffr  deed  from  Adams  to  the  pnrchaeer  upon  eanendering 
the  fomMT  deed.  In  September,  1805,  Preacott  surrendered 
the  oiiginal  deed  and  took  from  Adams  a  deed  duly  executed, 
puipcHrluig  to  conwej  the  land  to  Freeoott  in  fee,  which  deed 
was  acknowledged  and  recorded,  Adams,  Prescott,  and  Foster 
knowing  of  the  prior  attachment  of  J.  and  0.  Williams.  The 
deed  from  Adams  to  Spaulding  and  Foster  was  neither  ao« 
knowledged  nor  reoorded. 


Pabxbb,  J.,  charged  the  juiy,  that  Adams'  deed  to  Spaulding 
and  Foster  passed  the  land,  notwithstanding  the  deed  was  un- 
acknowledged and  unrecorded;  that  the  grantees  having  taken 
poaooeoion  under  the  deed,  the  attachment  of  J.  and  0.  Williams 
eonld  not  be  defeated  by  the  deliveiy  to  Prescott;  that  the  fee 
of  the  moiety  of  the  land  was  in  Foster  at  time  of  the  attach- 
ment, and  the  leyying  the  execution  gave  a  seisin  to  his 
creditors,  whose  title  could  not  be  a£fected  by  the  surrender 
of  the  deed,  especially  as  the  prior  attachment  was  known  to 
Pxescott,  Foster,  and  Adams. 

Terdict  for  the  defendant,  and  motion  for  a  new  trial  for 
misdirection  to  the  juiy. 

SietMms,  for  the  plaintiff. 

Lodee^  contra. 

By  Court,  Pabsoxs,  C.  J.  Two  objections  have  been  made 
io  the  direction  of  the  judge  before  whom  this  cause  was  tried; 
that  the  deed  from  Adeans  to  Spaulding  and  Foster,  not  having 
been  acknowledged  and  recorded,  no  estate  passed  by  it;  and 
if  any  estate  passed,  it  must  have  been  by  way  of  use,  which 
ma  determined  by  the  canceling  of  the  deed  by  the  grantor 
on  its  redelivery  to  him.  The  first  objection  was  endeavored 
to  be  supported  by  the  fourth  section  of  the  statute  of  1783, 
c  37,  sec.  4.  By  this  section  it  is  enacted  ''  that  all  convey- 
noes  of  land  signed  and  sealed  by  the  grantor,  having  right 
to  convey,  acknowledged  by  him  before  a  justice  of  the  peace, 
and  recorded  in  the  registry  of  the  county  where  the  land  lies, 
fiball  be  valid  to  pass  the  same,  without  any  other  act  or  cere- 
aoDj  in  the  law  whatever;  and  that  no  conveyance  of  a  free- 
bold  in,  or  lease  for  a  longer  term  than  seven  years  of  any 
hnd,  shall  be  good  and  effectual  in  the  law  to  hold  such  land 
igaxDst  any  person  but  the  grantor  and  his  heirs,  unless  the 
deed  of  conveyance  be  acknowledged  and  recorded  as  afore- 
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said."  Henoe^  it  has  been  argued  that  the  defendant's  title  hy 
execution  depending  on  Adams'  deed  to  the  debtors,  he  cannot 
be  in  a  better  situation  than  those  debtors;  and  that  their  deed 
from  Adams  not  being  recorded,  although  they  might  hold  the 
land  against  him,  yet  they  cannot  hold  it  against  Pzeecott,  who 
is  a  purchaser  under  Adams. 

The  e£fect  of  this  argument  must  depend  on  the  oonstruction 
of  our  statute  of  enrollments  above  referred  to.  A  couTeyance 
by  deed  of  feofEment  at  common  law,  must  be  followed  by  the 
ceremony  of  livery  of  seisin,  as  an  act  of  notoriety  to  the  free- 
holders of  the  county.  To  give  more  e£fectual  public  notice  of 
the  sale  of  land  by  deed,  our  statute  requires  the  deed  to  be  re- 
corded, and,  as  evidence  to  the  register  that  the  conveyance,  as 
the  deed  of  the  party,  is  entitled  to  be  registered,  a  justice  of 
the  peace  generally  must  certify  the  acknowledgment  of  the 
grantor.  But  the  notice  by  the  registry  is  not  in  all  cases  in- 
dispensable, where  it  appears  or  may  be  presumed  that  the 
second  purchaser  had  knowledge  of  the  prior  couTeyance. 
This  rule  has  been  established  to  prevent  fraud,  and  as  apply- 
ing to  cases  not  within  the  intent  of  the  statute.  Thus,  if  a 
second  purchaser  has  had  notice  of  the  prior  conveyance,  notice 
to  h^rn  by  recording  the  deed  is  unnecessary,  and  the  second 
conveyance  is  fraudulent.  So,  if  the  first  purchaser  enter  under 
his  deed,  not  recorded,  and  while  he  is  in  the  actual  and  open 
possession  the  second  conveyance  is  executed,  his  open  and 
notorious  possession  is  such  presumptive  evidence  of  his  prior 
conveyance,  that  he  shall  hold  against  the  second  purchaser, 
whose  deed  shall  be  deemed  fraudulent.  And  upon  this  prin- 
ciple the  statute  provides,  that  a  purchaser  by  a  deed  not  re- 
corded, shall  hold  against  the  grantor  and  his  heirs,  because 
the  grantor  must  be  connusant  of  his  own  deed,  and  his  heixi 
are  bound  by  this  act  of  their  ancestor.  Upon  this  view  of  the 
statute,  it  is  manifest  that  the  estate  described  in  the  instru- 
ment of  conveyance  passes  on  the  execution  of  the  deed» 
and  does  not  remain  in  the  grantor  until  the  deed  be  regis- 
tered. The  evidence  of  notoriety  resulting  from  the  enrollment 
which  is  substituted  in  the  place  of  livery  of  seisin,  is  not  re- 
quired against  either  the  grantor  or  his  heirs,  or  against  a  second 
purchaser  having  actual  or  presumptive  notice  of  the  former 
conveyance,  but  against  him  who  has  no  such  notice. 

Now  from  the  report,  it  appears  that  Frescott,  Adams  and 
Foster  had  knowledge  of  the  conveyance  by  Adams  to  the  judg^ 
ment-debtor,  and  of  the  attachment  of  Foster's  moiely  by  Will* 
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iams.  The  attempt,  therefore,  to  defeat  this  attachment  by 
deUTeiing  up  the  deed  to  Adams,  and  procoring  from  him  a 
deed  directlj  to  Freaoott,  was  a  fraud  on  the  attaching  creditor, 
and  as  to  him,  the  second  deed  was  also  fraudulent  and  void, 
afr  upon  a  sound  analogy  the  attachment  must  be  considered  as 
having^  the  effect  of  a  prior  purchase,  of  which  Frescott  had 
Dotioe  preYiously  to  the  conveyance  to  him. 

The  second  objection  to  the  judge's  direction  is  that  the  estate 
which  passed  by  Adams'  deed  to  Spaulding  and  Foster  was 
determined  by  the  canceling  that  deed,  as  the  estate  passed  by 
way  of  use.  It  does  not  appear  to  be  material  whether  the 
estate  passed  directly,  as  the  effect  of  a  feoffinent,  or  by  way  of 
nee  to  which  the  possession  was  transferred;  if,  in  fact,  the 
estate  was  Tested  in  Spaulding  and  Foster,  upon  their  actually 
enteiing  under  Adams'  deed  to  them,  as  we  are  satisfied  it  was. 
The  statute  of  usee  being  in  force  in  England  when  our  ances- 
toTB  came  here,  they  brought  it  with  them  as  an  existing  modi- 
fication of  the  common  law,  and  it  has  always  been  considered 
a  part  of  our  law.  Conveyances  of  lands  deriving  their  effect 
from  the  provisions  of  that  statute  are  consequently  legal  in 
this  state  as  well  as  conveyances  at  common  law.  But  by  force 
of  the  statute  of  1784,  c.  37,  conveyances  by  deed  acknowledged 
and  recorded,  made  by  grantors  having  good  right  to  convey, 
may  have  the  effect  of  feofi&nents,  without  an  actual  entry  of 
the  grantee;  and  every  other  species  of  conveyance  must  by  that 
statute  be  acknowledged  and  recorded,  to  entitle  the  grantee  to 
hold  the  estate  conveyed  against  any  person  not  having  actual 
or  presumptive  notice  of  the  conveyance,  or  not  being  an  heir 
of  the  grantor. 

A  conveyance  of  land  by  deed  may  here  be  considered  as  any 
species  of  conveyance  necessary  to  effect  the  intent  of  the  par- 
ties to  the  deed,  and  not  repugnant  to  the  terms  of  it.  As  by 
the  statute  of  uses  a  use  cannot  be  limited  on  a  use,  so  an  estate 
cannot,  by  bargain  and  sale,  be  conveyed  to  one  person  to  the 
use  of  another,  for  only  a  use  passes  to  the  grantee;  but  in  this 
state,  a  deed  purporting  to  be  a  bargain  and  sale  to  A.  and  his 
heirs,  to  the  use  of  B.  and  his  heirs,  has  been  holden,  in  the 
caae  of  Thacher  v.  OiU,  to  be  a  feoffment,  by  which  A.  took  the 
estate  directly  and  not  by  way  of  use,  and  that  the  estate  passed 
to  B.  by  way  of  use,  by  virtue  of  the  statute  of  uses.  So  in 
this  case,  the  conveyance  by  Adams  to  Spaulding  and  Foster, 
and  their  entzy  under  it,  may  well  be  considered  as  having  the 
effect  of  a  feofinent,  with  respect  to  the  grantor  and  his  heirs. 
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and  to  all  penoos  haring  notice  of  the  oonvfltjranoe.  But  m 
whfttorer  way  tbe  estate  paaeed  from  Adame,  it  vms  a  Tsalad 
estate  in  Spaolding  and  Foster,  and  oonld  not  be  divested  hj 
canceling  the  deed  from  Adams:  NeUharp  t.  Dorringtonf  S  'Let. 
113;  Woodward  t.  Aeton,  1  Yent  297;  Lee(^  ▼.  Leech,  2  Ohan. 
B.  100;  Lady  Hudeon's  caee,  2  Yem.  476.  Foster  therefore  con- 
tinued seised  of  his  moiety,  when  it  was  taken  on  the  exemition 
of  Williams  against  him;  because  the  second  conTeyance  by 
Adams  to  Frescott,  being  frandnlent,  is  void  as  to  the  attach- 
ing creditors,  and  because  the  canceling  of  Adams'  first  deed 
did  not  divest  Foster  of  his  moiety  conveyed  by  it.  By  tbe 
extent  of  the  execution,  the  attaching  creditors  became  seiaed, 
and  the  defendant  might  well  justify  his  entry  1^  their  com- 
mand. 

We  are,  therefore,  satisfied  that  the  direction  of  the  judge 
was  right,  and  the  defendant  must  have  judgment  cm  the 
verdict. 


Andoyer  Turnpike  Corporation  v.  Gould. 

[6  Mam.  40.] 

Liability  of  Membebs  foe  Assessments.— No  action  lies  against  mem- 
ben  of  a  coipontion  to  recover  assessments  by  the  mere  fact  of  a  snb- 
scription  for  shares  when  there  is  no  agreement  to  pay  sack  assess- 
ments; and  the  only  remedy  for  the  coiporation  is  the  sale  of  the 
delinqnent  shares  pursuant  to  the  statute. 

Assumpsit  to  recover  the  amount  of  certain  aasessmente  upon 
a  share  owned  in  tbe  corporation  by  tbe  defendant,  one  of  the 
original  members.  A  verdict  v^as  found  for  tbe  defendant  sub- 
ject to  the  opinion  of  this  court.  From  the  report  of  Parker, 
J.,  before  whom  the  cause  was  tried,  it  appeared  that  the 
assessments  were  regularly  levied  and  demand  of  payment 
made  on  the  defendant.  The  only  evidence  offered  by  the 
plaintiffs  of  any  promise  on  the  part  of  the  defendant  to  pay 
such  sums  as  should  be  assessed  on  his  share,  was  the  sabeorip- 
tion  paper,  as  follows: 

''Whereas,  the  legislature  has,  at  the  last  session,  granted 
leave  for  making  a  turnpike  road  from,"  etc.  "  We,  the  sub- 
scribers desirous  of  having  the  same  completed  as  soon  as  pos- 
sible^ agree  to  take  in  said  road  the  number  of  shares  set 
Against  our  names,  and  be  proprietors  therein.  Medford,  Sept. 
9, 1806  " 

To  this  paper,  defendant  had  subscribed  and  set  against 
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same  "one  share/'  The  judge  directed  the  juiy  that  no 
pronuae  iras  pioved  either  express  or  implied;  and  that  the 
sale  of  the  shares  as  provided  by  the  act  of  incorporation,  was 
the  only  remedy  the  oorporation  had  for  the  defendant's  de- 
linqnencT'. 

Ward  and  Bigelaw,  for  the 


Jkauif  conira. 

By  Court,  PaBsoHS,  G.  J.  The  question  submitted  to  us  in 
this  ease  is,  whether  the  direction  of  the  judge  to  the  jury  was 
or  was  not  legal.  This  corporation  was  created  by  the  statute 
of  1805,  c.  U,  by  which  six  persons  named  with  such  others  as 
might  afterwards  associate  with  them,  and  their  successors  and 
assigns,  are  made  a  body  corporate  for  the  purpose  of  making 
the  turnpike  road.  And  the  statute  proyides  ^hat  for  this 
purpose  the  corporation  shall  have  all  the  powers  and  privi* 
leges,  and  be  subject  to  all  the  duties  and  penalties,  contained 
b  the  statute  of  1804,  c.  125,  defining  the  general  powers  and 
duties  of  turnpike  corporations. 

The  expenses  of  making  a  turnpike  road  are  certain,  and 
frequently  Tery  great;  and  the  money  to  defray  them  must  be 
ad^ranced  before  any  profit  can  be  derived  from  the  road,  while 
the  future  toll  to  be  received  depends  on  the  travel  of  passen- 
gers, and  must  be  uncertain.  The  value  of  the  shares  will 
always  depend  on  the  expenses  of  making  the  road,  compared 
with  the  expected  profits  from  the  toll.  Although,  when  the 
inooxporation  is  procured  the  presumption  is  that  the  toll  will 
he  an  indemnity,  otherwise  the  undertakers  would'  act  a  very 
unwise  part;  yet,  as  this  presumption  may  fail,  it  may  be  very 
reasonable  for  the  corporation  not  to  trust  to  the  sale  of  the 
shares  for  a  reimbursement  of  the  expense,  but,  before  any  ex« 
pense  be  incurred,  to  require  an  express  undertaking  from  the 
coxporators,  that  they  will  pay  the  several  assessments  on  their 
shares.  Where  this  express  agreement  has  been  made,  we 
have  decided  that  it  may  be  enforced  by  action,  there  being  a 
legal  consideration  for  the  contract:  Worcester  Turnpike  v.  WiUr 
ard,  ante,  89. 

Where  no  express  agreement  has  been  made  by  the  corpor- 
ators to  pay  their  assessments,  it  has  not  been  determined  that 
the  oorporation  can  maintain  an  action  to  recover  them  upon  an 
impHed  anumpeii  arising  from  their  being  voluntarily  members 
of  the  corporation.  That  point  is  now  before  us,  and  if  this 
should  be  decided  against  the  plaintiffs,  another  point  is  made 
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that  the  subscription  signed  bj  the  defendant,  upon  a  fair  con* 
struction  of  it,  is  eyidence  of  an  express  agreement  with  the 
plaintiffs  to  pay  the  assessments. 

If  the  plaintiffs  can  maintain  this  action,  as  upon  an  implied 
promise,  it  must  be  on  the  principle  that  the  defendant  is 
obliged  bj  law  to  pay  his  assessments.  For  although  a  moral 
obligation  is  a  sufficient  consideration  to  support  an  action  on 
an  express  promise,  there  must  be  a  legal  obligation  to  raise  a 
sufficient  consideration  for  an  implied  promise. 

Let  us  now  consider  whether  the  defendant  is  in  law  bound 
to  pay  his  assessments.  If  he  is,  this  obligation  must  result 
from  the  powers  of  the  corporation,  and  the  due  execution  of 
those  powers.  The  statute  creating  it  refers  for  its  powers  and 
duties  to  the  statute  of  1804,  c.  125.  All  the  powers  and  duties 
of  the  plaintiffs  result  from  this  statute,  or  are  incident  to  it  at 
common  law.  But  Tery  clearly  a  corporation  has  not  power  as 
incident  to  it  at  common  law  to  assess  for  its  own  use  a  sum  of 
money  on  the  corporators  and  compel  them,  by  action  at  law, 
to  the  payment  of  it.  To  authorize  this  assessment  the  power 
must  be  derived  from  the  general  statute.  In  the  twelfth  sec- 
tion, power  is  expressly  given  to  choose  the  necessary  officers^ 
and  to  establish  rules  and  regulations  for  the  well-ordering  of 
the  affairs  of  the  corporation. 

The  power  to  make  assessments  on  the  shares  of  the  corpor* 
ators  for  the  use  of  the  corporation  is  not  in  that  act  expressly 
given;  but  it  impliedly  results  from  the  construction  of  the 
tenth  section.  It  is  there  enacted  that  whenever  any  proprietor 
shall  neglect  or  refuse  to  pay  a  tax  or  assessment  agreed  on  by 
the  corporation  to  their  treasurer  in  sixty  days  after  the  time  set 
for  payment,  the  treasurer  may  sell  the  share  of  the  delinquent 
proprietor  at  public  auction  for  the  payment  of  the  tax  and  the 
charges  for  sale.  From  this  section  we  must  conclude  that  the 
corporation  have  power  to  agree  on  a  tax  on  the  shares  of  the 
proprietors. 

But  it  is  a  rule  founded  in  sound  reason  that  when  a  statute 
gives  a  new  power,  and  at  the  same  time  provides  the  means  of 
executing  it,  those  who  claim  the  power  can  execute  it  in  no 
other  way.  When  we  find  a  power  in  the  plaintiffs  to  make  the 
assessments,  they  can  enforce  the  payment  in  the  method  di- 
rected by  the  statute,  and  not  otherwise;  and  that  method  is  by 
the  sale  of  the  delinquent's  shares.  This  rule  applies  to  all 
taxes,  public  and  private.  No  action  can  be  maintained  io  com- 
pel the  payment  of  state,  county,  or  town  taxes,  except  in  the 
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partiealar  cases  in  which  an  action  is  expresslj  given  by  the 
statute  of  1789,  c.  4.  The  same  rule  applies  to  taxes  assessed 
bj  parishes,  and  also,  by  statute  of  1786,  c.  58,  sec.  8,  by  th» 
proprietors  of  general  fields. 

It  may  be  said  that  in  these  cases  the  warrant  to  collect  is  an 
execution,  and  the  right  of  action  is  generally  unnecessary.. 
This  is  granted;  but  the  right  of  action,  if  it  existed  at  com- 
mon law,  is  not  taken  away.  And  the  taxes  assessed  by  pro- 
prietors of  lands  holden  in  common  are  not  collected  by  any 
wazrant  of  distress;  but  the  statute  remedy  is  a  sale  of  the  de- 
linquent proprietor's  share,  and  not  by  an  action  against  him  to 
reooTer  the  assessment. 

This  rule  of  law  is,  in  cases  like  the  present,  reasonable.. 
PeiBons  not  interested  in  having  the  ttumpike  either  from  their 
sitoation  or  private  property,  may  be  requested  to  associate  and 
become  coiporators.  They  may  not  be  able  to  judge  of  the 
probable  expenses  or  profits.  But  if  they  know  that  if  thd 
assessments  become  grievous  they  may  abandon  the  enterprise 
by  suffering  their  shares  to  be  sold,  they  may  on  this  principle 
join  the  association.  And  it  may  be  observed  that  it  must  be 
presumed  that  the  legislature  considered  the  sale  of  the  shares 
as  an  adequate  remedy  to  recover  the  assessments;  for  it  is  not 
to  be  supposed  that  corporate  powers  were  applied  for  to  sub- 
ject the  adventures  to  a  probable  loss. 

As  we  are  of  opinion  that  the  plaintiffs  cannot  maintain  this 
action  on  an  implied  promise,  we  shall  now  consider  whether 
the  subscription  paper,  upon  a  fair  construction,  is  evidence  of 
an  express  promise.  The  agreement  there  expressed  is,  that 
the  subscribers  will  take  in  the  said  road  the  niunber  of  shares 
set  against  their  names,  and  will  be  proprietors  therein.  These 
irords  certainly  cannot  amount,  upon  any  reasonable  construc- 
tion, to  a  promise  to  pay  the  assessments  that  shall  bo  made 
on  their  shares. 

But  the  plaintiffs  rely  on  the  motives,  expressed  by  the  sub- 
Bcribers-of  their  taking  shares  and  becoming  proprietors.  The 
words  are,  "  We,  the  subscribers,  desirous  of  having  the  said 
turnpike  road  completed  as  soon  as  possible,  agree,"  etc.  Now» 
perhaps  no  man  ever  associated  in  a  turnpike  corporation  with- 
out some  hope  of  profit;  and  if  so,  he  must  be  desirous  of 
having  the  road  completed  as  soon  as  possible,  that  he  may  be 
in  the  reception  of  the  supposed  profits.  Whether  this  motive 
to  make  the  agreement  is,  or  is  not,  expressed,  it  can  have  no 
effect  in  the  construction  of  the  contract. 
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We  are,  therefore,  satisfied  that  the  terms  of  the  association 
do  not  in  law  amount  to  an  agreement  to  pay  the  assessments 
that  may  be  made  on  the  shares. 

In  fine,  our  opinion  is,  that  when  the  corporators  expressly 
agree  to  pay  the  assessments,  to  induce  the  corporation  to  make 
the  road,  an  action  can  be  maintained  on  that  agreement ;  that 
if  there  be  no  such  agreement,  the  remedy  for  the  corporation 
is  by  the  sale  of  the  delinquent's  shares,  pursuant  to  the  statute; 
and  that,  in  the  present  case,  the  subscription  paper  is  not  evi- 
dence of  such  express  agreement.  The  conclusion  is,  that  the 
direction  of  the  judge  was  right,  and  that  the  defendant  have 
judgment  on  the  rerdict. 


TowNB  V.  Jaquith. 

[6  ICasi.  46.] 

AwABD,  When  not  Valid.— A  parol  agreement  to  sabmit  a  dupnte  to 
three  arbitratois  will  not  juBtify  an  award  by  two  of  them  only,  the 
third  dissenting  from  them. 

AcnoN  on  a  promissory  note  made  by  defendant,  payable  to 
Lewis,  by  whom  it  was  indorsed  to  the  plaintiff.  The  note  was 
given  in  pursuance  of  an  award  by  two  of  three  arbitrators,  to 
whom  matters  in  dispute  between  Lewis  and  Jaquith  had  been 
referred.  The  third  arbitrator  dissented  from  tiie  award  made 
by  the  others.  The  defendant  always  refused  to  pay  the  note, 
on  the  ground  that  the  referees  had  not  agreed.  The  plaintiff 
received  the  note  with  full  knowledge  of  all  the  facts,  and  it 
did  not  appear  that  he  was  other  than  a  nominal  plaintiff  in  the 
action. 

Pabubb,  J.,  before  whom  the  cause  was  tried,  instructed  the 
jury  that,  if  they  believed  the  submission  was  to  three,  vrithout 
any  authority  to  a  major  part  to  decide,  and  that  it  was  the 
expectation  of  the  parties  that  unless  aU  three  agreed,  the 
award  should  not  be  binding,  then  the  note  was  void  as  between 
promisor  and  promisee;  that  the  note  was  also  void  as  against 
the  plaintiff,  if  he  took  the  note  with  knowledge  of  the  facta, 
or  was  merely  the  agent  of  the  original  promisee,  in  bringing 
the  action. 

The  jury  found  for  the  defendant,  reserving  for  the  opinion 
of  this  court  the  question  whether  the  acts  of  two  arbitrators 
upon  the  dispute  submitted  to  them  and  another,  without  any 
authority  given  them  to  act  by  a  majority,  are  valid,  so  as  to 
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make  a  good  conaideratioxi  for  the  note  sued  benreen  ihe  paxties 
in  this  action. 

Ward,  for  the  plaintiff,  relied  upon  Orindley  ▼.  Barker,  1  B. 
k  P.  239. 

Bigdaw^  for  the  defendant,  cited  Cro.  Jac.  277, 400;  Willes, 
215;  2  Barnes's  Notes,  SB. 

Bj  Court,  Sewaxx,  J.  This  is  an  action  by  the  indorsee  of  a 
promissory  note  against  the  promisor.  The  defense  is,  that  the 
note  was  improperly  obtained,  and  exists  without  any  valuable 
consideration;  and  that  the  plaintiff  had  notice  of  the  objec- 
tions to  it.  And  from  the  finding  of  the  jury,  under  the  direc- 
tions given  at  the  trial,  it  is  understood  that  this  note,  payable 
to  Moses  Lewis  or  order,  with  another  note  for  the  same  amount 
by  him  payable  to  the  defendant,  were  deposited,  as  mutual 
pledges,  to  secure  the  performance  of  an  award  by  three  arbi- 
trators, to  whom  the  parties  to  the  notes  had  agreed  to  submit 
certain  disputes  between  them;  that  the  arbitrators  were  not, 
by  the  agreement  of  the  parties,  authorized  to  decide  by  a  major- 
ity; and  that  the  promisee  obtained  the  note  in  question  in 
consequence  of  an  award,  consented  to  by  two  of  the  arbitra- 
tors, against  the  opinion  and  without  the  consent  of  the  other; 
all  which  facts  and  objections  were  known  to  the  plaintiff, 
when  he  received  the  indorsement  of  the  note,  or  undertook 
the  collection  of  it  for  the  use  of  the  original  promisee.^  ^ 

Arbitrators  derive  their  authorily  altogether  from  the  agree- 
ment of  the  parties,  according  to  the  terms  of  their  submission; 
and  although  the  words  of  the  submission,  as  well  as  of  any 
award  that  may  be  made  pursuant  to  it,  are  to  be  liberaUy  con- 
strued, yet  the  authority  of  the  arbitrators  to  decide  must  not 
be  extended  beyond  the  agreement  of  the  parties. 

dome  decisions,  in  cases  of  umpirage,  are  reported,  where 
the  award  has  been  disputed  upon  the  ground  that  the  terms  of 
the  submission,  in  designating  the  persons  authorized  todecide, 
had  not  been  pursued. 

It  has  been  decided,  that  a  submission  to  A.  andB.,  and  to  C«, 
being  an  umpire,  gives  to  C.  that  exclusive  authority:  Osbam  v. 
SoffUm,  Bol.  Abr.  261,262;  and  that  it  is  competent  to  the  per^ 
ions  named  as  arbitrators,  with  a  time  limited  for  their  agree- 
ment, and  a  power  to  appoint  an  umpire  if  they  disagreed;  to 
appoint  an  umpire,  as  well  before  as  after  the  limited  time 
expires,  and  to  proceed  in  nominating  an  umpire  until  one 
■ooepts,  when  the  first  or  any  succeeding  nomination  is  ineffect- 
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ual:  2  Yent.  113;  and  that  the  consent  of  the  arbitraton  with 
the  umpire,  after  one  is  appointed,  will  not  Titiafte  the  award: 
^oulsby  ▼.  Hodgson,  3  Burr.  1474. 

The  questions  decided,  and  the  decisions  themselves,  show 
^hat  the  agreement  of  the  parties  in  the  submission  is  to  be 
^closely  observed,  respecting  the  person  or  persons  authorised 
to  decide;  and  the  cases  are  sufficiently  analogous  to  be  cited, 
^here  no  direct  authority  has  been  found  upon  the  point  to  be 
•decided. 

With  the  precedents  cited  at  the  bar,  as  well  as  upon  obvious 
principles  of  reason  and  justice  and  of  public  expediency,  the 
<sourt  would  go  far  in  construing  and  giving  effect  to  an  agree- 
ment of  this  sort  But  they  would  go  too  far,  were  they  to 
infer  an  authority  not  intimated  by  any  expression  of  the  par- 
ties in  their  submission  to  the  three  arbitrators,  or  arising  oon- 
structively  by  any  necessary  implication  from  the  terms  of  the 
submission. 

The  jury  have  determined  the  fact  to  be,  in  the  case  at  bar, 
that  the  parties,  in  their  agreement  to  submit  their  disputes  to 
•three  arbitrators,  used  no  expression  which  authorized  two  to 
^decide;  and  that  an  authority  to  this  effect  is  not  to  be  inferred 
1from  the  manner,  or  from  any  circumstances  of  the  submission. 

To  proceed,  therefore,  in  enforcing  an  award  by  two,  under 
these  circumstances,  would  be  wholly  without  the  agreement  of 
the  parties.  When  a  submission  is  to  three,  a  power  to  two  to 
decide  renders  an  adjustment  of  the  disputes  submitted  much 
more  certain;  and  even  the  public  is  interested  in  the  conclu- 
sion of  controversies.  But  there  is  no  adjustment  where  there 
is  no  consent  of  the  parties  concerned,  unless  in  the  course  of 
judicial  proceedings. 

In  the  case  cited  from  Bosanquet  and  Puller,  it  seems  the 
court  gave  effect  to  an  authority  conferred  for  public  purposes, 
and  to  prevent  the  failure  of  a  remedy  provided  against  a  pub- 
lic mischief,  by  construing  a  decision  by  a  majority  to  be  a 
decision  by  the  whole  number  of  a  body  of  men,  intrusted  with 
powers  of  that  nature.  The  chief  justice.  Eyre,  in  stating  his 
opinion,  carefully  distinguishes  that  case  from  every  case  of 
mere  private  confidence,  and  the  other  judges  recognize  the 
distinction.  It  is  observed  in  that  case  that  a  different  con- 
struction prevails  with  respect  to  private  authorities,  and 
authorities  for  the  advancement  of  public  justice.  The  author- 
ity conferred  in  a  case  of  arbitration,  although  it  may  be  con- 
sidered as  a  means  of  doing  justice,  and  employed  with  some 
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adTantage  to  the  commmiiiy,  jet  it  is  a  privata  confidenoe,  and 
altogether  the  act  of  the  parties  concerned. 

Upon  the  whole,  the  directions  given  at  the  trial  are  con- 
finned  bj  the  opinion  of  the  court;  and  judgment  is  to  be 
entered  upon  the  verdict. 

See  Moort  v.  Jffwmg,  1  Am.  Dec.  195  and  note,  where  it  la  ahown  that  at 
common  law,  when  a  matter  was  referred  to  arbitratorB  without  any 
expreaa  proviaion  aa  to  a  decision  by  any  certain  number,  the  award,  to  be 
biedmfc  moat  be  ooncorred  in  by  alL 


FoRSTER  V.  Fuller. 

[6  Mam.  68.] 

PUBONAL  LlASiLmr  OF  Guardian.— Where  one  gave  a  promiaaorynote 
aa  gnardian  to  effect  the  release  of  hia  ward  from  an  execution,  it  waa 
held  that  he  waa  peraonally  liable  for  its  payment. 

AcnoN  on  a  promissory  note  subscribed  by  defendant  *'  as 
gnardian  "  of  Edward  Scott.  It  appeared  that  Scott  had  been 
arrested  and  committed  under  an  execution  upon  a  judgment  in 
favor  of  Forster;  that  the  defendant,  having  been  appointed 
gnardian  of  Scott,  to  procure  his  release,  made  the  note  in  this 
action,  whereupon  Scott  was  released  and  the  execution  diSi- 
charged,  and  before  the  maturity  of  the  note,  he  died  insolvent. 
Defendant  was  the  administrator  of  the  estate. 

By  Court,  Pabsohs,  C.  J.  The  plaintiff's  right  to  recover 
upon  the  facts  agreed  is  the  point  submitted  to  the  court  in  this 
action.  Two  objections  are  made  by  the  defendant;  that  the 
note  is  without  a  sufficient  consideration,  and  that,  by  force 
of  it,  Scott  or  his  estate  are  only  chargeable. 

As  to  the  first  objection,  it  is  trae  that  the  defendant  has 
received  no  consideration  for  signing  the  note;  but  it  is  equally 
tme  that  the  plaintiff,  by  discharging  Scott  from  prison,  has  no 
remedy  on  his  judgment,  which  is  a  sufficient  consideration  for 
the  defendant's  promise;  for  a  damage  to  the  promisee,  as  well 
as  benefit  to  the  promisor,  is  a  sufficient  consideration  to  sup- 
port a  promise. 

The  other  objection  is,  that  the  defendant  is  not  personally 
bound,  as  he  contracted  only  as  guardian  of  Scott.  As  an 
sdministrator  cannot  by  his  promise  bind  the  estate  of  the 
intestate,  so  neither  can  the  guardian  by  his  contract  bind  the 
person  or  estate  of  his  ward.  Unless,  therefore,  the  defendant 
ia  liable  to  pay  this  note,  the  plaintiff  has  no  remedy.  But  we 
«e  satisfied  that  the  defendant  is  liable.    It  is  his  promise 
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made  on  a  sufficient  coneideratkin;  and  although  in  the  note  be 
states  that  he  promises  as  gaardian,  yet  he  is  personally  bound; 
his  tmst  being  inserted  only  to  entitle  himself  to  indemnity 
from  his  ward,  with  which  the  plaintiff  has  no  concern.  Ac- 
cording to  the  agreement  of  the  parties,  the  defendant  moat  be 
called:  Thacher  ▼.  Dinsmore,  ante,  61. 


ThiB  cast  was  cited  and  spproTed  in  BkbM  ▼.  JgfahnH  111  ICaaa.  261 


Baker  v.  Lovett. 

[6  Ham.  78.] 

IvrAVT,  Pbiyileob  of. — An  aaaanlt  and  batteiy  was  committed  on  aa 
infant,  by  an  adnlt  and  another  infant,  for  which  soit  was  brought 
against  the  latter  only,  who  pleaded  a  aatisfaction  and  dischargs 
between  the  plaintiff  and  the  other  joint  trespasser.  It  was  held  thai 
the  plaintiff  was  not  bound  by  such  agreement 

Tbbspass,  for  an  assanlt  and  battery  cominitted  on  the  plaint- 
iff, an  infant,  by  the  defendant,  an  infant.  Plea  in  bar,  that 
the  trespass  charged  was  committed  by  defendant  and  one 
Dennis,  jointly,  and  that  pending  the  suit  there  had  been  an 
accord  and  satisfaction  between  plaintiff  and  Dennis,  the  latter 
having  paid  the  former  fifty  dollars  in  full  satisfaction.  Bepli* 
cation  Uiat  plaintiff  did  not  receive  that  sum  in  full  satisfaction, 
and  that  at  the  time  of  the  supposed  accord  and  satisfaction 
plaintiff  was  an  infant  of  but  eighteen  years  of  age.  To  this 
replication  defendant  demurred. 

Dane,  in  support  of  the  demurrer,  contended  that  an  agree* 
ment  made  by  an  infant,  for  his  benefit,  would  bind  him: 
Drury  t.  Drury,  2Edens  C.  C.  89;  Maddon  t.  White,  2  T.  B.  161. 
The  privileges  of  an  infant  should  not  be  made  an  engine  of 
fraud. 

PrescoU,  contra.  All  the  contracts  of  an  infant,  except  those 
made  for  necessaries,  are  void.  He  is  not  bound  by  an  award 
of  arbitrators:  Fitz.  Ab.  tit.  Arbitrament,  8, 4;  much  less  by  an 
adjustment  made  by  himself. 

Pabsons,  C.  J.  Where  one  trespass  has  been  committed  by 
several  persons  jointly,  the  party  injured  may  sue  any,  or  all 
the  trespassers;  but  be  can  recover  but  one  satisfaction  for  tho 
same  injury.  As  it  is  confessed  by  the  pleadings  in  this  case, 
that  the  trespass  was  committed  jointly  by  Dennis  and  the 
defendant,  and  that  Dennis  has  made  full  satisfaction,  the  plea 
in  bar  is  sufficient,  unless  the  plaintiff  can,  by  law,  avoid  the 
accord  made  between  him  and  Dennis. 
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This  right  in  {he  plaintiif  ia  insisted  on  by  his  ooonsel,  on 
the  general  piinciple  that  an  infant  may  avoid  all  contracts 
made  by  him,  with  the  exception  of  contracts  for  necessaries. 
Infants  are  supposed  to  be  destitute  of  sufficient  understand- 
ing to  contract.  The  law,  therefore,  protects  their  weakness 
and  imbecility,  so  far  as  to  allow  them  to  avoid  all  their  con- 
tracts by  which  they  may  be  injured.  But  in  favor  of  infants, 
they  are  bound  by  all  reasonable  contracts  for  their  maintenance 
and  education,  and  also  by  all  acts  which  they  are  obliged  by 
law  to  do.  Upon  this  principle,  they  may  avoid  the  sale  of 
their  chattels  or  lands,  or  any  contract  or  agreement  to  surren- 
der or  release  their  rights,  for  which  they  are  entitled  to  an 
equivalent;  because  it  is  a  presumption  of  law,  that  infants 
have  not  sufficient  discretion  to  put  a  just  value  on  their 
property  or  rights. 

Bot  an  injury  done  to  an  in&nt,  by  assaulting  and  beating 
him,  vests  in  him  a  right  of  action  to  recover  adequate  dam- 
ages. He  is  not,  however,  supposed  to  have  capacity  to  ascertain 
the  damages,  and  therefore,  if  he  release  them,  he  may  avoid 
the  release.  On  the  same  ground,  if  he  submit  his  rights  to 
arbitration,  he  will  not  be  bound  by  the  award,  from  a  presumed 
iocompetency  to  choose  suitable  arbitrators.  For  the  same  rea- 
son, if  he  attempt  himself  to  ascertain  the  damages,  he  cannot 
be  obliged  by  this  act,  although  he  may  have  received  the  damages 
he  claims.  They  may  be  extremely  inadequate  to  the  injury, 
and  the  law  will  protect  him  as  well  against  himself  as  against 
others. 

Where  the  infant  is  quite  a  child,  this  humane  provision  of 
the  law  is  evidently  reasonable;  but  the  law  has  drawn  no  line 
between  an  infant  of  six  years  old  and  one  of  twenty  years  old, 
for  all  infants  are  entitled  to  equal  protection. 

The  law,  however,  will  not  admit  these  principles  to  be  made 
an  engine  of  fraud  and  injustice,  and  in  the  case  at  bar,  if  the 
piy  on  the  trial  are  convinced  that  the  satisfaction  received 
from  Dennis  was  a  compensation  for  the  injury,  they  will  assess 
for  the  plaintiff  but  nominal  damages.  But  if  the  compensa- 
tion should  be  found  inadequate,  the  jury  will  give  such  further 
Bom  as,  with  the  money  received  from  Dennis,  will  amount  to  a 
MMonaUe  aatisfaetion.  The  law  very  properly  will  not  trust 
an  inbnt  to  fix  a  value  on  his  own  rights.  But  this  power  is 
devolved  on  a  jury,  who  will  do  justice  to  all  parties. 

The  replication  is  adjudged  good,  and  let  a  jury  inquire  of 
^damages-. 
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Sabgent  V.  Appleton. 

[6  Kam.  86.] 
DmCHABOB  OF   ACCEPTOB,    WHEN   KO   DEFENSE.— A  dlflchaige   by   tl» 

payee  of  the  acceptor  of  a  bill  of  ezchanget  wUl  not  operate  as  a  dia- 
chaige  of  the  drawer,  when  there  are  no  funds  of  the  drawer  in  the 
acceptor's  hands. 

Action  on  a  bill  of  exchange  drawn  in  favor  of  tbe  plaintiff  bj 
the  defendant,  upon  one  William  Smith.  A  verdict  was  taken 
for  the  plaintiff,  subject  to  the  opinion  of  this  court,  upon  the 
following  statement  of  fact:  The  defendant  was  the  agent  and 
supercargo  of  Smith,  in  his  brig  Levant,  at  Marseilles.  For  a 
balance  due  on  goods  consigned  by  the  plaintiff  to  the  defend- 
ant, who  sold  the  same  and  invested  the  proceeds  in  a  cargo  of 
oil,  the  latter  drew  the  note  in  this  action.  The  bill  was  ac- 
cepted, but  before  presentment  for  payment.  Smith  became  in- 
solvent, and  the  bill  was  protested  for  non-payment  February 
11,  1805.  On  the  twenty-seventh  of  that  month,  Smith  com- 
promised with  his  creditors,  and  by  an  indenture,  to  which  the 
plaintiff  was  a  party,  assigned  for  their  benefit,  among  other 
property,  the  brig  Levant,  with  her  earnings  by  freight  or 
otherwise,  ''  subject,  however,  to  the  payment  of  any  bills  which 
the  defendant  had  already  drawn  on  him,  or  might  thereafter 
draw  on  him,  or  on  Thomas  Wilson,  Esq.,  of  London,  for  the 
purchase  of  a  cargo,  or  any  part  of  a  cargo,  for  the  said  brig 
Levant."  In  consideration  of  the  assignment.  Smith  was  re- 
leased from  all  debts  and  demands  against  him.  The  caigo  of 
oil  was  transported  to  London,  sold,  and  the  proceeds  deposited 
with  Wilson,  to  Smith's  credit.  Defendant  drew  no  other  bill 
for  the  Levant  cargo  than  the  one  in  this  action,  and  to  meet 
this  bill,  defendant  has  retained  sufficient  property  belonging 
to  Smith.  Letters  of  defendant  were  produced,  wherein  he 
acknowledged  to  plaintiff  the  justice  of  his  demand,  and  prom- 
ised to  adjust  it. 

A  verdi6t  was  given  for  the  plaintiff  subject  to  the  opinion  of 
the  court,  whether  the  discharge  of  the  acceptor  of  the  bill 
worked  a  release  of  the  drawer. 

Jackson,  for  the  defendant,  cited  Smiih  v.  Knox^  8  Esp.  46; 
Engli»h  v.  Darley,  Id.  49;  2  B.  &  P.  61;  Ex  parte  8mi(h^  8  Bro. 
Chan.  Ca.  1;  Kyd,  166;  and  urged  that  if  the  plaintiff's  case 
was  within  the  expection  to  the  indenture,  he  might  recoTer  of 
the  assignees  after  the  money  had  been  paid  over  to  them. 
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Pre90oU^  contra.  "Where  the  acceptor  has  no  funds  of  the 
drawer  in  his  hands,  a  discharge  bj  the  payee  will  not  release 
the  prior  parties:  Rogers  y.  Stephens^  2  T.  B.  713.  Bj  the  in- 
denture it  is  Tirtoall J  agreed  that  the  fonds  reserred  by  defendant 
•hoaid  be  applied  to  the  discharge  of  this  bill.  The  letters  of 
the  defendant  are  a  waiver  of  any  advantage  he  may  have  had. 

By  Court,  Skdowigx,  J.    It  is  undoubtedly  true,  as  a  general 
role,  as  contended  by  the  counsel  for  the  defendant,  that  where 
the  holder  of  a  bill  of  exchange  discharges  a  party  who  is  liable 
to  the  payment  of  it,  all  other  parties  to  it,  whose  liability  is 
subsequent  to  that  of  the  party  discharged,  are  thereby  dis- 
charged also;  and  it  is  likewise  true  that  the  acceptor  is  first 
Hable.    He  is  liable  to  the  drawer,  the  payee,  and  to  all  the 
indorsees.     The  reason  of  the  rule  is  very  clearly  expressed  by 
Lord  Eldon,  in  the  case  of  English  ▼.  Darley^  cited  at  the  bar: 
"  It  is  true  that  the  holder  of  a  bill  of  exchange  has  his  remedy 
against  all  the  parties  on  a  bill;  but  the  holder  has  it  not  in  his 
power  to  give  time  to  a  party  on  the  bill  first  liable,  and  after^ 
▼ards  to  proceed  against  another;  the  holder  may  give  time  to 
his  immediate  indorser;  he  may  discharge  him  out  of  custody, 
at  the  same  time  that  he  is  proceeding  to  execution  against  a 
prior  indorser  to  him,  or  against  the  drawer  or  acceptor;  but 
he  cannot  give  time  to  or  discharge  the  drawer  or  acceptor,  and 
afterwards  proceed  against  that  indorser.    Suppose  the  holder, 
a  second  indorsee,  should  give  time  to  the  payee,  the  first  in« 
dorser,  and  take  his  warrant  of  attorney  payable  at  a  future 
time,  could  he  proceed  and  take  put  immediate   execution 
against  his  immediate  indorser?    I  think  not;  for  if  that  in- 
dorser paid  the  money,  he  would  have  a  right  to  proceed  im- 
mediately to  his  indorser,  that  is,  to  the  payee,  who  had  before 
had  time  from  the  holder;  this  is  inconsistent."    And  the  same 
reasoning  applies,  certainly  with  equal  strength,  in  the  case  of 
a  discharge,  as  in  one  where  time  of  payment  is  given,  as  was 
that  then  under  consideration. 

The  rule,  then,  supported  by  the  reason  on  which  it  is  found- 
ed, would  apply  in  this  case,  if,  on  a  recovery  against  the  de- 
fendant, he  could  support  an  action  against  Mr.  Smith  as  the 
acceptor,  and  not  otherwise.  But  it  is  impossible  this  could 
be  the  ease;  for  the  bill  would  be  paid  by  the  defendant  with 
money  which  belonged  to  Smith,  and  which  had  been  retained 
and  appropriated  for  the  express  purpose,  to  which  it  would  be 
applied;  and  this  must  always  be  deemed  a  sufficient  answer  for 
^mith  to  an  action  by  the  defendant  against  him. 
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It  is  observable  that  the  real  dispute  in  this  ease  is  between 
the  creditors  of  Smith  and  the  plaintiff  in  the  action.  But  all 
the  claim  which  the  creditors  can  make  is  bj  Tirtae  of  the  as- 
signment expressed  in  the  indenture;  but  that  assignment  is 
explicitly  made  subject  to  the  payment  of  any  bill,  which  had 
been,  or  might  be  drawn  on  Smith  for  the  purchase  of  a  cazgo, 
or  part  of  a  cargo,  for  the  brig  Levant.  Now,  that  this  is  a  bill 
exactly  of  that  description,  and  therefore  that  the  money  suffi- 
cient for  its  discharge,  the  yery  money  in  the  hands  of  the  de- 
fendant, by  him  reserved  for  the  payment  of  the  bill,  is  ex- 
cepted from  the  assignment,  is  most  evident. 

Should  the  defendant  in  this  case  prevail,  the  consequence 
would  be,  that  the  money  in  his  hands  belonging  to  Smith 
must  be  paid  over  to  him;  for,  by  the  terms  of  the  assignment, 
it  is  excepted,  as  has  been  observed,  from  its  operation;  and  of 
course  the  plaintiff  would  receiye  no  more  than  his  proportional 
dividend  of  the  property  assigned;  which  would  be  manifestly 
repugnant  to  the  intention  of  the  parties  to  the  indenture, 
an  intention  fair  and  honest,  and  which,  I  think,  ought  not  to 
be  defeated. 

It  is  the  opinion  of  the  court,  that  the  direetian  of  the  judge 
was  right,  and  that  the  yerdict  ought  to  stand. 

Judgment  according  to  the  yerdict. 

0.  J.  Pabsons  did  not  sit  in  the  causa 


See  Botid  v.  Fnmham,  and  note,  ante^  47. 


Richardson  v.  Mains  Insubancdb  Go. 

[8  Mam.  102.J 

Ck>NSTBUcnoN  OF  TESMB.^The  words  *'re8tnints"  and  ''delainmMitiof 

gzinces  "  in  a  policy  of  insuianoe  have  the  same  meanings  Infonas* 
Ion  by  a  belligerent  to  a  neutral  that  the  port  of  destinatioii  is  blook- 
aded,  and  a  warning  not  to  proceed  thither,  do  not  amoont  to  a  v^ 
straint  or  detention. 

CoiiTJUCTSOF  INSUBANCS— When  Valid.— a  poUcgr  of  iasanuioeagaiMt 
a  condemnation  for  a  breach  of  the  revenue  laws  of  a  foieign  coonti/ 
ia  a  lawful  contract;  bnt  not  an  insurance  on  a  Toyage  entiidj 
prohibited  by  the  laws  of  the  country  where  the  insnnmce  is  effected. 

Discontinuance  of  Voyage— Abandonment.— A  diaoontiaoanee  of  a 
▼oyage,  and  a  return  of  a  ship  to  her  port  of  departoie,  thioiigh  laar  of 
capture,  will  not  justify  an  abandonment,  or  a  claim  for  a  total  Um, 
whether  a  capture  be  or  be  not  insured  against 
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AcnoH  on  a  policy  of  insurance  on  the  cargo  of  the  bark 
Actire,  at  and  from  Salem»  to  and  at  Malaga,  until  discharged. 
It  appeared  that  the  ;7e88el  sailed  on  the  voyage  insured  Decem- 
ber 11,  1807,  and  met  with  several  gales  which  damaged  the 
▼easel,  prior  to  Jannaiy  3, 1808.  On  that  day  she  was  boarded 
by  the  commander  of  a  Jersey  privateer,  who  warned  the  cap* 
tain  not  to  proceed  to  Malaga,  as  all  the  porta  of  Spain  had 
been  declared  to  be  in  a  state  of  blockade,  by  the  orders  of  the 
Britifih  oooncil,  of  November  11,  1807,  and  after  advising  the 
captain  to  return  to  Salem,  indorsed  his  sea-letter  and  register, 
and  gave  him  a  copy  of  the  orders  in  council.  After  consulta- 
tion with  his  officers,  the  captain,  deeming  it  for  the  best 
interests  of  all  concerned,  pat  back  for  Salem.  On  the  fifth  of 
Jannaiy,  1808,  the  bark  was  captured  by  British  subjects  and 
ordered  as  prize  to  the  Island  of  Nevis;  but  on  the  thirtieth  of 
the  same  month,  the  captain  and  some  of  the  crew  effected  a 
rescue  and  sailed  for  Salem,  where  they  arrived  after  experienc- 
ing severe  gales,  and  receiving  damage  thereby.  Prior  to  her 
arrival,  an  embargo  had  been  laid  by  the  United  States,  which 
continaed  in  force  at  the  time  this  action  was  brought.  Notice 
of  the  loss  and  abandonment  was  proved. 

A  verdict  was  taken,  by  consent,  for  the  plaintiffs,  as  for  a 
total  loss,  subject  to  the  opinion  of  the  court  whether  any  loss 
had  been  proved,  and  if  so,  whether  a  partial  or  a  total  loss. 

PreaooU  and  Jackson,  for  the  plaintiffs,  contended  that  a  block* 
ade  of  the  port  of  destination  was  a  restraint  of  kings  within 
the  policy;  that  it  was  immaterial  whether  the  restraint  be 
legally  or  illegally  imposed:  Marsh.  422,  426;  and  relied  upon 
Suydam  v.  Marine  Insurance  Co,,  1  Johns.  181  [3  Am.  Dec. 
307];  Schmidt  v.  Uniied  Insurance  Co.,  Id.  249  [3  Am.  Dec.  319J; 
Madkinson  v.  Bobinson,  3  B.  &  P.  388;  Symonds  v.  Onion  Insure 
once  Co.,  4  Dall.  417;  1  Emerig.  c.  12,  sec.  31;  Bobinson  r. 
Marine  Insurance  Co.,  2  Johns.  89. 

Dexter  and  Otis,  for  the  defendants,  urged  that  the  property 
being  in  safety  at  the  time  of  abandonment  and  finally  under 
the  control  of  the  assured,  there  was  not  a  total  loss.  This  case 
is  not  within  the  terms  '*  restraint  of  kings;"  they  were  never 
intended  to  apply  to  a  mere  apprehension  of  such  force.  An 
abandoxmient  from  fear  of  capture  is  not  supported  by  the  pol« 
icy:  Lubbock  v.  Bowcroft,  5  Esp.  50.  Nor  has  the  voyage  been 
defeated  by  a  loss  happening  to  the  subject-matter  of  the  insur- 
ance.   The  cargo,  which  has  always  been  in  safety,  was  the  real 
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subject  of  the  inBarance,  and  not  the  voyage,  and  the  insured 
might  have  sailed  fbr  some  other  port:  See  Fool  ▼.  FiiMgerald, 
Willes,  641. 

By  Court,  Pabsons,  G.  J.  (after  reciting  the  facts  in  the  case, 
and  observing  that  it  might  not  be  necessary  to  state  the  arrest, 
the  rescae,  and  the  subsequent  embaigo,  which  occurred  after 
the  master  had  discontinued  his  voyage  to  Malaga,  and  was 
returning  to  Salem,  proceeded):  A  principal  question  in  the  case 
is  whether,  on  these  facts,  the  plaintiffs  can  recover  a  total  loss 
arising  from  the  restraint  and  detention  of  princes  insured 
against,  it  being  admitted  that  after  the  notice  and  waning, 
the  vessel  and  her  cargo  would  havb  been  exposed  to  great 
danger  of  capture  and  condemnation  by  pursuing  her  voyage  to 
Malaga. 

From  the  facts  it  is  manifest  that  the  privateer,  by  coming  on 
board  the  bark  and  by  giving  the  notice,  warning,  and  advice 
stated,  did  not  capture  her.  A  capture  is  a  seizure  as  prize, 
with  the  intent  or  expectation  of  obtaining  a  condemnation.  In 
this  case  there  does  not  appear  to  be  any  actual  seizure.  The 
bark  was  brought  to  and  examined  by  the  privateer,  as  was  law- 
ful for  her  commander.  From  this  examination  the  vessel  ap- 
pears to  be  .neutral,  and  bound  to  a  port  declared  by  his  sover- 
eign to  be  blockaded,  of  which  the  master  had  not  received 
notice.  The  privateer  does  not  then  proceed  to  seize  her  as  a 
prize,  but,  after  giving  the  master  notice  of  the  blockade,  dis- 
misses her. 

Neither,  from  these  facts,  can  the  privateer  be  considered  as 
having  arrested,  restrained,  or  detained  the  barque,  so  as  to 
entitle  the  owner  to  abandon  within  the  intent  of  the  policy. 
For  in  this  instrument  I  know  of  no  difference  between  the  im- 
port of  restraint  and  detention.  They  are  respectively  the 
effect  of  superior  force  operating  directly  on  the  vessel.  So 
long  as  a  ship  is  under  restraint,  so  long  she  is  detained;  and 
whenever  she  is  detained,  she  is  under  restraint.  Neither  have 
I  found  a  book  or  case  relating  to  insurance  in  which  a  differ- 
ent construction  has  been  given  to  these  words. 

Now  it  was  lawful  for  the  commander  of  the  privateer  to  de* 
tain  the  bark  as  a  neutral  vessel,  for  the  purpose  of  search,  and 
after  the  search  she  was  discharged  from  this  restraint.  And» 
indeed,  in  considering  the  conduct  of  the  privateer  as  amount- 
ing either  to  capture,  arrest,  detention,  or  restraint,  within  the 
policy  during  the  search,  the  plaintiffs  cannot  prevail  for  that 
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cause,  as  on  the  termination  of  the  search  and  after  the  notice, 
warning,  and  advice,  the  bark  was  abandoned  by  the  privateer 
io  the  master,  who  immediately  had  the  exclusive  possession  o' 
her. 

It  has  been  argned  that  the  notice  and  warning  given  by  the 
privateer  is  a  restraint  or  detention  of  a  prince  within  the  mean- 
ing of  the  policy;  because  the  bark  conld  not  afterwards  pro- 
ceed to  her  destined  port  without  great  danger  of  capture  and 
condemnation.  But  it  cannot  be  admitted  that  information  at 
aea  to  a  master  of  a  neutral  vessel,  that  her  port  of  destination 
is  blockaded,  is  of  itself  a  restraint  or  detention  of  the  vessel; 
for  this  information  may  as  well  be  received  from  another 
nentral  vessel  as  from  a  privateer  belonging  to  subjects  of  the 
blockading  sovereign.  And  as  to  the  warning  not  to  proceed  to 
the  blockaded  port,  it  cannot  be  material  in  this  question;  for 
the  future  danger  of  capture  was  not  in  any  degree  caused  by 
the  warning,  but  wholly  by  the  knowledge  of  the  blockade;  for 
after  this  knowledge  the  bark,  continuing  her  voyage  to  the 
blockaded  port,  would  have  been  equally  liable  to  capture  an<} 
condemnation  as  she  would  have  been  had  the  notice  only  been 
given,  and  the  warning  to  discontinue  her  voyage  been  omitted. 
If,  therefore,  it  can  be  concluded  from  these  facts,  that  the 
hark  has  been  detained  or  restrained  by  a  prince,  within  the 
intention  of  the  policy,  so  as  to  entitle  the  owners  to  abandon, 
that  conclusion  must  result  from  the  blockade  of  the  port  of 
her  destination,  by  one  of  the  belligerent  sovereigns,  by  which 
ahe  was  prohibited  from  attempting  to  enter  that  port^  on 
penalty  of  condemnation  as  prize  of  war,  if  captured  in  the 
attempt. 

In  deciding  on  this  point,  it  is  not  necessary  to  inquire 
whether  the  blockade  was  actual^  or  only  constructive,  or 
whether  the  orders  in  council  were,  or  were  not,  an  interrup- 
tion of  the  lawful  rights  of  neutral  commerce.  These  are 
questions  which  may  be  discussed  and  settled  by  the  neutral 
and  belligerent  sovereigns.  But  as  between  the  parties  to  a 
contract  of  insurance,  the  effect  is  the  same,  whether  the  block- 
sde  is,  or  is  not,  authorized  by  the  laws  of  war;  because  the 
^ger  to  the  assured  is  the  same,  and  arises  from  the  same 
cause— the  act  of  one  of  the  powers  at  war.  Every  species  of 
neatral  merchandise  bound  to  a  port  known  to  bei  blockaded, 
ve  goods  contraband  of  war;  and  the  blockading  power,  on 
seizing  them,  will  condemn  them  as  prize  of  war,  on  the  ground 
that  the  neutral  owner  has  forfeited  his  neutral  rights,  by  a 
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breach  of  his  neutral  duty.  If,  therefore,  the  master  of  the 
bark,  after  the  knowledge  of  the  blockade  of  Malaga,  had  con- 
tinued his  voyage,  and  been  captured  by  any  British  armed 
ship,  she  in)uld  have  been  condemned,  wiUx  her  cargo,  as  prise 
of  war  for  this  supposed  breach  of  neutrality. 

To  ayoid  this  danger,  which  was  great,  the  master  discontin- 
ued his  Toyage,  and  returned  to  Salem.  The  voyage  b«ng 
thus  wholly  lost,  the  assured,  on  seasonably  offering  to  abandon, 
claim  a  total  loss.  This  claim  is  resisted  by  the  assuzecB  on 
the  ground  that  the  voyage  was  not  Ipst  by  any  of  the  perils 
insured  against;  that  the  insarance  did  not  cover  a  voyage  to  a 
blockaded  port;  and  that  if  they  had  insured  a  cargo  on  such 
a  voyage,  the  voyage  would  have  been  illegal,  and  the  policy 
would  have  been  void. 

Several  points  are  involved  in  this  defense,  which  deserre 
attention;  we  will  first  consider  the  supposed  nullity  of  a  policy 
arising,  as  it  is  said,  from  insuring  goods  on  illicit  voyages. 
Illicit  voyages  may  be  ranked  in  several  classes,  some  of  which 
we  will  mention.  When  the  sovereign  of  the  country  to  which 
the  ship  belongs  shall  prohibit  his  subjects  from  trading  with  a 
foreign  country  or  port,  whether  the  prohibition  be  a  conse- 
quence of  his  declaring  war  against  the  foreign  countiy,  or  be 
made  by  an  express  ordinance  for  any  cause  at  the  will  of  the 
sovereign,  a  voyage  to  that  country  for  the  purpose  of  trade  Ib 
illicit,  and  all  insurances  on  such  voyages  by  his  subjects  are 
void,  whether  the  assurers  had  or  had  not  knowledge  of  the 
prohibition.  For  the  law  will  not  allow  any  effect  to  a  con- 
tract made  to  protect  a  traffic  which  it  has  prohibited.  A  pro- 
hibition of  this  kind  is  considered  by  Emerigon,  c.  12,  s.  31, 
vol.  1,  542,  under  the  head  of  '*  Interdiction  of  Commerce.^' 

Another  class  of  illicit  voyages  are  those  which  are  prohibi- 
ted by  the  trade  laws  of  a  foreign  state,  whether  those  laws 
wholly  exclude  the  merchant  ships  of  other  states  from  its 
ports,  or  only  prohibit  the  importation  or  exportation  of  par- 
ticular species  of  goods.  Because  the  municipal  laws  of  any  state 
have  not  the  force  of  laws  without  its  jurisdiction,  voyages  pro- 
hibited in  one  state  are  not  in  any  other  state  deemed  for  that 
reason  to  be  illegal.  These  voyages  may,  therefore,  be  the  sub- 
jects of  insurance  in  any  state  in  which  they  are  not  prohib- 
ited. And  if  the  assurer  will  expressly  insure  against  seizure 
for  illicit  trade,  or  if,  with  a  full  knowledge  of  the  nature  of 
the  voyage,  he  will  insure  it  without  making  any  exception,  he 
will  be  bound  to  indemnify  the  assured  for  the  losses  arising 
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from  the  bieaefaes  of  the  trade  laws  of  the  foreign  state.  Bat 
alUKNigh  he  may  not  take  upon  himself  these  losses,  and  thus 
be  irresponsible  for  them,  jet  he  is  answerable  for  any  other 
lessee  insozed  against,  becaase  the  policy  is  not  Toid. 

The  last  class  we  shall  mention  is  the  transportatipn  by  a 
neutral  c^  goods  contraband  of  war  to  the  conntiy  of  either  of 
the  belligerent  powers.  And  here  it  is  said  that  these  voyages 
are  prohibited  by  the  law  of  nations,  which  forms  a  part  of 
the  mnnieipal  law  of  every  state,  and  consequently,  that  an 
insurance  on  such  yoyages,  made  in  a  neutral  state,  is  prohib- 
ited bj  the  laws  of  that  state,  and  therefore,  as  in  the  case  of 
an  insurance  on  interdicted  commerce,  is  void. 

That  there  are  certain  laws,  which  form  a  part  of  the  inunic* 
ipal  laws  of  all  cirilized  states,  regulating  their  mutual  inter- 
cooise  and  duties,  and  thence  called  the  law  of  nations,  must 
be  admitted;  as,  for  instance,  the  law  of  nations  affecting  the 
rights  and  the  security  of  embassadors.  But  we  do  not  consid- 
er the  law  of  nations,  ascertaining  what  voyages  or  merchandise 
aie  contraband  of  war,  as  having  the  same  extent  and  effect 
It  is  agreed  by  every  civilized  state,  that  if  the  subject  of  aneu- 
tal  power  shall  attempt  to  furnish  either  of  the  belligerent 
soTcreigns  with  goods  contraband  of  war,  the  other  may  right- 
fully seize  and  condemn  them  as  prize.  But  we  do  not  know  of 
any  rule,  established  by  the  law  of  nations,  that  the  neutral 
shipper  of  goods  contraband  of  war  is  an  offender  against  his 
own  sovereign,  and  liable  to  be  punished  by  the  municipal 
laws  of  his  own  country. 

When  a  neutral  sovereign  is  notified  of  a  declaration  of  war, 
he  may,  and  usually  does,  notify  his  subjects  of  it,  with  orders 
to  decline  all  contraband  trade  with  the  nations  at  war,  declar- 
ing that  if  they  are  taken  in  it,  he  cannot  protect  them,  but  not 
aanoundng  the  trade  as  a  violation  of  his  own  laws.  Should 
their  sovereign  offer  to  protect  them,  his  conduct  would  be 
incompatible  with  his  neutrality.  And  as,  on  the  one  hand,  he 
cannot  complain  of  the  confiscation  of  his  subjects'  goods,  so, 
<m  the  other^  the  power  at  war  does  not  impute  to  him  these 
practices  of  his  subjects.  A  neutral  merchant  is  not  obliged 
to  regard  the  state  of  war  between  other  nations;  but  if  he 
ships  goods  prohibited  ^*ur6  belli ,  they  may  be  rightfully  seized 
and  condemned.  It  is  one  of  the  cases  where  two  conflicting 
nghts  may  exist,  which  either  party  may  exercise,  without 
^Urging  tiie  other  with  doing  wrong.  As  the  transportation  is 
not  prohibited  by  the  laws  of  the  neutral  sovereign,  his  sub- 
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ject  maj  lawfoUj  be  concerned  in  it;  and  as  the  right  of  war 
authorizes  a  belligerent  power  to  seize  and  condemn  the  goods, 
he  may  rightfully  do  it. 

We  will  mention  one  other  case.  A  neutral  ship  may  law- 
fully be  laden  with  the  property  of  one  of  the  hostile  powers; 
but  the  other  may  seize  her,  carry  her  into  port,  and  lawfully 
take  from  the  ship  his  enemy's  goods.  Here  are  conflicting 
rights,  which  are  admitted  by  the  power  who  shall  seize,  for  he 
will  pay  the  neutral  his  freight  when  he  acts  fairly,  attempting 
no  improper  concealment. 

But  we  know  of  no  case  where  the  neutral  merchant  has  been 
punished  by  his  own  soTcreign,  for  his  contraband  shipments. 
If  he  will  adventure  on  the  trade,  and  his  effects  are  seized  and 
condemned  as  prize,  to  this  penalty  he  must  submit,  for  his 
sovereign  will  not  interfere,  because  the  capture  was  lawful. 
And  it  may  be  further  observed,  that  if  the  exportation  of  con- 
traband goods  from  a  neutral  country,  to  a  port  of  either  of  tLe 
powers  at  war,  is  a  trade  which,  from  its  nature,  is  prohibited 
by  the  laws  of  the  neutral  sovereign,  then  the  policy  on  such 
goods  would  be  void,  and  the  assurer  would  be  exempted  from 
any  loss  or  damage  arising  even  from  the  danger  of  the  sea. 
But  an  exemption  of  this  kind  is  not  founded  on  any  sound 
principle,  nor  is  it  supported  by  any  usage. 

We  do  not,  therefore,  discover  any  just  distinction  between 
an  interloping  trade  in  a  foreign  port,  illicit  lege  loci,  and  a  trade 
in  transporting  contraband  goods,  which  is  illicit  jure  belli,  so 
far  as  either  may  be  an  object  of  insurance  by  neutrals  in  a 
neutral  country.  And  we  are  satisfied  that  an  insurance  effected 
in  the  country  of  a  neutral  prince,  by  his  subjects,  against  cap- 
ture and  condemnation  of  their  goods,  because  they  are  contra- 
band of  war,  is  not  prohibited  by  his  laws,  merely  because  the 
capture  and  condemnation  are  justified  by  the  laws  of  war.  But 
if  goods  contraband  of  war  are  on  cargo,  the  assurer  is  not  re- 
sponsible for  their  capture  and  condemnation  on  that  accouDt, 
luiless,  either  with  a  full  knowledge  of  the  nature  of  the  goods  and 
of  the  voyage,  or  by  an  express  undertaking,  he  shall  insure  them 
against  such  capture.  So  an  insurer  is  not  answerable  for  a 
seizure  and  confiscation  of  goods,  for  the  violation  of  the  trade 
laws  of  a  foreign  port,  unless,  with  a  full  knowledge  of  the 
trade,  or  by  an  express  undertaking,  he  shall  insure  them 
against  such  seizure.  But  in  both  cases,  where  no  such  special 
insurance  is  made,  the  policy  is  not  void  because  the  ship  is 
bound  on  an  interloping  or  contraband  voyage,  but  the  assurer 
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will  be  answerable  for  the  other  risks  against  which  he  has  in- 
sored. 

€bods  contraband  of  war  are  of  two  descriptions — munitions 
of  war«  the  property  of  a  neutral ,  bound  from  a  neutral  port  to 
the  tenitoiy  of  either  of  the  belligerents,  after  the  existence  of 
the  war  is  known;  and  every  species  of  neutral  goods,  bound 
from  a  neutral  port  to  a  port  belonging  to  either  of  the  powers 
at  war,  and  known  to  be  blockaded  by  the  other  power.  The 
principle,  therefore,  on  which  a  belligerent  will  capture  and 
condemn  as  prize  the  goods  of  a  neutral,  bound  to  a  port 
known  by  him  to  be  blockaded,  arises  from  the  consideration 
that  all  such  goods  are  contlraband  of  war. 

We  will  consider  the  first  description  of  contraband  goods. 
If,  after  the  war  is  known  to  exist,  a  ship,  laden  wholly  or  in 
part  with  munitions  of  war,  is  insured  to  the  country  of  one  of 
the  powers  at  war,  and  the  assurer  has  not  assured  against  cap* 
tore  for  contraband  trade,  the  policy  would  not  be  void,  but 
the  assurer  would  not  be  holden  for  a  loss  by  condemnation  on 
account  of  the  contraband  goods.  So,  if  the  country  to  which 
the  ship  was  destined  engaged  in  war  after  the  commencement 
of  the  voyage,  the  policy  wotQd  not  be  void;  but  if  the  master, 
after  notice  of  hostilities,  continued  his  voyage,  and  was  con- 
demned for  being  bound  to  a  port  of  one  of  the  belligerent 
nations,  with  munitions  of  war  on  board,  the  assurer  would  not 
be  liable,  because  he  did  not  insure  against  a  capture  for  that 
cause.  This  case  is  not  distinguishable  from  a  voyage  pro- 
hibited by  the  trade  laws  of  a  foreign  port.  If  new  regula- 
tions, made  during  the  voyage,  should  render  the  trade  illicit, 
and  the  master,  on  his  arrival,  should  violate  those  regulations, 
and  for  that  cause  the  property  insured  should  be  confiscated, 
the  assurer  will  not  be  answerable,  unless  he  had  insured 
against  seizure  for  illicit  trade.  But  if  he  had,  he  would  be 
holden  for  the  loss,  whether  the  trade  became  illicit  before  ox 
after  the  commencement  of  the  voyage. 

It  has,  however,  been  supposed  that  there  is  a  differenoe 
between  the  cases:  for  the  loss  in  the  former  case  arose  by  con-: 
demnation, /urebetti;  and  it  is  a  rule,  that  a  declaration  of 
war  or  a  treaty  of  peace,  made  after  the  commencement  of  the 
nak,  does  not  vary  the  rights  or  the  oUigations  of  the  parties 
to  the  policy. 

This  position  is  generally  true,  although  it  is  not  oonect  when 
a  war  shall  happen  between  the  nation  to  which  the  ship  be- 
iongs  and  the  nation  to  whose  port  the  voyage  is  insured;  for 
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on  this  event  being  known  to  the  parties,  the  Toyage  becomes 
illegal,  being  interdicted  by  the  laws  of  the  country  to  which 
ihe  ship  belongs.  But  it  is  unnecessary  now  to  discuss  the 
nature  and  extent  of  this  exception. 

The  effect  of  the  rule,  when  it  is  applicable,  is,  that  each 
party  is  bound  by  the  contract,  whether  the  perils  insured 
against  become  greater  or  less,  by  war  or  peace.  The  rule, 
therefore,  extends  only  to  the  degree  of  hazard,  but  not  to  the 
nature  of  the  peril.  For  by  the  breaking  out  of  the  war  the 
assurer  becomes  liable  for  no  perils  which  he  had  not  insured 
against,  although  the  perils  insured  against  may  have  become 
much  greater  by  this  event. 

The  other  description  of  goods  contraband  of  war  indudseaU 
neutral  merchandise  bound  to  a  port  known  to  be  blockaded. 
If,  before  the  commencement  of  the  risk,  the  port  is  known  tc 
be  blockaded,  and  the  assurer  does  not  insure  against  con- 
demnation for  contraband  trade,  the  policy  is  good  as  to  all  thf 
risks  insured  against;  but  the  assurer  is  not  responsible  for  anj 
loes  arising  from  such  condemnation.  So,  if  the  port  is  not 
known  to  be  blockaded  until  the  ship  is  on  her  passage,  the 
assurer  is  not  answeraUe  for  &uch  condemnation,  if,  aftei 
notice,  the  ship  continues  her  voyage  and  is  captured..  But  ii 
the  assurer  has  insured  against  a  condemnation  for  contraband 
trade,  the  policy  is  good,  and  he  must  answer  for  any  lose  ana- 
ing  from  a  condemnation  for  that  cause,  whether  the  trade  be 
contraband  because  the  goods  are  munitions  of  war,  or  because 
they  are  destined  or  bound  to  a  port  known  to  be  Uookaded. 
Por  the  law  is  the  same,  because  the  reason  is  the  same.  And 
in  the  case  of  contraband  trade,  the  nuuster,  on  discoTering 
great  danger  in  pursuing  his  voyage,  as  by  learning  that  the 
port  is  blockaded,  may  (as  in  the  case  of  pirates  in  the  way) 
depart  iTom.  his  voyage,  seek  an  asylum  in  the  nearest  safe  port, 
or  even,  if  more  convenient,  return  to  his  original  port, 
and  wait  until  the  blockade  be  raised,  or  the  blockading  fleet 
be  dispersed,  and  then  may  continue  his  voyage,  without  being 
.chargeable  with  deviation.  But  if  the  master,  knowing  the 
inevitable  danger  of  capture  if  he  proceed  on  his  voyage,  should 
notwithstanding  continue  it,  and  expose  the  vessel  to  certain 
seizure,  this  will  be  a  loss  not  arising  from  the  perils  insured 
against,  but  from  a  criminal  breach  of  the  duty  he  owes  to  hie 
owners,  which  is  barratry:  Earle  v.  Bouxsrofi,  8  East,  126.  If, 
however,  on  learning  his  danger,  the  master  abandon  the  voyage 
Insured,  and  either  return  home  or  proceed  on  another  voyage, 
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Qua  will  be  a  de^tion^  by  which  the  aasorer  ia  discharged. 
These  positions  apj>ear  to  me  to  result  neoessarily  from  the 
estabhahed  principles  of  maritime  law  applicable  to  the  con- 
tnct  of  insurance. 

As  the  case  before  ns  is  of  much  importance,  we  have  endeaT- 
oied  to  ascertain  the  practice  in  Europe  is  similar  cfasea,  b^t 
without  much  sucej^,;  ^^leti^to,  c.'  S,^  dec.  ;$^  vtJ:  T,  210; 
notices  j>olicies  on  vojrages  illicit'  by  the  laws  of  the  countiy  to 
which  the  ship  is  destined;  and  unless  the  insurance  is  made 
with  a  full  knowledge  of  the  trade,  the  assurer  is  not  holden  for 
a  loss  arising  from  the  illicit  trade.   But  no  distinction  is  made, 
whether  the  trade  become  unlawful  before  or  after  the  com- 
mencement of  the  risk.    Yalin  also  notices  the  right  to  con- 
demn goods  contraband  of  war,  Ub.  8,  tit  9,  art.  11;  but  we  do 
not  find,  either  in  him  or  in  Emerigon,  any  principles  stated  as 
expressly  applying  to  the  insurance  by  a  neutral  on  goods  of 
this  deecription.    But  Emerigon,  c.  12,  sec.  81,  toI.  1, 642,  par- 
ticolarly  conraders  the  case  of  an  interdiction  of  commerce  with 
any  country  or  port,  by  the  sovereign  of  the  country  to  which 
the  ship  belongs,  whether  the  interdiction  is  a  consequence  of 
declaring  war,  or  arises  from  the  express  will  of  the  prince.    It 
the   interdiction  happen  *  before    the  commencement  of  the 
voyage,  the  charter  party  is  void;  but  if  after  the  commence- 
ment of  the  risk,  the  insurance  is  not  void,  for  the  assurer  shall 
he  entitled  to  his  premium.    If  the  interdiction  happen  while 
the  diip  is  on  her  passage,  and  she  is  obliged  to  return  home^ 
die  shall  be  entitled  to  her  outward  freight  from  the  shippers^ 
who  may  recover  it,  as  an  average,  from  the  assurers  on  the 
cargo;  and  the  assurers  on  the  ship  shall  be  answerable  for  the 
wages  and  provisions  of  the  seamen  home,  having  the  benefit  of 
the  freight  out. 

Our  law  in  this  respect  is  different;  for  the  ship  cannot  de- 
mand freight  but  on  delivering  the  goods,  or  by  virtue  of  some 
express  provisions  of  the  charter  party,  and  an  insurer  on  the 
ahip  is  not  answerable  for  the  wages  and  by  provisions  of  the 
•eamen,  except  when  they  are  a  general  average.  But  the 
Uoekade  of  a  port  by  an  enemy's  fleet  is  not  a  case  within  the 
ddinanioe  providing  in  cases  of  interdiction  of  commerce.  YaL 
lib.  8,  tit.  1,  art.  8.  GRiis  is  considered  as  a  temporary  inter- 
niption,  and  the  master  may  wait  until  the  port  be  openedp 
Without  prejudice  to  the  policy. 

In  the  English  books,  the  right  to  insure  illicit  trade  seema 
(0  be  well  settled:  Blanche  v.  lietcher,  1  Marsh.  64;  Doug. 
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238;  but  there  is  no  adjudged  caae  determimng  whether  insur- 
anoe  by  a  neutral  of  goods  contraband  of  war  is,  or  is  not,  pro- 
hibited. There  are  three  insurance  causes,  where  the  ships  were 
prevented  from  entering  their  destined  ports.  The  first  is  the 
case  of  HadJdnson  v.  Bobinson,  3  B.  &  P.  388.  The  action  was 
*Y  '\X>if\  p6liey:i|p(ML  a^c^gp  of  pilchards,  on  board  the  ship  Pascaro 
*  *  *vA  akd  fib£PL^a\in])  B^  i;o:Nap]e^;/i^nd  *  th^  policy  contained 
the  usual  memorandum,  includmg<'fiBhc  4^  the  outward  pas- 
sage, the  port  of  Naples  was,  by  the  goTemment  of  the  country, 
shut  against  all  English  vessels,  on  pain  of  confiscation.  The 
master,  having  information  of  this  fakst,  put  into  Port  Mahon 
for  further  intelligence.  There  the  report  being  confirmed,  be 
sold  the  fish  at  a  low  price;  and  on  information  received  by  the 
owners,  they  offered  to  abandon,  on  the  ground  that  the  Toyage 
was  wholly  lost.  But  it  was  adjudged  that,  although  the  loss 
of  the  voyage  insured  is  good  cause  of  abandonment,  if  it  arise 
from  the  perils  insured  against,  yet  in  that  case  the  voyage  was 
not  lost  by  one  of  those  perils,  because  the  detention  of  the 
cargo  at  a  neutral  port,  in  consequence  of  the  danger  of  enter- 
ing the  destined  port,  was  not  a  peril  insured  against. 

It  has  been  argued  that  this  decision  was  founded  on  the 
memorandum  relating  to  the  perishable  nature  of  the  cargo. 
But  we  cannot  be  of  that  opinion;  for  a  cargo  of  fish  may  as 
well  be  abandoned  by  a  loss  of  the  voyage,  as  a  cargo  of  any 
other  description  of  merchandise.  The  second  case  is  that  of 
Lubbock  V.  BoTwraft,  5  Esp.  60.  The  insurance  was  on  twenty 
bags  of  pepper  on  board  the  ship  Nelly,  at  and  from  London  to 
Messina.  The  ship  having  arrived  at  Minorca,  it  was  found 
that  Messina  was  in  the  hands  of,  or  blockaded  by,  the  French; 
in  consequence  of  which  the  plaintiff  offered  to  abandon  to  the 
defendant,  and  demanded  a  total  loss.  But  Lord  EUenborough 
was  of  opinion  that  the  abandonment  was  from  an  apprehension 
of  capture  by  the  enemy,  and  not  from  any  loss  within  the 
policy. 

The  last  is  the  case  of  B*arker  v.  Blakea,  9  East.  283.  In  this 
case,  it  was  determined  that  when  a  neutral  ship,  bound  from 
America  to  Havre,  was  taken  and  carried  into  England,  and 
was  there  detained  until  Havre  was  declared  to  be  in  a  state  of 
blockade,  by  which  the  further  prosecution  of  the  voyage  was 
prohibited,  such  detention,  so  prolonged,  was  a  total  loss  within 
the  policy.  From  the  two  first  of  these  cases,  it  appears  that 
when  the  port  of  destination,  after  the  commencement  of  the 
voyage,  became  hostile,  a  fear  to  enter  it,  because  of  the  danger 
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of  capture,  is  not  a  loss  of  the  Toyage  within  any  peril  insured 
against.  And  in  the  third  case,  the  declaring  of  Havre  to  be 
blockaded  is  not  considered  as  a  loss  of  the  voyage  insured, 
because  of  the  danger  of  attempting  to  enter  it;  but  a  detention, 
ooniiuaed  until  the  blockade  was  considered  as  a  loss  of  the 
voyage,  which  authorized  an  abandonment,  the  detention  being 
a  peril  insured  against. 

There  remains  for  consideration  one  other  point,  arising  out 
of  the  defense.  It  is  made  a  question,  whether  a  well-grounded 
fear  that  a  total  loss  will  ari^  from  one  of  the  perils  insured 
against,  if  the  voyage  be  pursued,  is  itself  a  peril  within  the 
policy,  which  will  authorize  the  assured  to  abandon  as  for  a 
total  loss.  The  question  is  stated  on  the  supposition  that  the 
peril  from  which  the  loss  is  feared,  is  insured  against  by  the 
policy.  And  on  the  best  consideration  we  can  give  this  ques- 
tion, we  are  satisfied  that  this  fear  of  loss,  thus  stated,  is  not  a 
peril  within  the  policy.  It  is  not  vrithin  the  terms  of  the 
policy,  on  any  reasonable  construction  that  can  be  given  to 
them.  To  admit  it  to  be  a  peril  insured  against  would  be 
productive  of  much  uncertainty,  would  open  a  door  to  frauds 
on  the  assurer,  and  would  be  repugnant  to  the  principles  recog- 
nized in  the  cases  of  Eadkinson  v.  Hobinson,  and  of  LvJbboch  v. 
Bawcrofi. 

We  will  now  consider  how  far  the  several  positions  we  have 
endeavored  to  establish  are  applicable  to  the  present  case. 
When  the  ship  sailed  for  Malaga,  that  port  had  been  declared  to 
be  in  a  state  of  blockade;  but  as  the  parties  had  then  no  knowl- 
edge of  this  fact,  we  consider  that  port  as  to  them  open.  On 
the  voyage,  the  master  received  correct  information  of  the 
blockade.  From  that  time,  if  he  afterwards  continued  his 
voyage  to  the  blockaded  port,  the  cargo  insured  became  contra* 
buid  of  war,  which  exposed  him,  on  that  account,  to  captiue 
and  condenmation.  A  loss  by  capture  and  condemnation  fox 
that  cause  vras  not  insured  against,  although  it  was  competent 
for  the  assurers  to  have  taken  that  risk  on  themselves.  But 
the  policy  vras  not  discharged.  And  if  the  master  had  con- 
tinued his  voyage,  the  assurers  would  have  remained  answerable 
for  such  risks  as  they  had  insured  against,  but  for  no  others. 

If  the  defendants  had  insured  against  capture  for  having  on 
board  goods  contraband  of  war,  and  the  master  had  proceeded 
on  his  voyage,  and  had  been  captured  for  that  cause,  they  would 
bave  been  liable.  Or  the  master,  to  avoid  manifest  danger  of 
oaptore,  might  in  this  case  have  gone  to  some  safe  port,  or  eveo 
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have  retarnedy  if  more  convenieat,  to  his  origixial  port,  to  wait 
until  the  danger  was  removed,  and  he  xnight  afterwards  hav^ 
pursued  his  voyage  without  prejudice  to  his  insurance.  Bnt  if, 
instead  of  avoiding  the  danger  that  was  manifest,  the  master 
had  voluntarily  thrown  himself  in  the  way  of  the  blodauling' 
fleet,  and  had  been  thereby  captured,  the  loss  would  have  been 
by  his  barratry. 

In  the  case  before  us,  the  master,  through  fear  of  capture, 
discontinued  his  voyage,  and  returned  home.  But  the  fear  of 
a  capture  when  the  capture  is  insA^ed  against,  cannot  amouni 
to  a  total  loss  for  which  the  owner  may  lawfully  abandon,  and 
a  fortiori  of  such  a  capture  as  is  not  insured  against.  The  con* 
elusion  ia,  that  although  a  just  fear  of  capture  occasioned  the 
loss  of  the  voyage  insured,  yet  that  loss  did  not  arise  from  any 
of  the  perils  insured  against  by  the  defendants,  and  the  plaint* 
iffs  cannot  recover  a  total  loss. 

When  the  master  discontinued  his  voyage,  by  which  is  under* 
stood  an  abandonment  of  it,  with  an  intention  in  him  no  further 
to  pursue  it,  and  sailed  for  his  original  port,  from  that  time  the 
policy  was  discharged.  For  all  sea  damage  happening  before, 
the  plaintiffs  can  recover  if  it  exceed  seven  per  cent.  The 
losses  happening  after  the  voyage  insured  v^s  diBcontinued» 
and  on  the  voyage  home,  are  not  to  be  borne  by  the  defendants 
because  such  losses  did  not  happen  in  the  voyage  they  had  in- 
sured. Although  losses  insured  against  which  happen  after  a 
departure  from  the  usual  course  of  the  voyage  described  in  the 
policy  for  good  cause,  may  be  a  charge  upon  the  assurer,  yet 
when  that  voyage  is  once  determined,  we  can  substitute  no  new 
voyage  in  the  place  of  it,  and  hold  the  assurer  answerable  for 
any  loss  that  may  happen  in  the  course  of  it.  For  this  reason^ 
it  is  not  thought  necessary  to  remark  on  the  subsequent  cap- 
ture, rescue  and  embargo,  which  are  stated  in  the  case. 

Pursuant  to  the  agreement  of  the  parties,  the  verdict  must 
be  set  aside,  and  a  new  trial  granted.  And  if  the  jury  on  the 
new  trial  shall  assess  the  sea  damage  hapi>ening  before  the 
iiscontinuanoe  of  the  voyage  at  more  than  seven  per  oeiit.» 
ihen  a  verdict  is  to  be  found  for  such  damagea;  otherwise,  a 
rexdiet  is  to  be  taken  for  the  defendants. 
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Maneelt  V.  McGee. 

[6MAH.ltf.] 

PttBiniFTXOV  OF  Payment. — ^If  a  negotiable  note  be  giTen  for  a  nmple 
ecmtraei  debt,  tbe  law  will  preBome  it  to  be  given  in  payment  of  such 
debt»  but  tbia  presumption  may  be  controlled  by  the  agreement  of  the 
parties 

Ahbummut  for  work  and  labor  performed.  McConyille,  one 
of  the  defendants,  soffered  a  default,  tbe  remainder  pleaded  the 
genend  issue.  It  appeared  that  McConyille,  who  was  the  re- 
caxrer  and  paymaster  of  his  co-defendants,  gave  his  negotiable 
promisBOiy  note  to  plaintiff,  for  services  rendered  up  to  the 
date  thereof;  that  for  further  labor  performed,  McOonville  gave 
plaintiff  a  certificate  for  the  amount  due  him  from  the  defend- 
ants, which  sum  included  the  amount  of  the  note,  and  that 
neither  of  the  defendants  was  privy  to  the  making  of  the  note 
or  giving  the  certificate.  Subsequently,  when  defendants  were 
prepaxing  an  account  of  the  bills  against  them,  the  plaintiff's 
faOl  was  included,  and  it  was  then  understood  by  the  defendants 
that  each  one  of  them  was  liable  for  his  proportion. 

Upon  these  facts  a  verdict  was  taken  for  the  plaintiff,  by 
consent,  the  question  whether  the  note  was  a  payment  of  the 
precedent  debt,  being  reserved  for  the  opinion  of  the  court. 

Paine^  for  the  defendants,  urged  that  it  was  such  payment, 
because  the  plaintiff  so  considered  it,  and  yet,  if  he  did  not  so 
consider  it,  his  negligence  in  not  collecting  it  from  the  maker, 
would  cause  it  to  be  so  applied:  Clark  v.  Toung,  1  Oranch. 
181;  Louviere  t.  Laubray,  10  Mod.  36;  Ohamberfyn  t.  Ddarive, 
2W]ls.853. 

WkUman,  contra,  contended  that  the  note  was  hut  prima  facie 
evidence  of  payment;  the  presumption  of  payment  is  to  be  con- 
trolled by  the  understanding  of  the  parties  and  the  facts  in  the 


By  Court,  Pabsohs,  0.  J.  At  common  law,  a  promissory  note 
given  by  a  debtor  to  pay  to  his  creditor  a  subsisting  debt, 
is  no  discharge  of  the  debt;  but  the  creditor  may  either  have 
bis  remedy  on  the  note,  or  may  recover  the  debt.  But  in  this 
state  this  rule  is  confined  to  notes  not  negotiable.  And  it  has 
loDg  been  settled,  that  when  a  debtor  shall  give  to  his  creditor 
Us  negotiable  note  for  a  debt  due  on  simple  contract,  the 
legal  presomption  is,  that  the  note  was  received  in  payment: 
That^ier  t.  Dinanore,  arUe,  61.     And  this  presumption  aziset 
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from  the  consideration  that  the  creditor  may  indorse  the  note; 
and  if  he  could  compel  payment  of  the  original  debt,  the 
debtor  might  afterward  be  obliged  to  pay  the  note  to  the  in- 
dorsee, and  thus  be  twice  charged,  without  any  remedy  at  law. 
And  there  is  no  inconyenience  to  the  creditor;  for  if  he  hold 
the  note,  he  may  sue  the  debtor  upon  it  and  recover  his  debt. 

But  this  presumption,  like  all  others,  may  be  controlled  by 
the  agreement  of  the  parties.  And  in  this  case,  if  it  appears 
that  McConyille's  note  was  not  understood  by  the  parties  as 
received  in  payment,  or  if  this  be  not  within  the  reason  of  the 
exception  to  the  general  rule,  the  verdict  ought  to  stand.  Now 
the  note  did  not  oblige  any  but  the  maker.  He  was  authorized 
by  the  defendants  to  pay  for  them,  but  not  to  bind  them  by 
his  promissory  notes.  McConviUe  and  the  plaintiff  made  a 
further  settlement,  in  which  the  labor,  for  which  the  note  was 
given,  was  made  an  t^em,  and  considered  by  the  parties  as  still 
unpaid  for.  And  all  the  defendants  afterwards  considered 
themselves  as  holden  to  pay  for  this  labor.  It  is  said  that  at 
this  time  they  had  no  knowledge  of  McConville's  note.  Bat 
if  they  had  they  were  not  obliged  to  pay  it,  or  to  pay  McCon- 
viUe the  amount  of  it,  for  he,  being  one  of  the  defendants,  was 
present,  and  made  no  claim  for  his  note,  or  as  having  paid 
any  thing  on  their  account  to  the  plaintiff;  and  by  his  certifi- 
cate, he  admitted  that  the  labor  was  not  paid  for. 

From  these  facts  it  is  manifest  that  the  reason  of  the  pre- 
sumption, that  the  note  was  taken  as  absolute  payment^  does 
not  exist;  because  in  no  event  were  the  defendants  obliged  to 
pay  twice  the  amount  of  the  plaintiff's  demand.  And  McCon- 
ville,  who  made  the  note,  confesses  this  action  by  his  default. 
The  presumption  that  his  note  was  a  payment,  is  also  con- 
trolled by  his  certificate  that  the  labor  for  which  his  note 
given  remained  unpaid  for. 

Let  judgment  be  entered  on  the  verdiot. 

See  note  to  Thaek&r  v.  DJMmore,  onli^  6L 
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Paksons  v.  Winslow. 

[011am.  160.] 

DiviBB  nf  RssTRAimr  of  Mabbiage.— A  testator  deTiaed  an  annnity  to 
bifl  wife  "during  her  widowhood  and  life.*'  This  was  held  to  cease 
upon  her  marriage,  by  the  testator's  intention;  bnt  that  snch  intention 
being  ta  Urrorem  in  restraint  of  marriage,  and  against  the  policy  of 
the  law,  it  had  no  effect,  and  the  wife  was  entitled  to  the  annuity  dur- 
ing her  life,  notwithstanding  she  married  again,  as  the  annuity  was  not 
expressly  devised  over,  except  to  the  residuary  legatee,  who  was  the 
heir  at  law. 

Assumpsit.  The  case  turned  upon  the  construction  of  a 
clause  iu  a  will  whereby  the  testator  bequeathed  an  annuity  to 
his  wife  ''during  her  widowhood  and  life."  The  facts  appear 
from  the  opinion. 

Dexier  and  PrescoU,  on  behalf  of  the  testator's  widow,  who 
had  since  married  the  plaintiff,  cited:  Lang  y.  Dennis,  4  Burr. 
a052;  Dae  t.  Freeman,  1  T.  B.  389;  Wheeler  v.  Bingham,  1  Wils. 
135;  Paget  t.  Eeywaod,  1  Atk.  378;  Hervey  v.  Aston,  Cas.  t. 
Taib.  212;  Heming  v.  Walgrave,  1  Oh.  Ca.  58;  1  Fonb.  260, 
vinofis. 

Whitman,  canira,  on  behalf  of  the  executor,  cited  Oilb.  on 
Dev.  76;  FrescaU  v.  Tarhell,  1  Mass.  208;  Bac.  Ab.  Wills,  P.; 
Luxford  V.  Cheehe,  3  Lev.  125. 

By  Court,  Sedowigk,  J.  The  first  question  that  presents 
itself  is,  TVbat  was  the  intention  of  the  testator  as  to  the  an- 
nuity which  he  gave  by  his  will  to  his  wife  ?  Was  it  to  con- 
tinue for  her  life  ?  or,  if  she  should  many,  only  during  her 
widowhood  V  If  that  intention  can  be  discovered,  it  must  be 
earned  into  effect,  if  it  can  be  done  consistently  with  the  rules 
of  law. 

In  investigating  the  meaning  of  the  testator,  every  part  of 
the  will,  in  relation  to  the  subject  of  inquiry,  miust  be  taken 
into  consideration.  The  bequest  is  made  in  the  following 
words:  "  Likewise  I  give  and  bequeath  to  G^eral  John  Wins- 
low, of  said  Boston,  Esq.,  thirty  thousand  dollars,  in  trust, 
nevertheless,  to  the  sole  use,  benefit,  and  behoof  of  my  said 
wife,  during  her  widowhood  and  life;  and  if  the  said  John 
Winalow  shall  die,  living  the  said  Mary,  it  is  my  will  that  the 
imst  aforesaid  shall  pass  to  and  vest  in  Jeremiah  Belknap,  of 
•aid  Boston,  if  then  living,  his  executors  and  administrators; 
bat  in  case  the  said  Jeremiah  die,  living  the  said  John  Winslow, 
then  that  the  said  trust  be  in  him,  the  said  John  Winslow, 
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executors  and  administrators."  It  then  dedares  that  the 
principal  sum  shall  be  so  invested  as,  in  the  opinion  of  the 
trustees,  to  promise  the  greatest  benefit  and  advantage  to  her 
for  whose  use  the  trust  is  created;  and  it  then  directs  the  pro- 
ceeds of  the  fund  to  be  paid  to  her. 

The  words  of  a  testator,  favorable  to  the  daims  of  a  legatee^ 
are  to  be  liberally  and  beneficially  construed,  and  the  bounty 
ought  to  be  extended  as  far,  at  least,  as  the  express  words  of 
the  bequest  necessarily  carry  it;  and  it  is  an  additional  consid- 
eration for  such  a  construction  in  this  case,  that  the  bequest 
was  in  favor  of  a  wife,  who  enjoyed  the  affection  and  confidence 
of  the  testator.  When,  then,  the  bequest  is  declared  to  be  for 
her  benefit  during  her  widowhood  and  life,  was  there  nothing 
more,  however  difiSicult  it  might  be  to  conjecture  a  reason  for 
mentioning  her  widowhood  at  all,  it  might  be  reasonable  to 
believe  that  it  was  the  intention  that  it  should  continue  to  the 
utmost  extent  to  which  the  testator  had  declared  that  it  should, 
during  her  natural  life.  This  construction  might  also  derive 
strength  from  a  consideration  of  the  provision  whioh  is  made 
for  a  successor  to  General  Winslow,  in  the  trust,  if  he  should 
die  during  the  life  of  the  wife;  and  further  support  might, 
perhaps,  be  given  to  such  a  construction,  from  the  direction  in 
an  af  terpart  of  the  will,  to  the  guardian  of  the  testator's  son, 
to  pay  particular  attention  to  all  the  real  estate  devised  to  him, 
and  which  might,  by  the  death  of  his  mother,  come  into  his 
possession.  For  although  the  dower  of  his  mother  would,  by 
her  death,  come  into  his  possession,  yet  as  the  capital  of  the 
bequest  under  consideration  might  be  vested  in  real  estate, 
that  also  might  be  in  the  mind  of  the  testator,  and  it  might  be 
contemplated  by  him  as  not  coming  into  his  possession  until 
after  her  death;  and  thence  it  might  be  inferred  that  it  was 
intended  to  be  appropriated  to  her  use  during  her  life.  But 
taking  the  whole  will  together,  I  do  think  that  it  was  the 
manifest  intention  of  the  testator  that  the  annuiiy  should  cease 
with  the  widowhood  of  Mrs.  Gray. 

In  the  first  place,  it  is  a  rule  of  construction  that  if  it  can  bo 
done,  all  the  words  of  an  instrument  shall  be  supposed  to  have 
a  meaning,  and  that  none  were  used  insignificantly.  Now,  if 
the  intention  of  the  testator  was  that  the  annuity  should,  at  all 
events,  continue  during  life,  everything  that  is  said  relatiye  to 
the  widowhood  of  the  annuitant  is  without  any  meaning.  It 
would  then,  from  this  just  rule  of  construction,  seem  probable, 
by  the  expressions  first  used,  designating  the  continuance  of 
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the  aniniity,  that  the  intention  was  to  make  a  proTision  to  con- 
tinue doling  widowhood,  whether  it  should  tenninate  by  maiv 
riage  or  bj  death.  It  was  to  be  for  her  benefit  during  her 
widowhood  and  life.  But  when,  proceeding  further  on,  wo 
obeerre  that  she  was  to  receive  that  bounty  through  the  medium 
of  a  trust,  and  that  the  bounty  and  trust  are  to  be  commensu* 
iftte  in  duration  (which  is  certainly  the  case),  if  by  the  words  in 
wbich  the  annuity  is  given  there  is  doubt  whether  it  was 
intended  that  the  annuity  should  continue  at  all  events  during 
life,  or  should  cease,  in  the  event  of  the  annuitant's  marriage, 
with  her  widowhood;  and  if  it  is  certain  that  by  the  words 
deseriptive  of  the  duration  of  the  trust  the  trust  is  expressly 
to  eease  with  the  widowhood,  what  before  was  doubtful  will  be 
readered  evident — ^that  the  annuity  was  also  to  cease  with  the 
widowhood. 

The  intention  of  the  testator  as  to  the  duration  of  the  trust, 
is  expressed  in  these  words:  '*The  trust  hereby  raised  and 
created,  to  cease  with  the  widowhood  of  the  said  Maxy,  and  to 
expire  at  her  death.''  Wheu,  then,  the  annuity  is  dependent  on 
the  trust,  and  the  former  cannot  continue  any  longer  than  the 
latter,  and  when  the  testator  has  expressly  declared  his  inten- 
tion that  the  tmst  shall  "  cease  with  the  widowhood  of  the  said 
Uaiy,"  it  follows,  to  my  mind,  as  an  irresistible  consequence, 
that  with  hear  widowhood  the  annuity  also  should  expire. 

It  is  said  that  by  the  word  then,  used  in  the  paragraph  un- 
mediately  snoceeding  that  which  has  been  last  mentioned,  it  is 
i^pazent  that  the  annuity  was  in  any  event  to  continue  during 
the  life  of  Ifn.  Parsons.  The  words  alluded  to  are:  ''  And  the 
aud  thirfy  thousand  dollars,  in  whatever  form  it  may  then  be, 
whether  in  cash,  stocks,  real  estate,  or  all  three  of  them,  I  do 
hereby  give  and  bequeath  to  my  son  herein  named."  It  is  said 
that  the  word  then  refers  only  to  the  last  event  above  men« 
tkned;  that  is,  the  decease  of  the  annuitant,  and  shows  that, 
although  the  testator  had  said  that  the  trust  was  to  cease  with 
her  widowhood,  and  expire  at  her  death,  it  truly  meant  that  it 
dioQld  continae  during  life. 

I  know  no  rule  that  will  justify  or  authorize  the  oonstruotion 
contended  for;  but  I  think  that  the  word  then  must  be  under- 
stood to  refer  to  whichever  event  should  first  happen.  If  one 
promises  another  that  if  he  will  pay  him  one  hundred  dollars, 
or  deliver  him  one  hundred  bushels  of  wheat,  he  will  then 
deliver  to  him  his  horse,  the  word  then  refers  to  either  part  of 
the  alternative.    It  seems  to  me,  from  other  parts  of  the  will. 
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that  the  testator  had  constantly  in  his  mind  a  distinction  be- 
tween the  widowhood  and  the  life  of  his  wife;  and  that  he  well 
knew  how  to  express,  in  proper  language,  an  estate  for  life, 
when  such  was  his  intention.     He  gives  an  estate  to  Anthony 
Gray,  ''  during  his  natural  life;"  and  another  to  Bethiah  Paine, 
"for  and  dtiring  the  term  of  her  natural  life."    And  not  only 
in  the  distribution  of  his  bounty  among  others,  but  where  it 
was  intended  for  the  life  of  his  wife,  it  is  so  expressed.    The 
first  devise  in  the  will  is  in  these  words:  "  I  give,  and  bequeath, 
and  devise,  to  my  beloved  wife  Maiy,  one  third  part  of  all  my 
real  estate,  for  and  during  her  natural  life,  she  keeping  and 
maintaining  the  same  in  good  repair."    Thus,  when  it  is  so 
intended,  a  life  estate  is  created  by  clear  and  unambiguous 
language;  but  when  a  different  intention  is  entertained,  differ- 
ent language  is  employed;  and  the  use  of  language  so  different 
is,  to  my  mind,  pretty  strong  evidence  of  a  different  intention. 
The  next  provision  in  the  will  to  that  last  recited  is  in  these 
words:  "I  also  give  and  bequeath  to  my  said  wife  all  the 
household  furniture  which  I  may  own  at  my  decease,  saving 
and  excepting  that  part  which  is  made  up  of  plate;  it  being  my 
desire  that  that  should  continue  in  the  family,  I  give  and  be* 
queath  to  my  said  wife  the  use  of  the  said  plate  during  vddow- 
hood  and  life."    The  manifest  intention  here  was,  that  the 
legatee  should  have  the  plate  during  life,  if  she  did  not  many, 
but  that,  if  she  should  marry,  the  plate  should  not  be  carried 
out  of  the  family.    In  other  words,  it  was  a  gift  for  life,  if  she 
did  not  many,  and  during  widowhood,  if  she  did;  and  this  in* 
tention  is  expressed,  in  substance,  in  the  same  manner  as  the 
bequest  under  consideration.    And  why  s&ould  not  the  same 
construction  be  given  to  the  latter  as  is  manifestly  proper  for 
the  former? 

That  the  event  of  his  vrif e's  future  marriage  was  all  along  in 
the  mind  of  the  testator  is  further  apparent  from  another  part 
of  the  will,  by  which  it  is  provided  that  she  should  haye  his 
dwelling-house,  free  of  rent,  during  the  minority  of  his  son,  if 
she  should  so  long  remain  unmarried.  It  was  said  in  the  argu- 
ment that  upon  this  construction  the  word  life  is  used  without 
any  meaning.  But  that  is  not  true,  although  it  is  true  that  it 
expresses  only  what  would  otherwise  be  implied.  And  it  will 
be  sufiScient  to  notice,  in  aiiswer  to  this  observation,  that  there 
is  nothing  more  common,  both  in  speaking  and  in  writing,  than 
to  express  what  the  mind  clearly  perceives  to  be  implied.  She 
would,  by  the  gift  during  widowhood,  if  she  did  not  many. 
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enjoj  duiiiig  life;  and  this  being  the  intention,  it  was  natural 
to  express  it.  On  the  whole,  I  think  it  impossible  not  to  con- 
clude that  it  was  the  intention  of  the  testator  that  this  provis- 
ion for  his  wife  should  cease  with  her  widowhood. 

There  is  another  question — ^whether  this  intention,  under  this 
will,  can  be  carried  into  effect  consistently  with  the  rules  of 
law.  The  real  intention  of  the  bequest  was  for  the  life  of  the 
wife  on  condition  of  being  void  in  the  event  of  her  manying. 
Had  this  been  a  condition  precedent,  it  would  have  defeated 
the  gift:  Lang  v.  Dennis ,  4  Burr.  2055. 

But  when  the  condition  is  subsequent,  as  this  is,  and  the 
legacy  is  not  given  over,  it  is  considered  merely  in  terrorem  and 
the  condition  is  yoid,  because  it  puts  a  restraint  upon  matri- 
mony, which  ought  not  to  be  discouraged:  4  Burr.  2052;  Com. 
Bep.  726;  2  Yes.  293;  Ca.  Ch.  22;  1  Ch.  Bep.  121;  Skin.  286. 
But  if  the  legacy  be  given  over,  the  limitation  may  take  effect. 
The  only  question,  then,  which  remains  to  be  considered,  is 
whether  this  legacy  is  given  over  in  such  manner  as  to  give 
efficacy  to  the  intention  that  it  should  cease  with  the  marriage 
of  the  wife.     Immediately  after  the  words  in  the  will  express- 
ive of  the  duration  of  the  annuity,  it  goes  on  in  these  words: 
"  And  the  said  thirty  thousand  dollars,  in  whatever  form  it  may 
then  be,  whether  in  cash,  stocks,  or  real  estate,  or  all  three  of 
them,  I  do  hereby  give  to  my  son  herein  named."    Is  this  such 
a  giving  over  of  the  legacy  as  will  give  effect  to  the  expressions 
in  the  wUl  limiting  its  duration  ?    It  is  a  rule  of  law  that  to 
give  a  thing  to  the  person  to  whom  the  law  gives  it,  and  in  the 
same  manner,  is  as  if  it  had  not  been  given;  so  that  a  devise  or 
bequest  to  a  person  to  whom  the  law  would  give  the  same  thing 
in  the  same  manner  is  utterly  void:  Styles,  148;  Bac.  Abr.,  tit. 
Wills,  F.    Now,  as  the  son  here  mentioned  is  the  sole  heir  as 
to  the  real  estate,  and  the  sole  representative  as  to  the  personal 
estate  of  the  testator,  the  giving  over  to  him  made  no  altera^ 
tion  in  the  disposition  of  the  estate  from  what  the  law  would 
have  done,  and  consequently  does  not  bring  the  case  within  the 
role  by  which  efiBcacy  is  to  be  given  to  the  expressions  in  the 
will,  limiting  the  duration  of  the  legacy  in  the  event  of  mar- 
riage.   But  this  opinion  goes  upon  the  hypothesis  that  the  son 
would  take  by  the  wiU  the  estate  in  the  same  manner  tUat  he 
would  have  taken  it  by  law.    Now  the  testator  contemplated 
that  the  capital  sum  might,  at  the  time  when  he  intended  it 
dunild  cease  to  be  a  provision  for  his  wife,  be  invested,  or  a 
part  of  it,  at  least,  in  real  estate,  and  there  are  no  words  by 
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which  an  estate  of  inheritance  is  giyen;  and  in  evezy  other  part 
of  the  will  where  a  fee,  or  a  less  estate  is  intended^  it  is  ex- 
pressed. If  it  was  intended  that  the  son  should  take  only  an 
estate  for  life  in  such  real  estate  as  might  be  purchased  in  fee 
with  the  thirty  thousand  dollars,  or  part  of  it,  then  it  was  meant 
to  make  a  disposition  different  from  what  the  law  would  have 
done,  and  of  consequence  the  rule  above  mentioned,  whereby 
legacies  and  devises  are  made  to  terminate  in  the  event  of 
marriage,  will  apply. 

But  I  am  satisfied  that  it  was  the  intention  of  the  testator  to 
give  the  whole  f  and,  in  whatever  it  might  be  invested,  and  as 
it  should  happen  to  be  invested,  to  the  son;  and,  if  so,  the 
declared  intention  of  passing  it  over  is  wholly  inoperative  and 
void.  It  is  like  that  devise  in  the  will,  by  which  the  testator 
gives  aU  his  real  estate  to  his  son,  his  heirs  and  assigns  forever. 

1  think  he  intends  to  give  the  whole  fund,  however  it  might  be 
invested;  because  he  shows  a  manifest  intention  to  dispose  of 
all  his  estate;  and  there  is  no  supposable  motive  why  he  shcNild 
leave  a  remainder  in  this  undisposed  of. 

There  is  another  clause  in  the  will,  in  which  the  testator 
declares  his  intention  in  these  words:  ''And  in  case  my  said 
son  should  die  before  he  attains  the  age  of  twenfy-one  years, 
and  without  issue,  male  or  female,  then  I  give,  devise,  and 
bequeath  to  Jane  Paine  and  her  heirs  forever,  all  the  estate, 
real,  personal,  and  mixed,  hereby  given,  devised,  and  be- 
queathed to  my  said  son." 

It  only  remains  to  be  determined  whether  this  is  such  a  giv^ 
ing  over  as  will  by  law  give  effect  to  the  limitation  under  oon* 
sideration.  And  I  think  it  is  not.  It  is  an  established  role, 
that  a  bequest  over,  to  give  effect  to  such  a  limitation,  most  be 
an  express  bequest  of  the  particular  legacy,  and  that  a  bare 
gift  of  the  residuum  will  not  be  sufficient:  Wheeler  v.  J^tti^ 
ham^  1  Wils.  188.  This  has  frequently  been  decided;  bat  I 
will  mention  only  two  cases.    In  the  case  of  OarraU  v.  PreUiy^ 

2  Yes.  293,  Pretty,  by  his  will,  gave  three  thousand  pounds 
to  his  daughter,  Uie  plaintiff's  wife,  at  twenty-one  years,  or 
marriage;  provided,  if  she  married  without  the  consent  of  his 
friend,  Mr.  S.,  her  legacy  was  to  cease,  and  she  to  have  five 
hunctred  pounds  only,  and  made  his  son,  the  defendant,  ex- 
ecutor and  residuary  legatee.  The  daughter  married,  yet  the 
whole  three  thousand  pounds  were  decreed,  because  it  was  not 
expressly  devised  over,  but  fell  into  the  surplus.    And  there 
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iras  the  same  determination  in  the  case  of  Wheeler  y.  Bingham, 
mtpra^  and  for  the  same  reason. 

In  the  case  at  bar,  the  legacy,  first  given  to  the  wife,  was  not 
specificallj  and  expressly  bequeathed  oyer  to  Jane  Paine,  but 
iras  bequeathed  over  in  the  same  devise  and  bequest,  and  by 
the  same  words,  as  the  other  property,  real,  personal,  and 
mixed,  which  before  had  been  devised  and  bequeathed  to  the 
son.  This  reasoning  may  perhaps  be  deemed  merely  artificial; 
but  it  is  founded  in  authority,  and  is  the  known  law;  and  I  am 
not  sorry  that  the  rule  has  been  established,  because  it  is  a  lib- 
eral check  upon  dispositions,  where  they  exist,  to  make  testa- 
mentary provisions  in  restraint  of  matrimony 

There  is  another  well-established  principle,  by  which  the 
bequest  over  to  Jane  Paine  is  prevented  from  giving  efficacy  to 
the  limitation  under  consideration.  The  principle  is,  that  the 
bequest  over,  to  give  it  the  effect  now  under  consideration, 
most  be  immediate,  so  as  to  take  effect  at  the  time  of  the  mar- 
riage. The  estate,  by  this  will,  is  to  go  to  Jane  Paine  only  in 
the  event  of  the  death  of  the  son  before  twenty-one  years  of 
age,  without  issue  and  unmarried.  The  bequest  to  her,  there- 
fore, is  not  immediate.  In  the  case  of  Doe  v.  Freeman,  1  T. 
B.  389,  this  principle  is  recognized  and  established.  In  that 
case,  William  Warraker  devised  the  premises  to  his  wife  for  life; 
bat  in  case  she  married  a  second  husband,  then  he  gave  them 
over  to  his  nephew,  John  Sorry,  when  he  should  attain  his  full 
age  of  twenty-three  years,  on  condition  of  paying  certain  lega- 
cies, within  a  limited  time  after  he  should  have  got  the  posses- 
siou.  It  will  be  perceived  how  much  this  case  resembles  the 
one  before  the  court.  In  the  case  cited,  after  stating  the  set- 
tled principle  that  limitations  in  restraint  of  marriage  are  not 
to  be  favored,  it  is  said  by  the  court  that  **  wherever  an  estate 
is  given  to  a  widow  for  life,  provided  she  shall  not  marry,  un- 
lesa  there  be  a  devise  over  immediately,  it  is  merely  in  terroremJ' 
The  bequest  over  to  Jane  Paine  cannot,  then,  operate  to  give 
efficacy  to  the  intended  limitation,  as  well  because  it  is  not  im- 
x&ediate,  as  because  it  is  not  an  express  bequest  of  the  particu- 
^l%acy. 

As  aa  onginal  question,  perhaps  it  would  have  been  more 
oonaonant  with  reason  to  have  determined,  in  the  first  instance, 
tbat  no  bequest  over  should  be  sufficient  to  divest  a  widow  of 
property  given  to  her  for  life,  on  condition  of  her  not  marry- 
ttg.  But  it  is  not  necesaaiy,  for  the  decision  of  the  case  before 
Vi  to  examine  that  principle,  nor  whether  it  is  law  here.    It  is 
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sufficient  now  to  determine  that  it  is  not  applicable  to  this  be- 
qaest. 

The  principles  established  upon  this  subject  bj  the  English 
authorities,  to  which  our  opinion  in  this  case  conforms,  are 
plain  and  intelligible.  It  is  a  general  rule,  that  a  condition  an- 
nexed to  a  deyise  or  bequest  for  life,  whereby  it  is  to  be  diyested 
by  the  marriage  of  the  devisee  or  legatee,  is  to  be  considered 
as  intended  merely  in  ierrorem,  and  it  is  therefore  Toid.  Ta 
this  rule  there  is  an  exception  that  such  condition  shall  be 
effectual,  if  the  subject  of  the  devise  or  bequest  be  given  over, 
so  as  to  create  an  interest  in  another  person.  And,  again,  this 
exception  is  restrained  and  limited.  To  give  it  effect,  the  giv- 
ing over  to  a  third  person  must  be  an  express  giving  over  of  the 
particular  devise  or  legacy,  unincorporated  with  any  other  sub- 
ject; and  it  must  also  be  immediate,  to  take  effect  at  the  time 
of  the  marriage.  Neither  of  these  circumstances  attends  the 
bequest  under  consideration.  It  is  not  an  express  bequest  of 
the  particular  legacy,  nor  was  it  to  have  an  immediate  effect 

The  chief  justice,  being  related  by  affinity  to  one  of  th» 
parties,  did  not  sit  in  the  cause. 

Judgment  for  the  plaintiffs. 


In  2  Redfield  on  Wills,  295,  it  is  thus  atated:  "  Gonditionis  annexed  to 
devises  both  of  real  and  personal  estate,  that  they  shall  become  inoperative 
in  the  event  of  the  marriage  of  the  devisee,  have  been  generally  recognized 
as  valid  both  in  England  and  America.  It  has  been,  in  some  American 
cases,  maintained  that  snch  conditions  do  not  apply  to  real  estate,  and 
sometimes,  even,  that  conditions  in  restraint  of  marriage,  generally,  are 
valid  at  common  law.  But  no  such  principle  is  fairly  maintainable,  lliere 
seems  no  impropriety,  however,  in  allowing  the  operation  of  conditions  in 
restraint  of  the  marriage  of  widows,  in  favor  of  such  persons  as  may  have  a 
reasonable  interest,  either  pecuniary  or  moral,  in  the  question  of  their 
marriage.  It  has  accordingly  been  considered  that  such  conditions  or  lim- 
itations, in  regard  to  the  continuance  of  an  estate,  whether  in  real  or  per- 
sonal property,  were  entirely  valid.  And  the  American  cases  recognize 
the  same  right  to  annex  conditions  to  a  gift  in  restraint  of  the  marriage  d 
the  donee,  although  not  a  widow,  provided  such  conditiona  be  not  unreason- 
able,  as  in  the  case  of  an  infant,  unless  with  the  consent  of  her  gnardiaiis. 
But  a  condition  subsequent,  attached  to  a  bequest  of  personalty,  in 
restraint  of  marriage,  even  in  the  case  of  a  widow,  where  no  limitation 
over  is  provided  for,  has  been  held  void  as  being  merely  in  ierrcrem  (citing 
principal  case).  So,  also,  conditions  in  general  restraint  of  marriage, 
whether  of  males  or  females,  and  whether  before  marriage  or  not,  are  held 
inoperative  as  against  sound  policy.  We  consider  that  there  is  no  weU- 
recognized  difference,  which  may  be  said  to  rest  upon  principle,  between 
the  case  of  a  widow  and  others  in  this  respect  It  depends  wholly  upon  the 
inquiry  whether  the  condition  is  reasonable  in  itself,  under  the  partioalar 
eircomstanoes.    There  is  in  the  American  cases  the  same  recognifed  difiiBr- 
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eooe  already  adverted  to,  between  real  and  personal  estate,  as  to  the  opera- 
tion of  a  gift  upon  condition  precedent,  which  is  illegal  In  the  former 
CMC,  the  estate  will  not  Test  until  the  condition  be  performed,  notwith- 
wtinding  it  being  against  law,  but  in  the  latter  case,  the  condition  being 
Tdd,  the  estate  takes  effect  the  same  as  if  it  had  been  absolute." 

In  Dumey  t.  Scheffler,  24  Mo.  170,  the  validity  of  a  bequest  to  a  widow  of 
real  or  personal  property  on  such  a  condition  was  maintained.  In  Common" 
weoftiT.  Summer,  10  Pa.  St.  350,  the  same  doctrine  was  upheld,  Gibson,  C. 
J.,  observing:  "  It  would  be  extremely  difficult  to  say  why  a  husband 
ihonld  not  be  at  liberty  to  leave  a  homestead  to  his  wife  without  being 
compelled  to  let  her  share  it  with  a  successor  to  his  bed,  to  use  it  as  a  nest 
to  bat<^  a  brood  of  strangers  to  his  blood."  Similar  decisions  were  made 
inSouMtt  ▼.  RobmMn,  10  Watts,  348;  MeCtdUntglC*  appeal,  12  Pa.  St  197; 
iToteetT.  FiM,  12  lU.  424;  ColUary.  Slaughter,  20  AltL  263. 


Pabsons  v.  Massachusetts  Ins.  Go. 

[«  ICam.  197.] 

LlAKUTT  OF  Insuueb. — Merchandise  was  insured  on  board  a  ship  to 
India  and  return,  with  a  view  of  disposing  of  the  outward,  and  pro- 
coring  a  return  caigo.  In  India,  during  the  voyage  insured,  a  part  of 
the  merchandise  was  sent  on  shore,  and  afterwards,  being  in  the  ship's 
boat  for  the  purpose  of  being  reshipped,  it  was  forcibly  seized  and 
detained,  either  by  the  orders  of  a  sovereign  prince  or  by  assailing 
thieves.     The  insurers  were  held  liable. 

AcnoH  on  a  policy  of  insurance.  The  facts  api>ear  from  the 
opinion. 

Otis  and  Jackson,  for  the  plaintiff. 

Dexter  and  Hail,  for  the  defendants. 

By  Court,  Sxdowigk,  J.  The  policy  of  insurance,  upon  which 
this  action  is  brought,  is  in  the  usual  form  as  to  the  perils 
inBQred  against,  and  the  loss  alleged  to  have  happened  during 
the  vpyage  insured  is  claimed  against  the  defendants  as  having 
heen  occasioned  by  the  restraint  and  detention  of  a  prince 
called  the  Dato  Bassow  of  the  island  of  Sumatra. 

It  is  an  insurance  of  five  thousand  dollars  in  specie  or  mer- 
chandise out,  and  merchandise  home,  on  board  the  brig  Success, 
at  and  from  Boston,  to  port  or  ports  in  the  island  of  Sumatra,  or 
Java,  for  the  purpose  of  disposing  of  the  outward  and  procuring 
a  return  cargo,  and  at  and  from  thence  to  her  port  of  discharge, 
in  the  United  States.  It  is  agreed  that  the  plaintiff  was  inter- 
ested in  the  cargo  shipped  at  Boston,  for  the  voyage,  to  a 
greater  amount  than  the  sum  insured,  and  thai  during  the  toj- 
age  he  has  sustained  a  loss;  and  the  general  question  is. 
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whether  for  that  loss  the  defendants  are  responsible.  The 
insurance  is  on  the  Toyage  round,  both  outward  and  homeward, 
for  an  entire  premium,  and  it  is  therefore  to  be  considered  as 
one  voyage:    Marshall,  161. 

There  are  two  subjects  for  which  the  plaintiff  claims  to  re- 
cover: 1.  The  money  sent  on  shore  from  the  brig,  by  the  order 
of  the  master;  and,  2.  The  opium,  which  was  forcibly  taken 
from  the  brig*s  boat.  As  to  the  money,  we  think  the  plaintiff 
cannot  recover.  The  whole  money  carried  on  shore  and  de- 
livered to  the  Dato  Bassow,  was  one  thousand  nine  hundred  and 
ninety-seven  dollars  and  fifty  cents,  of  which  two  hundred  and 
twelve  dollars  and  fifty  cents  had  been  previously  received  from 
him  for  some  muskets;  and  the  money  was  volimtarily  delivered 
to  him,  on  his  promise  to  re-deliver  the  muskets,  which  promise 
he  broke.  Had  he  performed  his  promise,  no  loss  would  have 
been  sustained.  Of  consequence,  the  real  loss  was  sustained 
by  his  breach  of  promise,  for  which,  however  liberally  we  may 
be  disposed  to  consider  this  contract,  we  cannot  think  the 
underwriters  responsible.  And  besides,  these  muskets  were 
not  the  property  of  the  plaintiff;  and,  therefore,  the  money 
received  for  them  could  not  belong  to  him.  As  to  the  residae  of 
money,  one  thousand  seven  hundred  and  eighty-five  dollars,  it 
was  in  fact  paid  as  the  price  of  pepper,  which  constituted  part 
of  the  return  cargo.  The  pepper  was,  it  is  true,  received  by 
the  master,  in  pursuance  of  an  agreement  by  which  it  was  to  be 
paid  for  in  opium.  The  pepper  was  accordingly  carried  on 
board  the  brig,  and  the  opium  brought  on  shore;  but  before  the 
delivery  was  completed,  the  former  agreement  was  rescinded, 
and  a  new  one  substituted,  by  which  the  master  was  to  pay  in 
money  for  the  pepper,  and  the  opium  was  to  be  returned  on 
board.  The  master  faithfully  performed  his  part  of  the  agree- 
ment, but  the  Dato  Bassow  most  perfidiously  violated  his  part 
This  violation  of  promise  was  the  cause  of  the  loss  in  this 
respect.  It  is  therefore  a  loss,  as  has  been  observed  with  regard 
to  the  other  sum  of  money,  for  which  the  underwriters  cannot 
be  responsible. 

The  next  question  is,  whether  the  plaintiff  is  entitled  to  re- 
cover for  the  opium.  The  insurance  is  of  the  cargo  on  board 
for  the  voyage  to  the  islands  of  Sumatra  and  Java,  for  the 
purpose  of  disposing  of  the  outward,  and  procuring  a  return 
cargo.  That  the  opium  was  in  fact  lost  by  a  peril  insured 
against,  the  restraint  and  detention  of  a  sovereign  prince, 
or  by  asBailing  thieves,  is  undoubtedly  true;   and  the  only 
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question  is^  wheiher  the  loss  occasioned  tiheiebj  happened 
under  drcumstances  to  entitle  the  plaintiff  to  demand  a  com- 
pensation for  it  from  the  underwriters.  It  must  be  acknowl- 
edged that  the  policy  did  not  attach,  unless  the  property  of  the 
plaintiff,  secured  by  it,  was  in  such  circumstances  as  to  consti- 
tute part  of  the  cargo  of  the  brig;  and  that  the  insurers  were 
dischaiged  from  all  responsibility  whenever  that  property  was 
landed  in  good  safety,  whether  at  the  termination  of  the  voy- 
age or  at  any  intermediate  port.  Was  the  opium  so  landed 
at  Labouaga,  when  it  was  violently  seissed  and  detained  by  the 
DatoBaesow? 

Every  underwriter  is  presumed  to  be  acquainted  with  the 
imustice  of  the  trade  he  insures;  and  it  must  be  supposed  to  be 
the  intention  of  the  contract  to  conform  the  indemnity  to  the 
known  practice.  In  the  case  of  Noble  v.  Kennoway,  Doug. 
492,  this  principle  was  recognized-  and  applied.  This  was  an 
insurance  on  the  ships  Hope  and  Anne,  from  Waterford  to  a 
port  or  ports  of  discharge  on  the  coast  of  Labrador,  and  upon 
any  kind  of  goods  or  merchandise;  on  the  ships  until  they 
should  have  arrived  at  their  port  of  discharge,  and  been  moored 
at  anchor  twenty-four  hours;  and  on  the  goods  until  the  same 
should  be  discharged  and  safely  landed.  Both  the  ships 
araiTed  on  the  coast  of  Labrador;  the  last  on  the  fourteenth  of 
July,  1778.  The  goods  were  not  landed,  but  kept  on  board  until 
the  thirteenth  of  August  following,  when  they,  with  the  ships, 
were  captured  by  an  enemy  privateer.  Now,  it  is  the  known 
doty  of  the  insured,  in  ordinary  cases,  to  remove  goods  insured 
from  on  board,  within  a  convenient  and  reasonable  time  after 
arriral  at  the  port  of  destination;  and  if  he  neglects  to  per- 
f<Min  it,  the  underwriters  are  discharged.  But  as  it  turned  out 
in  eridence,  in  the  case  referred  to,  that  the  practice  was 
different  in  this  trade,  and  that  goods  were  generally  kept  on 
board,  it  was  therefore  determined  that  the  plaintiff  was  en- 
titled to  recover. 

And  in  the  case  of  Tiemey  v.  Etherington,  reported  at  large 
by  Lord  Mansfield,  in  delivering  the  opinion  of  the  court  in 
the  ease  of  Pelly  v.  The  Oovemor  and  Company  of  the  RoyaX 
Exchange  Assurance,  1  Burr.  848,  the  same  principle  is  laid 
down.  That  was  an  insurance  on  goods  in  a  Dutch  ship  from 
Malaga  to  (Gibraltar,  and  at  and  from  thence  to  England  or 
Holland.  This  insurance  was  attended  with  an  agreement, 
that  upon  the  arrival  of  the  ship  at  Gibraltar,  the  goods  might 
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be  unladen,  and  reshipped  in  one  or  more  BriiiBh  ship  or  ships 
for  England  and  Holland. 

Here  it  will  be  observed  that  the  goods  were  insured  in  no 
other  ships  than  the  Dutch  ship,  in  which  they  first  were,  and 
the  British  ship  or  ships,  on  board  which  they  might  be  re- 
shipped.  But  when  the  Dutch  ship  arrived  at  Gibraltar,  the 
goods  were  unloaded,  and  put  into  a  store-ship,  which  was  con- 
sidei*ed  as  a  warehouse,  where,  two  days  afterwards,  they  were 
lost  in  a  storm.  Now,  although  by  the  terms  of  it  the  policy 
did  not  protect  the  goods  while  in  the  store-ship,  yet  the 
plaintiff  recovered,  because  the  assured,  by  putting  them  there, 
had  pursued  the  known  course  of  the  trade,  and  therefore  such 
a  construction  must  be  given  as  would  indemnify  the  assured 
for  the  loss  which  had  happened.  In  this  case  it  was  said  by 
Lee,  C.  J. :  ''This  manner  of  unloading  and  reshipping  is  to 
be  considered  as  the  necessary  means  of  obtaining  that  which 
was  intended  by  the  policy,  and  seems  to  be  the  same  as  if  it 
had  happened  in  the  act  of  reshipping  from  one  ship  to  another; 
and  as  this  is  the  known  course  of  the  trade,  it  seems  extraor- 
dinary if  it  was  not  intended."  And  in  the  case  of  PeUy  v. 
The  Governor  and  Company  of  the  Eoyal  Exchange  Assurance, 
Lord  Mansfield  says:  '*  The  insurer,  in  estimating  the  price,  at 
which  he  is  willing  to  indemnify  against  all  risks,  must  have 
under  his  consideration  the  nature  of  the  voyage  to  be  per- 
formed, and  the  usual  course  and  manner  of  doing  it.  Every- 
thing done  in  the  usual  course  must  have  been  foreseen,  and 
in  contemplation,  at  the  time  he  engaged.  He  took  the  risk 
upon  a  supposition  that  what  was  usual  or  necessary  would  be 
done."  ''If  it  is  usual  to  stay  so  long  at  a  port,  or  to  go  out 
of  the  way,  the  insurer  is  considered  as  understanding  that 
usage."  "  The  means  must  be  taken  to  be  insured,  as  well  as 
the  end."  And  Lord  Mansfield,  farther  on  in  the  same  case, 
says  that  "  describing  the  voyage  is  an  express  reference  to  the 
usual  manner  of  making  it,  as  much  as  if  evexy  circumstance 
was  mentioned." 

It  remains  to  be  considered,  whether,  in  the  application  of 
these  principles  to  the  case  at  bar,  it  follows  that  the  defend- 
ants are  liable  for  the  loss  which  has  happened.  The  insurers 
knew  the  nature  of  the  voyage,  and  the  risks  to  which  it  was 
exposed;  and  knowing  this,  they  insured  the  plaintiff  against 
the  restraint  and  detention  of  princes,  for  the  purpose  of  dis- 
posing of  the  outward,  and  procuring  a  return  cargo;  and  while 
executing  this  purpose  (in  the  doing  of  which,  it  is  expressly 
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agreed  that  the  captain  conducted  his  sales  and  purchases,  and 
his  mercantile  transactions,  in  all  respects,  according  to  the 
usage  of  the  place),  the  property  in  question  was,  by  the  orders 
of  a  soYereign  prince,  Tiolentlj  seized,  while  resting  on  the 
gunwale  of  the  brig's  boat,  at  that  time  in  the  possession  of  the 
crew;  and  it  has  thereby  been  lost  to  the  assured. 

The  master,  without  being  chargeable  with  any  want  of  pru- 
dence or  discretion,  was  induced,  by  the  art,  fraud,  and  false- 
hood of  the  Dato  Bassow,  to  carry  the  opium  on  shore,  and  put 
it  in  his  power,  whose  after-conduct  shows  that  his  original  in- 
tention was  not  to  pay  for  it,  but  to  detain  it  by  force.  Can 
this  property,  in  the  meaning  of  the  policy,  be  considered  as 
eafely  landed,  in  such  a  manner  as  to  put  it  out  of  the  protec- 
tion of  the  stipulated  indemnity  ? 

This  case  is  certainly  very  little  like  that  of  Martin  y.  The 
Salem  M,  Insurance  Company^  2  Mass.  420,  which  was  cited  in 
the  argument.  In  that  case,  so  far  as  respects  the  question 
now  before  us,  upon  a  policy  similar  to  this,  for  the  purpose  of 
Gelling  the  outward  and  purchasing  a  return  cargo,  it  was  very 
properly  determined,  that  the  underwriters  were  not  liable  for 
the  proceeds  of  the  sales  of  the  outward  cargo,  which,  by  the 
plunder  and  burning  of  Cape  Francois,  were  destroyed,  in  the 
possession  of  a  factor  with  whom  they  had  been  seyeral  months 
deposited.  In  the  case  before  us,  when  the  policy,  as  made  in 
relation  to  that  particular  trade,  the  conduct  of  the  captain, 
in  conforming  to  the  known  practice  of  it,  the  base  conduct  of 
the  Dato  Bassow,  by  which  the  captain  was  induced  to  land  the 
opium,  and  the  violence  with  which  it  was  afterwards  detained, 
are  taken  into  consideration,  it  may  well  be  said  that  it  was 
never  safely  landed,  and  consequently,  that  when  it  was  lost, 
the  loss  was  occasioned  by  a  risk  insured  against.  But  upon 
this  part  of  the  case  no  opinion  is  given,  because,  in  a  further 
attention  to  the  facts  agreed  in  this  case,  other  considerations, 
favorable  to  the  plaintiff,  and  which  are  believed  to  be  decisive, 
present  themselves.  In  deciding  this  cause,  as  has  been  before 
observed,  the  particular  circumstances  of  the  trade  to  be 
pursued  in  the  voyage  insured,  are  to  be  taken  into  considera- 
tion. Now,  while  the  master,  in  the  management  of  the  con- 
eeras  of  his  owners,  is  conducting  his  sales  and  purchases,  and 
his  mercantile  transactions,  in  all  respects,  according  to  the 
usage  of  the  place,  it  becomes  proper  (so  conducting)  to  send 
on  shore  part  of  the  cargo;  and  afterwards  such  transactions 
occar,  as  render  it  equally  proper  that  it  should  be  reshipped; 
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and  being  in  a  boat  of  the  ahip  for  that  porpose,  the  pxopertj  i» 
violently  seized,  taken  away,  and  detained,  either  by  the  orders 
of  a  sovereign  prince,  or  by  assailing  thieves — ^there  oan  be  no 
doubt  that  such  is  a  violent  seizure  and  detention,  and  renders 
the  underwriters  liable  as  much  as  they  would  be  if  the 
property  had  been  taken,  in  the  same  manner,  from  on  board 
the  ship  itself.  For  although,  in  the  commencement  of  {he 
voyage,  the  insurance  did  not  attach  upon  the  goods,  while  in 
the  act  of  transportation  in  boats  to  the  brig,  nor  until  thej 
were  on  board,  and  this  from  the  terms  of  the  policy,  yet  dor* 
ing  the  voyage,  the  goods  were  as  much  protected  by  the  policy 
ixx  the  boats,  while  they  were  employed  as  auxiliary  to  the 
legitimate  purposes  of  tiie  voyage,  as  they  were  on  board  the 
ship.  For  all  the  purposes  of  the  voyage,  boats  so  employed 
are  very  reasonably  considered  as  part  of  the  ship:  Sparrow  v. 
CanUkers,  Marshall,  169;  Stra.  1236;  Pelii/  t.  Boyal  Eechange 
AM9urance,  and  Tiemey  v.  Elheringicn^  there  cited;  1  Burr.  818» 
It  is  our  opinion  that  the  plaintiff  is  entitled  to  judgment. 

Pabsons,  O.  J.,  did  not  sit  in  the  cause. 


Ths  Boston  Mill  Corporation  v.  Bulfinch. 

AnvEBSE  Possession,  Title  BY.-^Where  pUes  had  been  driven  into  an-^ 
other's  land  covered  by  a  miU-pond,  on  which  had  been  erected  and 
maintained  buildings  for  Bizty  years,  the  water  of  the  pond  flowing. 
between  the  piles,  it  was  held  to  constitute  a  disseisin  of  the  owner 
of  the  mill-pond,  and  to  bar  his  right  to  the  land  so  occupied. 

AonoH  of  entry  sur  disseisin  to  recover  possession  of  a  por- 
tion of  the  bed  of  a  certain  mill-pond.  The  demandants 
proved  their  seisin  of  the  mill-pond  within  the  last  thirty 
years,  and  that  the  same  has  been  used  by  them  and  those 
whose  estate  they  have,  time  out  of  mind,  for  the  purpose  of 
working  several  mills  at  different  outlets  of  the  pond,  etc. 
The  tenant  proved  that  he  was  the  owner  of  the  upland  con- 
tiguous  to  the  land  demanded,  and  that  he  and  those  under 
whom  he  claimed,  had  for  more  than  sixty  years  before  the 
commencement  of  this  action,  erected  and  continued  two  build- 
ings over  the  land  demanded,  which  rested  upon  piles  driyen 
into  the  flats,  so  far  apart  as  to  permit  the  flow  of  vrater,  but 
^^%t  boats  or  rafts  could  not  pass  under  them.    There  was  a 
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spftoe^  fiye  feet  wide,  between  the  buildings,  nsed  by  the  owners 
of  the  npland  as  a  passage-way  to  the  water. 

The  jury,  being  infitmcted  that  the  tenant  could  lawfully 
nwiJTitain  his  possession,  and  that  ho  bad  not  disseised  the 
demandants,  as  alleged,  gaye  a  verdict  for  the  tenant,  subject 
to  the  opinion  of  this  court,  as  to  the  correctness  of  the  in- 
struction. 

Jbofescm  and  W,  B.  Sumner,  for  the  demandants,  contended 
that  they  were  owners  of  the  soil,  and  that  the  possession  by 
the  tenant  had  not  been  such  a  notorious  and  hostile  possession 
88  to  constitute  an  ouster:  Kennebec  Purchase  y.  Springer,  4 
Mass.  [3  Am.  Dec.  227.] 

Thatcher  and  the  eolicUor^eneral,  contra,  relied  upon  the  quiet 
and  absolute  possession  of  the  tenant  for  more  than  sixty  years. 

By  Court,  Sbdowick,  J.  The  tenant  relies  upon  the  statute 
of  limitationB.  If  the  demandants  have  for  thirty  years  been 
disseised,  whatever  their  right  might  otherwise  be,  they  cannot 
recover.  The  occupation  on  which  the  tenant  relies  as  a  dis- 
fleisin,  has  continued  uninterrupted  for  more  than  thirty  years, 
and  the  only  question  is,  whether  that  occupation  is  a  disseisin  t 
The  occupation  is  by  two  buildings  standing  within  five  feet  of 
each  other.  They  stand  upon  piles  driven  into  the  ground. 
The  water  flows  under  these  buildings,  but  neither  boats  nor 
rafts  can  pass  under  them.  The  vacant  space  between  the 
buildings  has  been  used  by  the  tenant,  and  those  with  whose 
occupation  his  own  is  connected,  as  a  passage-way  down  to  the 
water,  for  the  convenience  of  their  business,  and  during  part  of 
the  time  the  piles  in  front  of  the  building  had  been  planked  up, 
although  the  sides  were  always  left  open. 

We  have  none  of  us  any  doubt  that  such  an  occupation,  open 
and  visible  as  it  was,  and  almost  the  only  one  which,  under  the 
circamstances  of  the  subject  of  occupation,  could  have  existed,  is 
a  disseisin.  It  was  independent  and  notorious,  and  a  complete 
prevention  of  the  rights  ot  ownership  of  the  demandants.  They 
daim  and  demand  the  land;  but  there  has  been  no  time  during 
this  adverse  possession,  that  they  could  or  attempted  to  use  it. 
Water  flowed  round  the  piles  and  under  the  buildings.  This 
was  no  prevention  of  the  occupation  of  those  who  owned  the 
buildings;  but  that  occupation  was  an  absolute  prevention  of 
any  use  of  the  demandants,  and  a  complete  exclusion  of  their 
posaession. 

This  oidnion  we  think  not  only  consistent  with  the  doctrine 
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laid  down  in  tne  case  of  The  Proprietors  of  the  Kennd)ec  Pur- 
chase y.  Springer  [8  Am.  Dec.  227],  which  was  cited  at  the  bar, 
but  supported  bj  it.  As  to  the  vacant  place  between  the  two 
buildings,  it  seems  to  be  appurtenant  to  them,  to  have  been 
used  by  the  owners  of  them  for  the  purpose  of  carrying  ontheix 
business  connected  with  them,  and  occasionally  so  planked  as 
to  prevent  the  demandants  from  entering  from  the  water.  Thia 
is  certainly  such  an  open  and  visible  occupation  as  must,  from 
the  nature  of  the  subject,  constitute  a  disseisin. 

The  controversy  is  relative  to  the  land  and  not  the  water,  and 
from  the  possession  of  the  land  the  demandants  were  as  mnch 
excluded  as  if  the  buildings  had  rested  on  the  firmesfc  and 
most  substantial  foundation.  As  to  what  took  place  between 
the  tenant  and  Jonas  Welsh  in  1798,  as  to  any  construction 
from  the  tenant's  conduct,  it  is  a  sufficient  answer  that  long 
before  that  time  the  right  of  the  demandants  was  gone. 

There  must  be  judgment  according  to  the  verdict 

Chief  Justice  PAasoNs  did  not  sit  in  the  cause. 


Ellis  v.  Welch. 

[6  Hau.  246.] 

CoNSTBXJCTiON  OF  COVENANT  IN  LEASE.— A  Covenant  in  a  lease  that  the 
lessee  shall  hold  and  occupy  the  demised  premises,  is  equivalent  to  a 
general  covenant  of  quiet  enjoyment  during  the  term. 

Bbeach. — The  location  of  a  town- way  over  lands  so  leased,  does  not  con- 
stitute a  hreach  of  such  covenant,  as  the  lessee  has  a  statate  remedy, 
as  owner,  against  the  town,  equally  with  the  lessor. 

AonoN  for  the  alleged  breach  of  a  covenant  of  quiet  enjoy- 
ment  in  a  lease.    The  facts  are  recited  by  the  chief  justioe. 

Selfridge,  for  the  plaintiffs. 

Bigelow,  for  the  defendant. 

By  Court,  Pabsons,  C.  J.  This  action  is  in  a  plea  of  cov- 
enant broken,  in  which  the  plaintiffs  declare  on  a  lease  made  by 
the  defendant  to  them  of  a  brick  store  in  State  street,  in  Boston, 
with  the  appurtenances,  for  five  years  from  the  eighth  day  oi 
September,  1804,  and  they  aver  that  the  defendant  covenanted 
with  them  that  they  should  hold  and  occupy  the  demised  prem- 
ises during  that  term;  and  that  within  the  term  the  selectmen 
of  Boston,  pursuant  to  the  statute  of  1799,  c.  81,  in  widening 
State  street,  laid  a  part  of  that  street  over  the  demised  prem- 
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ises,  by  reason  of  which  the  public  became  entitled  to  an  ease- 
ment in  the  same  as  a  town-way;  and  so  the  plaintiffs  could  not 
bold  and  occnpy  it  agreeably  to  the  covenant.  In  describing  the 
allegation  of  the  breach,  I  have  adopted  the  legal  inference 
from  the  facts  alleged.  The  defendant,  after  having  oyer  of  the 
lease,  demurs  generally,  and  the  plaintiffs  join  in  the  demurrer. 
Two  questions  are  made:  whether  the  covenant  shown  in  the 
declaration  is  contained  in  the  lease;  and  if  it  is,  whether  the 
widening  of  the  street  by  the  selectmen  of  Boston  is  a  breach 
of  this  covenant.  After  this  clause  of  demise,  the  words  of  the 
lease,  so  far  as  they  apply  to  the  first  question,  are:  "  and  the 
said  Welch  does  agree  that  the  said  Jonathan  Ellis  and  Luther 
Ellis  shall  hold  and  occupy  the  same  for  the  term  of  five  years 
from,*'  etc.  These  words,  in  our  opinion,  amount  to  a  general 
covenant  for  quiet  enjoyment  during  the  term,  and  su£Sciently 
maintain  that  part  of  the  declaration  in  which  the  covenant  is 
alleged. 

The  next  question  is,  if  the  widening  of  State  street  in  this 
manner  is  a  breach  of  this  covenant.  As  no  authorities  in  point 
are  dted,  the  question  must  be  decided  on  general  principles. 
All  deeds  are  to  be  construed  agreeably  to  the  intent  of  the 
parties;  and  in  a  lease  or  conveyance  containing  a  general  cov- 
enant for  quiet  enjoyment,  it  must  be  presumed  that  the  parties 
had  in  view  evictions,  entries,  or  disturbances,  to  be  made  by 
virtue  only  of  existing  rights,  and  not  of  rights  afterwards  to  be 
acquired;  for  these  it  cannot  be  presumed,  from  the  general 
vords  of  the  covenant,  were  contemplated.  Now  the  interrup- 
tion complained  of  is  an  easement  acquired  by  the  public  after 
the  execution  of  the  lease.  And  the  authority  of  the  selectmen 
to  locate  and  establish  a  town  way  when  necessary  cannot  be 
considered  as  an  existing  incumbrance.  Neither  can  the  prerog- 
ative of  the  public  to  convenient  ways  on  the  lands  of  individ- 
uals be  deemed  an  existing  right,  within  the  intention  of  the 
parties  to  the  lease.  For  the  lessor  holds  his  land  subject  to 
this  prerogative;  and  so  also  do  the  lessees  their  term,  because 
it  is  one  of  the  incidents  of  the  tenure  by  which  all  the  lands  in 
the  state  are  holden.  A  covenant  against  the  exercise  of  this 
prerogative  would  be  a  covenant,  not  against  any  existing  right 
or  interest  in  the  land,  but  against  a  naked  possibility. 

To  support  the  presumption  that  a  general  covenant  for  quiet 
enjoyment  extends  only  to  rights  then  existing,  the  case  of  the 

executors  of  Grendife  v.  W ,  in  Dyer,  43  b,  is  applicable. 

It  was  there  holden,  by  all  the  judges,  that  when  a  man  binds 
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himself  and  bis  heirs  to  warranty,  thej  are  not  bound  to  war- 
rant against  new  titles  arising  through  the  feoffee,  or  an j  other 
person,  after  the  warranty  is  made.  Upon  this  general  prinei- 
ple,  it  appears  to  us  that  there  is  no  breach  of  the  general 
covenant  fo>  quiet  enjoyment,  well  and  sufficiently  assigned. 
But  as  the  case  is  new,  it  has  been  the  subject  of  our  farther 
consideration. 

To  guard  the  citizen  from  any  oppressive  consequenees  of  the 
prerogative  we  have  noticed,  the  tenth  article  of  the  declaration 
of  rights  provides  "  that  whenever  the  public  exigencies  require 
that  the  property  of  any  individual  should  be  appropriated  to 
public  uses,  he  shall  receive  a  reasonable  compensation  there- 
for." In  conformity  to  this  just  and  equitable  provision,  the 
statute  of  1786,  c.  67,  sec.  1,  defining  the  manner  in  vdiich 
town-ways,  when  necessary,  may  be  located  and  established, 
has  provided  that  the  owners  of  the  land  covered  by  the  location 
may  recover  of  the  town  where  the  way  is  established  a  reason- 
able compensation  for  the  damage,  to  be  estimated  by  a  jury. 

Now,  any  person  having  an  interest  in  the  land,  either  as 
lessee  for  years,  tenant  for  life,  or  for  any  greater  estate  of  free- 
hold, as  also  he  in  reversion  or  remainder,  is  an  owner  within 
the  provision  of  this  section;  because,  being  within  the  mis* 
chief,  he  is  within  the  remedy.  If  there  was  any  doubt,  the 
change  of  phraseology  in  the  fourth  section  would  remove  ii 
For  in  that  section  compensation  for  damage  in  laying  out  a 
public  highway  is  provided  expressly  for  any  person  damaged 
in  his  property  by  the  location.  And,  for  the  same  reason,  the 
provision  made  in  the  statute  of  1799,  c.  81,  for  the  owner  or 
owners  of  buildings,  must  have  the  same  construction;  and  the 
lessee,  as  also  his  landlord,  are  each  one  entitled  to  compensa- 
tion, according  to  the  nature  and  magnitude  of  the  damages  ho 
may  sustain  by  the  widening  of  any  street.  In  this  case,  there- 
fore, the  plaintiffs  have  no  occasion  to  resort  to  the  defendant 
for  recompense,  as  the  same  law  by  which  the  easement,  ot 
which  they  complain,  is  authorized,  has  provided  for  them  a 
remedy  against  the  town;  and  such  a  construction  of  the  lease 
as  would  give  the  lessees  another  remedy  against  the  lessor, 
who  is  a  fellow-sufferer  with  them,  is  unnecessary  and  nnreap 
sonable. 

This  conclusion  is  supported  in  principle  by  the  cases  decid- 
ing that  a  general  covenant  in  a  lease  for  quiet  enjoyment  ex- 
tends only  to  entries  and  interruptions  by  those  who  have  law- 
title,  ^t  not  by  wrong-doers;  for  the  tenant  has  his  rsmedly 
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bj  aetbn  for  aU  tortious  entries  and  distnrbanoes:  TMole  t. 
Sir  W.  Euex,  3  T.  B.  584;  Hob.  24.  Now  the  reason  of  this 
distinction  a{^»li€B  with  great  force  to  the  present  case.  For 
the  plaintLBEs  hare  an  adequate  remedy  for  the  interruption 
alleged  agsinst  those  for  whom  the  easement  is  acquired.  In- 
deed, this  case  is  not  to  be  dic|tinguiBhed  in  principle  from  a 
f eoffiment  in  fee  of  land  with  a  general  covenant  against  in- 
cumbrances and  for  quiet  enjoyment.  And  although  the 
feoffor  is  answerable  for  existing  incumbrances  by  ways  estab- 
lished at  the  time  of  the  feoffment,  yet  it  has  never  been 
attempted  to  charge  him  on  his  covenant  for  ways  afterwards 
located;  but  the  feoffee  is  left  to  the  remedy  provided  for 
him  by  the  statutes  in  such  cases  provided.  Upon  the  whole, 
we  are  satisfied  that  the  declaration  before  us  is  bad,  because 
no  breach  of  the  covenant  is  therein  legally  assigned. 

Judgment  must  be  rendered  that  the  plaintiflTB  take  nothing 
by  their  writ,  and  that  the  defendant  recover  his  costs. 


Baxter  v.  New  England  Insubanos  Go. 

[A  Mam.  an  J 

OUKSiUSiVENBSS  OF  FoBEiGN  Adiobaltt  Seivtekcs.— The  sentonod  of 
a  foreign  court  of  admiralty  oondemning  a  ship  in^oied  for  a  breach  ol 
blockade,  is  coDcluuve  evideiice,  in  an  action  upon  the  policy  of  insor- 
anee,  of  the  fact  of  snch  breach  of  blockade* 

Aonmr  of  asgwmpsU  to  recover  as  for  a  total  loss  upon  a  polity 
of  insuzance  on  the  brig  Bover,  her  appurtenances  and  cargo, 
at  and  from  Boston  to  Marseilles,  vrith  liberty  to  stop  at  any 
port  to  dispose  of  the  outward  and  procoie  a  retnm  cargo,  and 
at  and  from  thence  to  Boston.  It  vras  proved  that  after  leaving 
Cadiz,  where  a  return  cargo  had  been  procured,  and  while  on 
the  voyage  back  to  Boston,  the  brig  was  captured  by  a  British 
fxigate,  carried  into  Gibraltar,  there  libeled  in  the  court  of  vice- 
•dnuialfy  and  condeomed.  The  decree  of  that  court  declares 
the  said  biig  "  to  have  broken  the  blockade  of  Cadiz  after  pub- 
lic notification  thereof,  and  during  tho  notorious  existence  of 
the  same  de/aolo,  by  egress,  and  pronounced  the  said  brig,  the 
Bover,  and  the  goods  laden  on  board  the  same,  except  the  pri-* 
vate  adventures  of  the  saperoaxgo,  to  have  thereby,  and  for 
other  sufficient  reasons,  become  subject  and  liable  to  confisca* 
tion,  and  condemns  the  same  as  good  and  lawful  prize,"  etc. 

Ihe  plamtifb  were  permitted  to  give  oral  and  written  evi 
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dence  that  Cadiz  was  not  blockaded  as  set  forth  in  the  decree. 
Defendants  objected  to  this  evidence,  on  the  ground  that  the 
decree  was  conclusive.  The  jury  were  instructed  that  the  de- 
cree was  strong,  but  not  conclusive  evidence  of  a  blockade,  oz 
of  the  legality  of  the  capture  and  condemnation;  and  that  if 
they  believed  that  Cadiz  was  not  blockaded,  then  the  plaintiff 
should  have  verdict,  otherwise  the  defendants.  The  juiy  found 
for  the  plaintifis. 

Jaclcstynf  on  behalf  of  the  defendants,  moved  for  a  new  trial, 
and  urged  that  the  sentence  of  the  court  of  vice-admiralty  was 
conclusive. 

Dexter  and  HaJl^  <)ontra* 

The  arguments  of  counsel  and  the  anthoritieB  are  comprised 

in  the  opinion. 

By  Court,  SsDawics,  J.  There  is  no  question  of  the  right 
of  the  plaintiffs  to  recover  in  this  case,  provided  the  defendimts 
fail  in  their  defense.  The  interest  of  the  plaintiffii  and  the  loss 
by  capture,  as  alleged,  were  admitted  at  the  trial.  The  defend- 
ants produced  a  sentence  or  decree  of  the  court  of  vice-ad- 
miralty  at  Gibraltar,  declaring  the  brigantine  and  cargo  insured 
to  be  subject  and  liable  to  confiscation  for  a  breach  of  the 
blockade  of  Cadiz,  by  egress,  and  for  other  sufficient  reasons, 
and  condemning  the  same  as  good  and  lawful  prize.  There 
is  no  doubt  that  if,  during  the  voyage  insured,  the  captain  at- 
tempted a  breach  of  a  legal  blockade,  he  thereby  incurred  a 
forfeiture  of  the  vessel  and  cargo;  and  if  the  loss  sustained  was 
occasioned  thereby,  that  the  underwriters  are  discharged. 

The  defendants,  at  the  trial,  insisted  that  the  decree  was  con- 
clusive evidence  of  a  breach  of  blockade;  but  the  judge  admitted 
other  evidence,  and  on  the  whole  the  juiy  found  that  there  was 
not  a  breach  of  blockade.  If  the  decree  ought  to  have  been 
considered  as  conclusive  evidence,  then  the  other  evidence  was 
improperly  admitted  and  there  ought  to  be  a  new  trial. 

The  condemnation,  as  expressed  by  the  sentence,  is  for  the 
breach  of  blockade  and  ''  for  other  sufficient  reasons.''  Is  this 
to  be  considered  as  a  condemnation  for  a  breach  of  blockade? 
The  judge,  in  his  sentence,  declares  the  brigantine  to  have 
broken  the  blockade  by  egress  after  the  public  notification 
thereof,  and  during  its  notorious  existence  de  fadU);  and  he 
thereupon  pronounced  the  brigantine,  etc.,  thereby,  and  "for 
other  sufficient  reasons,"  to  have  become  subject  and  liable  to 
confiscation,  and  he  condemned  the  same  accordingly,  as  good 
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and  lawful  prize.  What  those  other  STifficient  reasons  were,  is 
not  expressed  in  the  sentence.  I  consider  these  words  as  merely 
Eozplusage,  and  as  having  no  operative  meaning  or  effect;  that 
the  decree,  therefore,  is  to  be  understood  as  a  sentence  of  con- 
demnation for  a  breach  of  blockade. 

This  brings  us  to  the  great  question  in  this  case,  viz. ,  whether 
a  sentence  of  a  foreign  court  of  admiralty  (which  has  not  been 
reversed),  as  to  that  which  is  clearly  expressed  in  it,  is  conclu- 
sive evidence  against  the  plaintiffs,  so  that  it  cannot  be  contro- 
verted by  them  in  a  suit  upon  the  policy  of  insurance.  This  is- 
certainly  a  question  of  great  importance.  It  is  a  question 
relative  to  which  great  learning  and  great  talents  have  been 
divided,  and  great  and  enlightened  nations  have  adopted  differ- 
ent roles;  England  considering  foreign  sentences  as  conclusive, 
while  France  holds  them  evidence  to  be  weighed  and  compared 
with  such  other  evidence  as  may  be  adduced.  After  all,  how- 
eter,  it  is  less  important,  perhaps,  what  the  rule  is,  than  that  it 
should  be  established  and  known.  If  foreign  sentences  are  to 
be  received  as  conclusive  against  the  assured,  the  premium  of 
insurance  will  in  reason,  and  I  presume  in  fact  also,  be  less;  it 
they  are  not  conclusive  but  may  be  contested  by  the  assured, 
the  premium  will  of  course  be  greater. 

When  a  ship  is  captured  at  a  distance  from  home  by  a  bel- 
ligerent for  a  breach  of  neutral  duties,  she  must,  from  the 
natore  of  the  thing,  be  tried  in  the  court  of  the  captor;  and  th» 
business  of  defending  her  devolves  on  the  confidential  agenta 
of  the  insured,  the  captain  or  supercargo,  or  both.  The  cap- 
tain, it  is  true,  is  considered  as  the  general  agent  of  all  con- 
cerned, and  bound  to  act  for  their  interest.  Still,  however,  his 
feelings,  from  the  nature  of  his  relations  to  the  assured,  and 
from  his  dependence  upon  him,  will  dictate  a  stronger  sympathy 
with  his  interest  than  with  that  of  the  insurer.  If,  then,  a 
condemnation  for  a  breach  of  neutral  duties  will  necessarily  fall 
apon  the  insured  and  discharge  the  underwriter  conclusively 
from  indemnifying  for  the  loss  sustained  thereby,  such  a  state 
of  things  vrill  afford  every  possible  motive  to  exertion  to  pro- 
core  a  fayorable  sentence. 

On  the  contrary,  a  state  of  things  may  be  supposed  in  which 
it  would  be  beneficial  to  the  assured  that  a  condemnation  should 
tike  place.  If,  for  instance,  there  be  a  warranty  of  neutraUtj, 
ind  the  ship  be  taken  by  a  belligerent  as  the  property  of  his 
enemy,  upon  a  trial  of  the  claim  by  the  captain,  from  the  state 
of  the  markets,  or  from  other  causes  which  may  be  supposed^ 
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it  may  be  his  wish  that  a  condemnation  should  be  had.  The 
motives  to  remissness,  or  even  to  more  culpable  condnct,  may 
be  such  as  would  not  in  all  instances  be  resisted.  Admit  that, 
if  his  conduct  is  so  gross  as  to  afford  positive  evidence  of 
fraud,  or  so  negligent  as  to  imply  it,  it  will  be  a  sufficient 
defense  for  the  insurer  against  the  loss  by  the  condemnation,  if 
it  can  be  proved;  yet,  in  many  cases,  the  facts  in  a  distant 
country  may  never  be  intimated  to  the  underwriter,  and  even 
where  they  should  be  suggested,  it  might  be  impossible  to  pro- 
cure proof  of  them.  A  door  against  every  such  mischief  and  fraud 
will  be  effectually  closed,  provided  a  sentence  of  condemnation 
in  such  cases  is  holden  to  be  conclusive  against  the  insured. 
Besides,  the  evidence  of  the  neutral  character  of  the  ship,  and 
of  her  conduct,  to  repel  a  charge  of  a  breach  of  neutral  duties, 
is  most  in  the  power,  and  can  be  most  easUy  produced  by  those 
who  have  the  charge  of  her,  and  by  whom,  on  her  being  libelled, 
the  claim  must  be  made.  And  whenever  the  claimant  is  dis- 
satisfied with  a  decree  of  an  inferior  court  of  admiralty,  it  is 
in  his  power  to  procure  a  revision  of  his  cause  by  the  superior 
tribunal  of  the  nation  of  the  captor. 

From  these  considerations,  it  is  evident  to  me  that  it  will  be 
most  beneficial  to  neutral  commerce,  and  most  for  the  interest 
of  neutral  nations,  that  the  loss  sustained  by  foreign  sentences 
of  condemnation,  in  such  cases  as  that  under  consideration, 
should  fall  upon  the  insured.  I  think,  for  the  reasons  which  I 
have  mentioned,  that  condemnations  will  be  more  resolutely 
contended  against,  and  that  they  will,  in  all  probability  be 
less  numerous.  If  the  insurance  be  upon  foreign  neutral  trade, 
it  is  manifest  that  the  rule  will  be  most  beneficial  to  us,  because 
it  will  be  a  security  to  the  assurers,  who  are  our  citizens.  If 
both  the  insurer  and  insured  belong  here,  it  is  then  only  a 
question  of  loss  between  them;  and  such  a  rule,  consistent 
with  justice,  should  be  established  as  will  reduce  that  loss  as 
much  as  possible;  and  that,  as  I  have  suggested,  is  to  throw  it 
in  all  cases  upon  the  assured. 

It  seems  to  me  that  it  must  be  understood  as  the  moaning  of 
the  contract  under  consideration,  that  the  underwriter  did  not, 
by  it,  assume  the  risk  of  an  unjust  or  mistaken  foreign  sentence 
of  CQudemnation,  but  that  it  remained  with  the  insured.  Un- 
doubtedly it  was  competent  to  the  parties  to  have  formed  such 
a  contract  as  would  render  the  insurer  in  such  case  liable;  but 
it  would,  to  my  mind,  have  been  an  irrational  one.  Suppose 
that,  at  the  time  of  the  contract,  the  probability  of  what  has 
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happened  had  been  in  the  consideration  of  the  parties,  and  the 
plaintifb  had  said  to  the  defendants,  "Should  we,  in  the 
pzoseoafcioQ  of  this  Toyage,  be  captured  for  a  broach  of  block- 
ade, of  which  we  were  not  guilty,  will  jaa  insure  us  against 
the  loss?"  The  sabstanoe of  the  answer  which  prudence  would 
baTe  dictated,  would  have  been,  **  The  event  which  jou  sup- 
pose is  not  to  be  expected;  but  should  it  happen,  you,  who  by 
your  agents,  will  be  on  the  spot,  can,  with  a  greater  proba- 
bility of  snooess,  defend  your  property  against  an  unjust  prose- 
cution, and  prove  your  innocence  by  the  evidence  within  your 
power  than  we,  at  a  distance,  without  evidence,  and  probably 
igooiant  of  what  is  going  forward  until  too  late  to  make  a 
defense/'  I  will  suppose  another  case:  that  the  plaintiffs  had 
applied  to  the  defendants  to  insure  two  ships  on  the  same 
Tojage,  the  one  belonging  to  a  belligerent  nation,  and  the  other 
Ametican.  There  is  no  doubt  that  the  premiums  would  have 
been  different.  The  ship  insured  as  American  is  warranted  to 
be  neutral,  and  if  she  is  not,  or  shall  violate  any  neutral  duties, 
or  shall  omit  to  perform  any  obligations  which  her  neutral 
cbaiacter  imposes,  and  a  loss  for  either  of  these  causes  should 
accrue,  the  underwriter  would  be  discharged.  Should  she  be 
taken  and  condemned  as  enemies'  property,  and  the  sentence, 
with  a  demand  of  payment,  should  be  presented  to  the  insnr- 
en,  they  would  very  properly  observe,  that  had  the  loss  which 
bad  happened  been  of  the  ship  belonging  to  the  belligerent 
nation,  they  should  have  been  bound  to  pay,  because  they  had 
received  a  premium  for  the  risk,  and  had  assumed  it;  but  that, 
in  this  case,  the  sentence  by  which  the  loss  was  proved  showed 
tbat  it  had  happened  by  means  for  which  they  did  not  under- 
take to  indemnify.  If  to  this  it  had  been  replied  by  the  in< 
sored  that  the  ship  condemned  as  enemies'  property  was, 
in  fact,  what  she  was  warranted  to  be — ^American — and  that 
the  sentence  was  unjust — he  would  have  been  answered,  and, 
to  my  mind,  satisfactorily,  that  he  was  a  parfy  to  the  sentence 
of  which  he  complained,  and  that  it  was  incomparably  more 
reasonable  that  he  should  be  concluded  by  it  than  that  it 
abould  be  left  open  to  admit  evidence  against  a  solemn  judg- 
Btentof  court. 

It  has  been  said  that  the  assured  ought  not  be  concluded  by 
a  foraign  sentence,  because  the  court  of  admiralty  must  be  bui>- 
poaed  to  be  partial  to  the  nation  to  which  they  belong,  and  tofi 
whose  benefit  they  decree  condemnation. 

To  this  I  answer,  in  the  first  place,  that  such  partiality  is  not 
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to  be  presumed  by  one  court  iu  the  conduct  of  another.  We 
feel,  I  hope,  that  no  consideration  could  seduce  us  to  partiality 
in  the  administration  of  justice.  We  expect  that  credit  will 
be  given  to  this  declaration ;  and  the  same  respect  which  \re 
exact  for  ourselves  we  feel  disposed  to  reciprocate.  Again,  it 
is  to  be  observed  that  it  is  inevitable  that  the  courts  of  a  bellig- 
erent must  decide  on  questions  of  this  nature;  and  that,  as  to 
the  direct  effect  of  their  decisions,  their  jurisdiction  is  ex- 
clusive; and  also  that,  as  to  the  means  by  which  they  come  to 
the  result,  they  employ  other  process  and  evidence  than  are 
practiced  or  known  in  the  courts  of  common  law,  and  from  the 
nature  of  the  subject  it  is  necessary  that  they  should.  When, 
then,  an  insurance  is  made  upon  property  warranted  neutral, 
it  appears  to  me  reasonable  to  believe  the  meaning  of  the 
parties  to  the  contract  to  be,  that  the  insured  shall  be  holden 
to  prove  the  truth  of  the  facts  which  he  affirms,  in  the  courts 
by  which  he  knows  they  must  be  decided. 

And  this  construction  of  the  meaning  of  the  parties  appears 
the  more  reasonable  when  it  is  considered  that  the  amount  of 
the  premium  received  by  the  insurer  depends  upon  the  facts 
warranted  to  exist.  The  same  observations  may  be  applied  to 
the  contract  under  consideration,  and  others  depending  on  the 
same  principles.  The  insurer  is  a  stranger  to  the  whole  trans- 
action. He  is  absent,  and,  even  if  present,  has  no  means  of 
making  a  substantial  defense.  He  is  not  in  possession  of  the 
proofs,  nor  has  he  the  means  of  procuring  the  necessary  en- 
dence.  On  the  contrary,  the  insured  is  present  by  himself  or 
his  agents,  has  a  perfect  knowledge  of  all  the  circumstances, 
and  is  in  possession  of  all  the  proofs.  The  prosecution  charges 
either  the  falsehood  of  the  declarations  of  the  assured,  or  his 
illegal  acts,  or  those  of  his  agents,  which  must  be  considered 
as  his  own,  as  a  ground  for  condemnation.  Under  these  cir- 
cumstances, if  the  prosecution  succeeds,  is  it  not  more  reason- 
able that  the  loss  should,  at  all  events,  fall  upon  the  insured 
than  that,  in  any  event,  it  should  be  thrown  upon  the  undei^ 
writer? 

It  is  true  that  palpable  and  outrageous  injustice  may  be  done, 
and  immense  losses  sustained  by  the  unjust  sentences  of  foreign 
tribunals.  In  such  cases  a  redress  of  the  injury  must  be  sought 
by  an  application  to  another  department  of  the  government, 
which  alone  is  capable  of  affording  the  proper  remedy.  But  in 
the  meantime,  what  propriety  is  there  in  shifting  the  loss  from 
the  insured,  on  whom,  in  my  opinion,  it  properly  falls,  to  the 
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insurer,  who  has  not  made  himself,  by  any  express  stipulation, 
responsible  for  it?  The  sentence  binds  the  insured  directly, 
and  why  should  it  not  also  coUaterally  ? 

Thus  far  hare  I  been  disposed  to  consider  this  case  upon 
principle,  and  as  res  integra;  but  I  think  it  is  also  decided  con* 
clnsiTely  by  authority.  This  proposition  I  think  to  be  uni- 
Teraally  true:  that  a  person  in  all  cases  is  concluded  by  a 
decree,  sentence,  or  judgment,  of  a  court  of  competent  and  ex- 
dasiye  jurisdiction,  in  a  suit  in  which  he  was  a  party,  in  all 
future  trials  of  the  same  question;  and  whether  that  question 
arises  directly  or  collaterally,  provided  there  be  no  contract  be- 
tween the  parties  to  the  contrary;  and  that  it  is  indifferent, 
whether  the  court  making  such  decree,  sentence,  or  judgment, 
be  foreign  or  domestic.  It  is  condusiTe  not  only  of  the  right, 
which  it  establishes,  but  of  the  fact,  which  it  directly  decides. 
This  was,  I  think,  established  and  well  known  as  a  principle  of 
English  law,  at  and  long  previous  to  the  revolution. 

I  make  no  observations  on  a  distinction  between  courts  of 
peculiar  or  exclusive,  or  concurrent  jurisdiction,  nor  is  it  neces- 
sary. If  the  proposition  I  have  laid  down  be  true,  it  is  decisive 
of  the  question  before  us.  And  I  have  always  thought  that  to 
render  a  subject  as  simple  as  possible,  consistently  with  its 
complete  consideration,  and  to  strip  it  of  all  unnecessary  com- 
plication, was  favorable  to  the  discovery  of  truth. 

In  the  general  proposition  I  have  laid  down,  I  have  made  the 
oondusivenesa  of  the  sentence  to  depend  on  there  being  no 
contract  between  the  parties  to  the  contrary.  This  leaves  out 
of  the  present  inquiry,  whether,  if  by  the  contract  before  us, 
the  parties  had  agreed  that  a  sentence  of  condemnation  should 
not  be  conclusive  evidence  that  the  facts  stated  therein  were 
true,  such  sentence  would  be  binding  in  an  action  on  the  policy. 
It  will  also  be  understood  that  by  the  position  taken,  it  is  not 
intended  to  be  affirmed  that  such  a  sentence  might  not  be 
avoided  by  a  proof  of  fraud  or  collusion  in  obtaining  it;  nor  do 
I  mean  to  include  the  case  of  an  action  brought  in  our  courts 
to  enforce  a  foreign  judgment.  With  these  observations,  I 
proceed  to  a  consideration  of  the  proposition,  which,  if  proved, 
must  decide  the  case.  It  is,  with  the  qualifications  and  excep- 
tions already  mentioned,  that  in  all  cases  a  person  is  concluded 
hy  a  decree,  sentence  or  judgment  of  a  court,  either  foreign  or 
domestic,  of  competent  and  exclusive  jurisdiction,  in  all  future 
tiials  of  the  same  question,  and  whether  that  question  arises 
directly  or  collaterally. 
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I  shall  fixBt  eonsider  this  proposition  in  relation  to  domeatio 
judgments,  and  I  shall  notice  seyeral  cases  in  which  the  princi- 
ple, on  various  and  distinct  sabjects,  has  been  established  or 
recognized,  and  I  shall  then  show,  from  authority,  thai  the 
same  principle  goTems  in  relation  to  foreign  jadgmenta. 
.  First,  in  ecclesiastical  cases.    In  the  case  of  Prudham  t. 
PkiUipe,  1  Amb.  762,  it  was  determined  that  a  party  to  a  suit 
was  bound  by  the  sentence  in  relation  to  all  other  persons,  and 
that  it  is  always  sufficient,  if  the  one  against  whom  a  sentence 
is  offered,  was  a  party.    In  that  case,  it  was  indeed  holden  thai 
he  who  was  a  party  to  the  suit,  could  not  be  permitted  to  aver 
and  proTC  fraud  in  obtaining  the  sentence.    This  case  fuUj 
supports  the  principle  I  have  laid  down;  and  more,  thai  if  there 
was  fraud,  the  party  injured  by  it  must  apply  to  the  court  which 
pronounced  the  sentence,  to  Tacate  the  judgment.    In  the  case 
of  Baker  t.  Sogers,  Oro.  Eliz.  788,  a  prohibition  to  the  eccle- 
siastical court  was  refused,  because,  among  other  reasons,  the 
ecclesiastical  courts  had  jurisdiction,  and  the  court  could  not 
take  cognizance  whether  their  proceedings  was  lawful  or  not; 
and  this,  although  the  consequence  of  the  ecclesiastical  decision 
was  that  the  plaintiff  was  deprived  of  his  freehold.    In  the  case 
of  Siddulph  Y.  Ather,  2  Wils.  25,  it  was  admitted  thai  a  sentence 
in  an  ecdesiastical  court  in  a  matter  whereof  they  have  the  sole 
cognizance,  is  conclusive  evidence. 

In  the  case  of  Bunting  v.  Lepingtoell,  4  Co.  29;  Moor.  169  8. 
O.,  Lord  Coke  says:  *' Forasmuch  as  the  cognizance  of  the 
right  of  marriage  belongs  to  the  ecclesiastical  court,  and  the 
same  court  have  given  sentence  in  this  case,  the  judges  of  our 
law  ought  (although  it  be  against  the  reason  of  our  law)  to  give 
faith  and  credit  to  their  proceedings  and  sentences,  and  to 
think  that  their  proceedings  are  consonant  to  the  law  of  holy 
church,  for  cut/t6e<  in  sua  arte  periio  credendum  est^  and  so  haye 
the  judges  of  our  law  always  done.'' 

In  the  case  of  Da  Casta  v.  Villa  Beat,  2  Stra.  961,  which  ^ffaa 
an  action  on  a  contract  of  marriage,  per  verba  de  fuJturo^  on  the 
general  issue  pleaded,  the  defendant  offered  in  evidence  a  sen- 
tence of  the  spiritual  court  in  a  cause  of  conixact,  where  the 
judge  had  pronounced  against  the  suit  for  a  solemnization  in  j 
the  face  of  the  church,  and  declared  the  defendani  free  from 
all  contract.  The  chief  justice  held  this  to  be  proper  and  con* 
elusive  evidence  on  non-assumpsit.  It  was  a  cause  within  their 
jurisdiction.  Although  the  contract  was  per  verba  de  Jviuro, 
and  although  the  suit  there  is  diverso  iniuUu,  being  for  a  spe* 
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dfie  perfonnance,  as  far  as  admonition  will  go,  and  this 

for  damages,  yet  contaract  or  no  contract  was  the  point  in  issue. 

There  are  sereral  other  cases  to  the  same  purpose,  uoneoes- 
saiy  to  be  partieolarlj  stated:  Eenne's  Case,  Gro.  Jao.  186; 
Haig.  Law  Tracts,  456,  in  note;  2  Str.  960.  The  role,  which 
seems  justly  to  be  inferred  from  all  these  cases,  is,  that  where 
any  matter  belongs  so  peculiarly  to  the  jurisdiction  of  one 
oourt  that  other  courts  can  only  take  cognizance  of  the  same 
mibject  indirectly  and  incidentally,  the  latter  are  bound  by  the 
sentence  of  the  former,  and  must  giTe  credit  to  it:  Haig.  Law 
Tracts,  452. 

On  the  other  band,  if  the  parties  to  a  suit  in  a  temporal  court 
go  to  issue  on  any  other  matter  than  the  lawfulness  ci  the  mar- 
liage,  and  on  the  trial  of  such  issue  a  marriage  becomes  esseiH 
tial  to  the  title  of  either  party,  the  lawfulness  of  the  marriage 
is  as  much  a  subject  of  the  trial  as  any  incidental  fact,  of  a  kind 
merely  temporal,  material  to  the  issue.  Yet,  though  the  tem- 
poral courts  may  thus  incidentally  try  the  lawfulness  of  a  mar- 
riage, when  it  is  complicated  with,  and  comprehended  within^ 
some  other  issue,  still,  if  a  sentence  of  an  ecclesiastical  court 
is  offered  in  proof  or  disproof  of  the  marriage,  the  peculiar  ju« 
zisdietion  of  the  latter  is  so  attended  to  by  the  former,  that  it 
will  not  suffer  any  point  asserted  by  the  sentence  to  be  contro- 
verted. This  is  evident  from  the  authorities  before  referred  to» 
and  I  beliere  none  can  be  found  to  the  contrary. 

It  is  true  that,  in  the  case  of  The  King  t.  The  Ihichese  of 
KmgsUm,  11  State  Trials,  201,  etc.,  it  was  determined  that  a 
sentence  against  a  marriage,  in  a  suit  for  jactitation  of  marriage 
is  not  condusiTe  evidence  to  prevent  proving  the  same  marriage 
in  the  trial  of  an  indictment  for  polygamy;  and  also  that  such 
sentence  may  be  impeached  for  having  been  obtained  by  fraud. 
The  latter  part  of  that  determination  is  not  pertinent  to  the 
present  inqtiiry.  That  was  a  trial  before  the  house  of  lords,  on 
an  indictment  for  polygamy.  The  defendant  had  been  first 
married  to  Mr.  Hervey,  and  afterwards,  during  his  life,  to  the 
Duke  of  Kingston.  After  she  had  pleaded  not  guilty,  she 
oftsred  to  the  court  a  sentence  of  the  consistory  court  of  the 
bishop  of  London,  in  a  suit  of  jactitation  of  marriage,  instituted 
hj  her  against  Mr.  Herrey ,  that  she  was  free  from  all  matri- 
nM>nial  contracts  or  espousals  with  him;  and  it  was  insisted 
that  it  was  condusiTe,  and  that  no  other  eyidenoe  ought  to  be 
received  respecting  it. 

This  ease,  when  rightly  considered,  does  not  impugn  the 
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general  proposition  which  I  have  laid  down,  but  tends  to  its 
support.  The  sentence  was  pronounced  in  a  suit  instituted  not 
against,  but  bj  the  defendant;  and  it  was  not  against  her,  but 
in  her  favor;  and  on  the  trial  produced  by  her.  The  pemidoua 
consequences  of  concluding  a  criminal  prosecution  bj  such  a 
sentence,  so  procured,  must  he  obvious.  After  the  subject 
had  been  most  elaborately  discussed,  the  court  directed  these 
questions  to  be  put  to  the  judges: 

1.  Whether  a  sentence  of  the  spiritual  court,  against  a 
marriage,  in  a  suit  of  jactitation  of  marriage,  is  conclusive  evi- 
dence, so  as  to  estop  the  counsel  for  the  crown  from  proving 
the  same  marriage,  in  an  indictment  for  polygamy? 

2.  Whether,  admitting  such  sentence  to  be  conclusive  upon 
such  indictment,  the  counsel  for  the  crown  may  be  admitted  to 
avoid  the  effect  of  such  sentence,  by  proving  the  same  to  have 
been  obtained  by  fraud  or  collusion  ?  The  judges  decided  both 
of  these  questions  unanimously  against  the  defendant.  Yet  the 
court  admits  that  such  sentences  are  always  conclusive  evidence 
in  civil  suits,  when  produced  against  the  parties  to  them;  but 
that,  although  the  law  stands  thus  with  regard  to  civil  suits, 
proceedings  in  matters  of  crime,  and  especially  of  felony,  fall 
under  a  different  consideration;  first,  because  the  parties  are 
not  the  same;  and,  secondly,  such  doctrine  would  tend  to  give 
the  spiritual  courts,  which  are  not  permitted  to  exercise  any 
jurisdiction  in  matters  of  crime,  an  immediate  influence  in  trials 
for  offenses,  and  to  draw  the  decision  from  the  common  law,  to 
which  it  solely  and  peculiarly  belongs.  This  famous  case,  then, 
admits  the  doctrine  which  must  govern  our  present  decision. 
As  the  ecclesiastical  courts  have  in  England  exclusive  jurisdic- 
tion relative  to  the  probate  of  wills,  it  is  hence,  and  for  that 
reason,  determined  there,  that  all  acts  done  in  the  exercise  of 
that  jurisdiction  are  binding  and  conclusive  on  the  temporal 
courts.  This  point  is  established  by  the  whole  current  of 
authorities  upon  the  subject:  The  King  v.  Bavnea,  1  L.  Raym. 
262;  12  Mod.  136,  S.  C;  Bex  v.  VincerU,  1  Str.  481;  Bex  v. 
Bhodes,  Id.  703. 

The  causes  for  depriving  clergymen  of  their  benefices  gener- 
ally form  another  branch  of  the  peculiar  and  exclusive  juris- 
diction of  the  spiritual  courts  in  England;  and  hence  the 
sentences  of  those  courts,  in  this  regard,  have  been  determined 
to  be  so  conclusive  that  the  temporal  courts  cannot  examine 
what  is  decided  by  the  ecclesiastical  judges.  It  is  determined 
that,  in  these  cases,  if  the  spiritual  court  deprives  a  man,  by 
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Bentenoe,  in  a  case  where  they  have  jurisdiction,  the  cause  of  it 
can  nerer  come  in  question  in  any  temporal  court,  in  assize  or 
otherwise,  so  long  as  it  remains  in  force;  but  the  temporal 
eouria  are  boond  by  it:  Bex  y.  New  College  in  Oxford,  2  Ley. 
14;  Moore,  781;  1  Freem.  83;  5  Go.  1.  So,  again,  the  courts 
of  exchequer  and  the  commissioners  of  excise  having  a  pecul- 
iar jurisdiction  for  the  condemnation  of  forfeited  goods,  the 
determinations  of  both  are  condusiTe  evidence  in  actions 
brought  to  try  the  property  of  the  same  goods  in  other  courts: 
2W.  Bl.  977. 

Thus,  in  all  the  instances  which  have  been  mentioned  (and 
others  might  have  been  added),  there  is  a  concurrence  of 
anthority  that  the  sentences  of  courts  of  peculiar  or  exclusive 
jnziadiciion  (and  it  is  nnnecessary,  in  this  case,  to  inquire  what 
is  the  effect  of  the  determinations  of  courts  of  concurrent 
jurisdiction)  are  conclusive  against  those  who  were  parties  to 
them,  as  well  collaterally  as  directly. 

It  has  been  endeavored  already  to  prove  that,  from  the  prin- 
ciple of  comity,  the  same  respect  is  due  to  the  sentences  of 
foreign  courts,  on  subjects  within  their  exclusive  jurisdiction, 
as  to  domestic  sentences;  and  that  they  should  produce  the 
same  effecta  It  would  follow,  of  course,  were  there  no 
authority  for  that  purpose,  and  were  the  question  now  for  the 
first  time  agitated,  that  the  principle  should  extend  to  and  com- 
prehend the  sentences  of  foreign  courts  on  questions  of  prize. 
That  the  extending  of  this  principle  of  comity  to  the  sentences 
of  foreign  courts  does  not,  however,  rest  on  reasoning  only, 
appears  from  the  case  of  Hughes  v.  Cornelius,  2  Show.  232;  Sir 
T.  Baym.  473,  S.  C,  by  which  it  is  evident  that,  in  point  of  con- 
dusiTeness,  foreign  sentences  have  the  same  effect  as  domestic; 
and  that  the  only  remedy,  where  one  is  aggrieved  by  them,  is 
by  an  application  to  his  own  government.  In  the  case  of  Beak 
y.Tktfnchii,  Comb.  120;  3  Mod.  194,  S.  C;  1  Show.  6;  Holt, 
47,  the  same  doctrine  is  admitted.  In  the  case  of  Phillips  v. 
Burner,  2  H.  Bl.  410,  Lord  Chief  Justice  Eyre  says:  <<  It  is  one 
way  only  that  the  sentence  or  judgment  of  the  court  of  a  for- 
eigQ  state  is  examinable  in  our  courts,  and  that  is  when  the 
party  who  claims  the  benefit  of  it  applies  to  our  courts  to  en- 
force it."  ''  In  all  other  cases  we  give  entire  faith  and  credit 
to  the  sentences  of  foreign  courts,  and  consider  them  as  con- 
clusive upon  us."  Also,  in  the  case  of  Newland  v.  Horseman, 
1  Yem.  21,  the  lord  chancellor,  speaking  of  the  sentence  of  a 
foreign  court  of  admiralty,  declared  that  he  *'  would  not  slight 
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their  proceedings  beyond  aea;  and  if,  in  tbia  case,  the  damagea 
had  been  there  ascertained,  or  a  peremptory  sentence  giTen, 
the  same  shonld  baye  been  condnding  to  all  parties/' 

By  these  cases,  and  others  which  might  be  mentioned,  vide 
Com.  Dig.  Admiralty,  E.,  and  the  authorities  there  cited,  it 
clearly  appears,  that  it  has  long  been  understood  in  England^ 
that  foreign  sentences,  except  in  the  single  instance  mentioned 
by  Eyre,  C.  J.,  haye  the  same  effect  as  domestic  judgments. 
This  principle,  then,  is  as  well  established,  and  understood  to 
be  so,  as  any  other  principle  of  the  law.  And  not  only  has  the 
principle  been  clearly  established,  and  well  understood,  bat  in 
practice  it  has  also  been  extended  to  the  yezy  subject  under  con- 
sideration. 

The  first  reported  case,  by  which  the  conclusiyeness  of  for- 
eign sentences  of  courts  of  admiralty  was  determined,  was  thai 
of  Hughes  y.  Cornelius,  already  mentioned  for  a  different  par> 
pose.  By  a  special  yerdict,  a  sentence  of  an  admiral^  conrt 
in  France,  condemning  the  property,  was  found  in.  fayor  of  the 
defendant.  This,  it  is  true,  was  an  action  of  troyer,  and  of 
consequence  the  only  question  directly  before  the  court  was  the 
operation  of  the  sentence  upon  the  property.  But  the  princi- 
ple is  laid  down  in  the  broadest  terms;  and  in  the  like  terms 
foreign  sentences  are  compared  with  the  sentences  of  the  court 
of  exchequer.  Nor  is  it  in  my  power  to  conceiye  a  reason  why 
they  should  not,  in  all  respects,  as  well  collaterally  as  directly, 
haye  the  same  effect. 

Lord  Holt,  in  the  case  of  Oreen  y.  Waler,  2  L.  Raym.  893; 
and  in  Ewer  y  Jones,  Id.  935,  mentions  this  case  of  Hughes  y. 
Cornelius  as  an  authority,  although  he  had  been  of  counsel  for 
the  plaintiff,  and  although  the  sentence,  as  he  said,  was  an  un- 
just one.  Lord  Chief  Baron  Comyns,  Com.  Dig.  Admiralty, 
E.,  speaks  of  the  sentences  of  foreign  courts  of  admiralty  as 
conclusiye  upon  the  parties;  and  Professor  Wooddeson,  in  his 
Yinerian  Lectures,  yol.  ii.  455,  says:  "  When  a  definitiye  sen- 
tence is  pronounced  by  a  competent  court  of  admiralty,  other 
nations,  whose  subjects  may  happen  to  be  interested,  ought  to 
acquiesce.  To  examine  the  ground  of  such  sentence  is  to  at- 
tack the  jurisdiction  from  which  it  issued.'' 

It  would  be  strange,  indeed,  if  these  profound  lawyers  had 
understood  that  foreign  sentences  were  not  as  extensiyely  con- 
clusiye as  domestic  sentences,  that  there  should  be  no  intima- 
tion of  a  distinction  in  this  respect  between  them;  and  in  what 
restrained  sense  foreign  sentences  are  conclusiye.    We  haye, 
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liow6Tery  ihe  opinion  of  another  celebrated  laivjer.  Judge 
Boner,  extending  the  principle  of  the  condnsiTeneBa  of  sen- 
teoces  of  foreign  courts  of  admiralty  to  the  Teiy  case  now  nn« 
der  consideration,  N.  P.  240-244,  that  of  insurance.  It  was  an 
aetion  upon  a  policy  of  insurance,  with  a  warranty  that  the 
ahip  was  Swedish.  The  sentence  of  a  French  Admiralty  Court, 
oondemning  the  ship  as  "RngliaK  property,  was  holden  to  be 
eondusiTe.  The  same  case  was  previously  stated  in  ''The 
Theory  of  ETidence,''  page  87,  a  book  published  in  1761. 

The  case  of  Femandes  ▼.  Da  CosUiy  Park,  177,  was  tried  be- 
fore Lord  Mansfield,  in  the  year  1764.  The  ship  insured  was 
wananted  Portuguese.  To  prove  that  she  was  not  Portuguese, 
the  defendants  produced  a  copy  of  the  sentence  of  condemna- 
tion, by  which  the  ship  was  adjudged  not  to  be  Portuguese,  but 
^thout  the  libel.  He  also  produced  an  answer  of  the  plaintiff 
in  the  English  court  of  chancery,  admitting  that  the  ship  was 
eondemned  as  not  being,  or  under  pretense  of  not  being,  Por* 
toguese.  The  language  of  Lord  Mansfield,  as  reported  by  Mr. 
Park,  is  this:  ''As  the  sentence  is  always  general  (without  ex- 
pieesing  the  reason  of  the  condemnation)  attested  copies  of  the 
libel  ought,  in  strictness,  to  have  been  produced  to  show  upon 
what  ground  the  ship  was  libeled  against.  But  as  the  plaintiff 
hsB,  by  his  answer  in  chancery,  admitted  that  she  was  condemned 
fts  not  being  Portuguese,  when  added  to  the  expression  used  in 
the  sentence  of  condemnation,  that  the  ship  was  condemned  in 
the  court  of  prizes,  there  is  sufficient  evidence  for  us  to  proceed 
upon/' 

It  is  very  remarkable  that  although  the  dedsion  of  the  case  of 
FsnuEndes  v.  Da  Cosla  depended  upon  the  question  of  the  con- 
elnaiveness  of  foreign  sentences,  yet  that  question  was  not  at  all 
igitaied  in  the  trial.  Their  conclusiveness  was  taken  for  grant- 
ed. From  hence  it  is  impossible  not  to  infer,  and,  to  my  mind, 
with  perfect  satisfaction,  that  the  principle  was  then  understood 
to  be  ultimately  decided  and  well  known. 

From  what  has  been  said,  to  me  it  appears  evident,  that  be- 
fote  the  revolution  the  principle  was  established  in  England  by 
a  bng  and  uninterrupted  course  of  decisions  and  applied  to  a 
great  variety  of  subjects,  that  sentences  of  a  court  of  exclusive 
jnrisdiction  are  conclusive  against  aU  who  were  parties  to  them, 
•8  well  collaterally  as  directly;  that  this  was  equally  true 
whether  the  court  was  foreign  or  domestic;  and  that  this  prin* 
ciple  had  been  applied  as  comprehending  the  very  question  now 
under  consideration. 
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If  in  any  case  the  courts  of  this  coontiy  are  bound  to  reoeiye 
a  long  and  uninterrupted  course  of  decisions  of  the  English 
courts  as  evidence  of  the  law,  it  is  peculiarly  proper  that  they 
should  be  so  considered  in  questions  relative  to  commerce;  be- 
causCy  in  our  colonial  situation,  the  absolute  commercial  su- 
premacy of  the  mother  countiy  was  admitted,  and  therefore  a 
uniformity  of  decisions  on  commercial  questions  was  indispen- 
sable to  prevent  confusion.  Hitherto  I  have  mentioned  only 
the  decisions  of  the  English  courts  before  the  revolution,  but  I 
do  not  think  that  their  determinations  since  are  wholly  unim- 
portant. Considering  the  distinguished  character  of  the  judges 
of  those  courts,  when  composed  of  different  men,  and  that  they 
at  all  times  unanimously  concur,  the  evidence  is  not  to  be 
Blighted.  It  could  hardly  fail,  on  any  subject,  to  produce  a 
decisive  influence  on  my  judgment. 

The  case  of  Bemardi  v.  MoUeux,  Doug.  554,  was  upon  an 
insurance  of  freight  and  goods,  *'  warranted  neutral  ship  and 
neutral  property. "  The  plaintiff  offered  to  give  evidence,  on  the 
trial,  that  the  ship  and  property  were  neutral.  The  defendant 
objected  to  such  evidence  being  received,  and  as  the  ground  of 
his  objection,  produced  the  sentence  of  condemnation  in  the 
French  admiralty  court.  The  question  was,  whether  the  sen- 
tence was  conclusive  evidence.  The  case  was  argued  by  veiy  able 
counsel — Mr.  Wood  and  Mr.  Dunning,  for  the  plaintiff.  They 
admitted  that,  if  the  sentence  had  proceeded  expressly  on  the 
ground  of  the  property  not  being  neutral,  the  plaintiff  would 
be  bound  by  it;  but  they  insisted  that  the  sentence  was  am- 
biguous, and  therefore  that  the  plaintiff  was  not  concluded. 
Lord  Mansfield  declared  that  the  sentence  as  to  that  which  is 
within  it,  is  conclusive  against  all  persons,  unless  reversed  by 
the  regular  court  of  appeal.  In  addition  to  the  expressed 
declaration  of  the  court,  were  further  satisfaction  requisite, 
would  it  not  be  afforded  by  the  express  admission  of  such  coun- 
sel as  Dunning  and  Wood,  that  the  principle  was  too  well  known 
and  too  firmly  established  to  be  contended  against? 

Both  Park  and  Marshall  lay  it  down  as  a  clear  and  indisput- 
able rule,  that  if  it  has  been  adjudged  that  the  ship  or  goods 
insured  were  enemy's  property — ^and  this  appears  on  the  face  of 
the  sentence — it  is  conclusive  evidence  to  falsify  a  warranty  of 
neutrcdity.  The  principle  of  the  conclusiveness  of  sentences  of 
foreign  courts  of  admiralty  has  been  admitted  by  all  the  judges, 
without  a  suggestion  from  any  one  to  the  contraiy;  and  Lord 
Kenyon  (8  T.  B.  196),  says  it  has  been  acknowledged  ever  since 
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it  was  so  ruled  in  the  case  of  Hughes  v.  ComeliuB.  A  great 
number  of  cases  have  been  governed,  and  inunense  property 
setQed  by  it:  Le  Catix  t.  Eden,  Doug.  572;  Lindo  v.  Rodney, 
Id.  591;  MUchea  t.  Bodney,  Id.  598;  Ladbrook  v.  CrickeU,  2  T. 
B.  649;  Lord  Camden  ▼.  Home,  4  Id.  882;  OarreU  t.  Kensing^ 
tan,  8  Id.  230;  Pdiard  v.  BeU,  Id.  434;  Oeyer  t.  Aguiiar,  7  Id. 
681;  Bird  y.  AppleUm,  8  Id.  562;  BarnOay  t.  Zetois,  Park  Ins. 
359;  5a2oticct Y.  TFbodmos, Id.  362;  Pricey.  BeU,  1  East,  663;  Bar- 
ing  T.  ClageU,  3  Bos.  &  P.  201.  In  all  these  cases  there  has  been 
nodiyersity  of  opinion  that  those  sentences  were  conclosiYe 
eridence,  not  merely  in  suits  between  the  identical  parties,  but 
for  collateral  purposes  also;  that,  in  actions  brought  on  policies 
of  insurance,  they  were  conclusive  against  the  assured.  If  all 
this  does  not  furnish  satisfactory  evidence  what  the  law  is  upon 
the  question,  and  that  it  was  settled  and  known  previous  to  the 
reTolution,  it  is  impossible  for  me  to  conceive  what  would. 
And  what  adds  to  the  evidence  that  the  rule  was  established 
and  known,  is,  that  it  was  generally  admitted  as  such,  both  by 
eminent  counsel  and  learned  judges,  vrithout  discussion  or 
argmnent.  In  the  late  case  of  Lothian  v.  Henderson,  in  the 
house  of  lords,  3  Bos.  &  P.  499,  all  the  judges,  in  an  action 
upon  a  policy  of  insurance,  held  that  the  sentence  of  a  foreign 
conrt  of  admiralty  is  conclusive  evidence  of  what  appears  upon 
the  face  of  it,  provided  there  is  no  agreement  of  the  parties 
that  it  should  not  be  so. 

I  will  now  proceed  to  consider  how  this  question  stands,  in 
point  of  authority,  in  the  United  States.  The  question  is  now 
for  the  first  time  presented  to  this  court;  but  it  has  been  dis- 
cussed in  the  courts  of  several  of  the  other  states. 

In  the  state  of  Connecticut,  in  the  case  of  Stewart  v.  Warner, 
1  Bay,  142  [2  Am.  Dec.  61],  it  was  determined  that  the  sen- 
tence of  a  foreign  court  of  admiralty  is  conclusive  evidence,  and 
cannot  be  impeached  in  this  country,  until  regularly  set  aside 
in  the  country  where  it  was  pronounced.  Indeed,  the  judgment 
in  that  case  went  further  than  I  should  be  disposed  to  go,  for  it 
determined  that  such  sentence  could  not  be  avoided  on  account 
of  fraud  practiced  in  obtaining  it.  It  is  just,  also,  to  observe 
that  the  case  was  an  action  of  trover,  and  therefore  that  the 
opinion,  in  reference  to  the  subject-matter  of  it,  does  not  go 
bejond  that  declared  in  the  case  of  Hughes  v.  Comelins — that 
the  proceeding,  being  in  rem,  was  conclusive  as  evidence  of 
property.  It  ought,  however,  to  be  observed  that  the  principle 
ia  laid  down  in  the  most  unqualified  terms  and  without  any 
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intimation  of  a  distinction,  by  which  it  is  to  1>e  xesindnedy  in  its 
application,  to  the  very  case  then  nnder  considexation.  The 
same  principle  was  afterwards  determined  in  the  case  of  BuA 
▼.  Sheldon,  1  Day,  170.  It  was,  indeed,  in  relation  to  a  decree 
of  a  court  of  probate — a  domestic  court.  But  it  has,  I  think, 
been  already  proved  that  there  is  no  distinction  as  to  the  effects 
of  their  sentences,  between  foreign  and  domestic  courts;  the 
whole  question  being  in  this  regard,  as  to  the  natore  of  their 
!  jurisdiction. 

It  is  true,  that  at  the  time  these  cases  were  determined,  the 
court  of  errors,  by  which  they  were  determined,  was  composed 
of  the  members  of  the  legislative  council,  who  are  chosen  anna- 
cdly  by  the  freemen  of  the  state;  but  it  is  also  true,  that  many 
of  them  were,  at  that  time,  eminent  and  respectable  lawyers. 

In  the  state  of  New  York,  in  the  case  of  Vandenheuval  v.  The 
Uniled  Insurance  Company  [1  Am.  Dec.  180],  this  question  came 
directly  before  the  supreme  court.  It  was  an  action  on  a  policy 
of  insurance  on  the  freight  of  the  ship  Astrea,  which  was  repre- 
sented as  the  property  of  the  pl^tiff^  who  was  a  naturalized 
citizen  of  the  United  States.  The  ship,  in  the  course  of  her 
voyage,  was  captured  by  a  British  frigate,  carried  into  Gibraltar, 
and  there  condemned,  *'  as  belonging  at  the  time  of  her  cap- 
ture, to  Spain,  or  to  persons  being  the  subjects  of  the  king  of 
Spain,  or  inhabiting  within  the  territories  of  the  king  of  Spain, 
enemies  of  the  king  of  Great  Britain."  All  the  learned  judges 
who  gave  their  opinions,  £ent,  Baddiff,  and  Benson,  agreed 
that  this  sentence  ought  to  be  deemed  conclusive  evidence,  to 
falsify  the  representation  that  the  property  belonged  to  the 
plaintiff,  and  this  upon  the  ground  of  what  was  the  Engliah 
law  upon  the  subject  at  the  time  of  the  revolution. 

It  is  true  that  this  judgment  was  reversed  by  the  court  of  errors. 
But  when  I  consider  the  character  of  the  judges  of  the  two  courts, 
the  first  composed  of  grave,  respectable  and  learned  lawyers,  and 
the  second  constituted  by  popular  elections,  I  derive,  at  least, 
as  much  satisfaction  from  the  imanimity  of  the  former,  the  result 
of  their  laborious  investigation,  as  from  the  opposing  decision 
of  the  latter.  It  can  hardly  be  supposed  that  the  reversal  of  a 
judgment  so  rendered,  can  be  considered  as  finally  deciding  in 
that  state,  this  important  question.  In  the  great  commercial 
state  of  Pennsylvania,  it  has  been  determined  that  the  sentence 
of  a  foreign  court  of  admiralty,  condemning  property  as  prize, 
is  conclusive,  not  only  as  to  its  direct  effects,  but  also  as  to  the 
facts  directly  decided  by  it. 
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It  is  tme  that  in  the  case  of  Calhoun  y.  The  Inauranoe  Comr 
potty  of  PermByhxmia,  1  Binn.  293,  it  was  not  necessaiy  that 
the  question  sfaoold  be  detezmined,  and  it  was  not  detezmined 
expresslj;  but  from  what  Yates,  J.,  says,  it  is  eyident  what  the 
law  upon  that  point  was  then  understood  to  be  in  that  state. 
He  observes  that,  **  the  oourts  having  adopted  the  English  doo- 
trine  that  the  sentences  of  foreign  courts  were  conclusive  as  to 
the  points  which  they  professed  to  decide,  it  was  judged  neces- 
Huy  to  introdaoe  words  similar  to  the  present  into  the  policies." 
The  words  here  referred  to  were  the  cause  of  the  great  question 
in  that  case. 

The  reason  why  the  court  in  the  case  last  referred  to, 

cautiously  aroided  expressing  an  opinion  on  the  question  now 

nnder  consideration,  was  probably  because  the  same  question 

was  th^i  finder  the  consideration  of  the  high  court  of  errors 

sod  appeals  in  that  state,  in  the  case  of  Dempsey  against  the 

same  insurance  company.    This  was  an  action  of  covenant  on  a 

poli<7  on  goods  warranted  American  property.     They  were 

condemned  in  the  court  of  admiraliy,  as  belonging  to  the 

enemies  of  the  crown  of  Great  Britain.     The  cause  was  tried  in 

liank,  before  the  supreme  court.    On  the  trial  the  sentence  of 

eondenmation  was  produced,  and  thereupon  the  plaintiff  offered 

to  prove  that  the  property  was  American.    The  evidence  was 

rejected,  and  thereupon  a  bill  of  exceptions  was  tendered  and 

allowed,  and  a  writ  of  error  brought,  the  result  of  which  was 

that  the  judgment  of  the  supreme  court  was  af&rmed  by  the 

opinion  of  five  judges  against  one,  they  being  of  opinion  that 

**th6  sentence  of  a  foreign  court  of  admiralty,  condemning 

property  as  prize,  is  conclusive,  not  only  as  to  its  direct  effects, 

hat  also  as  to  the  facts  directly  decided  by  it."    Thus  in  Fenn- 

ajlTania,  as  well  the  supreme  court  as  the  high  court  of  errors 

ttd  appeals,  are  as  nearly  as  possible,  without  being  absolutely 

80,  onanimous  upon  this  question.    What  has  been  stated  is  all 

the  light  which  can  be  obtained  upon  this  subject,  from  the  de- 

ciaioDS  of  the  state  courts. 

In  the  supreme  court  of  the  United  States,  in  the  case  of 
Croudmn  ▼.  Leonard^  4  Cranch,  434,  it  has  been  determined, 
hy  the  opinion  of  four  judges  against  two,  that  the  sentence  of 
A  foreign  court  of  admiralty  condemning  a  vessel  for  a  breach 
oi  blockade,  is  conclusive  evidence  of  that  fact,  in  an  action  on 
a  policy  of  insurance.  If  this  decision  is  to  be  considered  as 
Ui  authority  in  the  national  courts  (and  I  think  it  will),  it 
would  be  with  extreme  reluctance  that  I  should  feel  myself 


142  Stmmes  v.  Frazieb.  [Mass. 

bound  to  dissent  from  it,  by  prescribing  a  different  rule  for  the 
administration  of  justice  in  the  courts  of  the  state.  There 
seems  to  be  a  peculiar  propriety  in  respecting  the  decisions  of 
the  supreme  court  of  the  United  States  upon  this  subject;  be- 
cause there  is  delegated  to  the  national  goyemment  an  au- 
thority to  regulate  commerce,  and  because  it  is  highly  interest- 
ing to  commerce  that  the  same  rule  of  decision  in  this  respect 
should  perrade  the  whole  country.  It  would,  indeed,  be  in- 
convenient, embarrassing,  and  disreputable,  that  in  different 
actions  depending  at  the  same  time  in  the  national  and  state 
courts,  brought  on  the  same  policy,  and  governed  by  the  same 
facts,  contrary  judgments  should  be  rendered;  and  this  might 
be  the  case  if  different  rules  of  decision  were  adopted  by  them 
respectively. 

On  the  whole,  I  am  of  opinion  that,  previous  to  Ibhe  revolu- 
tion, it  was  an  established  and  known  rule  of  English  law  that 
in  an  action  on  a  policy  of  insurance,  a  sentence  of  a  foreign 
court  of  admiralty  was  conclusive  evidence  of  everything  clearlj 
and  pertinently  expressed  in  it;  and  I  am  inclined  to  believe 
that  if  the  question  were  now  rea  irUegra,  Buoh  ought  to  be 
deemed  the  meaning  of  the  contract. 

By  CoxjBT.     New  trial  ordered. 
See  Brown  v.  Union  Ins,  Co,,  post. 


Stmmes  v.  Frazieb. 

(6  Hm.  SA4.] 

Pro  Rata  Reward  to  Finder.— Where  a  reward  was  offered  by  pablie 
advertisement  for  the  recovery  of  lost  bank  billsy  it  was  held  that  the 
finder  of  a  part  waa  entitled  to  a  pro  rata  pert  of  the  reward  offered. 

Assumpsit  to  recoyer  a  reward  or  proportion  thereof  offered 
by  defendant  to  the  one  who  should  find  and  restore  a  nomber 
of  bank  bills  lost.  The  following  facts  appeared  on  the  trial 
of  the  general  issue:  The  defendant  haTing  lost  from  bis 
pocket  a  large  number  of  bank  bills,  amounting  to  more  than 
fifteen  hundred  dollars ,  published  an  advertisement  in  the 
Boston  Gazette,  describing  the  money  lost,  and  offering  a 
reward  of  two  hundred  dollars  to  any  person  who  should  find 
and  restore  the  same.  The  plaintiff,  having  seen  the  advertise- 
ment, gave  notice  to  defendant  that  a  certain  man  had  an 
unusual  number  of  bank  bills  in  his  possession,  which  plaintiff 
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thought  had  been  stolen  or  found;  in  consequence  of  this  in- 
foimationy  and  with  the  plaintiff's  assistance,  defendant  recov- 
cred  more  than  one  thousand  dollars  of  the  sum  lost,  and  took 
from  the  original  finder  his  promissory  note  and  some  furniture 
for  the  part  that  was  not  restored.  The  defense  set  up  was, 
Uiat  plaintiff  not  haying  restored  the  whole  sum  lost,  he  had 
not  brought  himself  within  the  promise;  and  that  defendant 
had  paid  plaintiff  five  dollars  for  his  serrices,  so  that  no  recoTeiy 
could  be  had  on  the  count  for  a  quarUum  meniii.  Parker,  J. ,  in- 
stracted  the  jury  that  the  fair  construction  of  the  advertisement 
was,  that  the  loser  should  pay  two  hundred  dollars  for  the  whole 
Bom  lost,  and  a  ratable  proportion  for  any  part  that  should  be 
restored;  and  that  upon  the  count  for  a  quantum  meruit  they 
might  consider  the  advertisement  as  evidence  of  the  plaintiff's 
acknowledgment  that  two  htmdred  dollars  was  a  reasonable 
compensation  for  finding  and  restoring  the  whole,  and  might 
adopt  it  as  a  rule  for  ascertaining  the  reasonable  compensation 
for  the  part  actually  restored.  Yerdict  for  the  plaintiff,  accord- 
ingly. A  motion  for  a  new  trial  for  misdirection  was  made  and 
submitted  without  argument. 

Pabker,  J.  However  reluctant  we  might  feel  in  supporting  a 
defense  so  inconsiBtent  with  good  faith  and  honorable  dealing, 
as  that  which  is  set  up  in  this  action,  we  must,  nevertheless, 
govern  ourselves  by  the  rules  of  law;  and  if,  by  those  rules,  the 
plaintiff's  action  cannot  be  maintained,  he  must  fail,  however 
strong  his  claim  in  equity  and  honor.  But,  upon  deliberation, 
we  are  all  of  opinion  that  the  law  is  with  the  plaintiff,  and  that 
the  legal  effect  of  the  advertisement  is  a  promise  to  pay,  pro 
mto,  according  to  the  sum  restored,  if  part  of  the  whole  sum 
lost  should  not  be  regained.  Any  other  construction  would  be 
extremely  mischievous  in  its  effects,  and  would,  in  most  cases, 
tend  to  convert  an  honest  finder  of  lost  or  stolen  property  into 
a  f radulent  concealer  of  it.  For  when  an  honest  man,  in  low 
circumstances,  encouraged  by  an  advertisement  like  that  in  the 
present  case,  and  having  bestowed  his  time  and  labor  in  search- 
ing for  and  restoring  lost  property,  shall  find  that,  by  accident  or 
previous  fraud,  part  of  the  property  has  disappeared,  and  that, 
by  law,  his  diligence  and  fidelity  are  to  pass  wholly  without 
reward,  the  temptation  to  convert  the  whole  to  his  own  use 
might  be  too  strong  to  resist;  for,  in  most  cases,  a  detection 
would  be  difficult,  if  not  impossible.  It  is,  therefore,  for  the 
interest  of  the  loser,  and  certainly  tends  to  secure  the  integrity 
of  the  finder,  that  whenever  any  proportion  of  the  property  is 
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fonnd  and  aetoallj  restored  under  oircamsianoes  which  leave 
no  doubt  of  the  faithfulness  and  integrity  of  the  finder,  this 
latter  should  have  sueh  part  of  the  reward  which  may  have  been 
offered,  as  will  be  proportionate  to  the  property  so  restored. 

An  offer  of  a  reward  might  undoubtedly  be  so  expreeaed  as 
to  exclude  any  apportionment;  for  the  owner  of  the  property 
may  prescribe  his  terms  for  the  restoration  of  it,  he  having  a 
right  to  reclaim  it  wherever  it  may  be  found.  But  where  a  com- 
pensation is  offered  in  general  terms,  like  those  in  the  present 
case  (viz.,  two  hundred  dollars  for  the  finding  and  restoring  of 
a  lost  parcel  containing  bank  bills),  it  is  consistent  with  honesty 
and  fair  dealing,  and  with  the  interest  of  the  loser  himself, 
and  not  inconsistent  with  any  principle  of  law,  that  a  propor- 
tion of  the  reward  should  be  recovered,  according  to  the  sum 
actually  restored.  The  direction  at  the  trial  was,  therefore, 
right. 

As  to  that  part  of  the  direction,  that  on  the  count  for  a  gtcon- 
tum  meruU  the  jury  might  consider  the  sum  mentioned  in  the 
advertisement  as  a  rule  by  which  to  measure  the  damages;  if  it 
were  necessary  to  determine  this,  we  see  no  objection  to  it. 
What  is  a  reasonable  compensation  for  services  rendered  does 
not  depend  solely  on  the  time  expended,  or  the  actual  labor 
bestowed.  The  peculiar  situation  of  the  property,  the  risk  in 
saving  it,  and  other  circumstances,  may  be  taken  into  consid- 
eration. Were  a  man  in  a  ship  to  drop  a  bag  of  money  over- 
board and  request  another,  at  the  hazard  of  his  life,  to  dive  for 
it,  and  it  should  be  restored,  we  do  not  think  a  jury  would  be 
bound  to  limit  the  damages  to  the  value  of  the  time  expended 
in  rescuing  it.  Whatever  is  reasonable  they  may  give;  and  it 
is  certainly  reasonable  that  the  finder  of  a  moiety  of  any  prop- 
erty lost  should  receive  for  his  labor  and  services  a  moiety  of 
the  sum  which  the  loser  himself  thought  a  reasonable  compen- 
sation for  finding  the  whole. 

By  CoxTBT.    Let  judgment  be  entered  on  the  verdict. 
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Grssnwood  v.  Curtis. 

TAUurr  or  Contract  Determined.— A  oontimet  made  in  »  foieigB 
tmatij,  Tslid  hj  its  laws,  and  to  be  there  executed,  m^  be  enf oroed 
m  aaolliar  state,  althon^  not  valid  by  the  lawe  of  the  latter  atate,  or 
piohildted  to  its  cituenfl,  except  when  the  state  or  its  dtinns  mayanf* 
far  inJQzy  by  enforcing  it,  or  when  it  would  have  the  effect  of  a  pemi- 
cioiia  and  detestable  example. 

84M1L — ^Where  a  cargo  was  purchased  on  the  coast  of  Africa,  to  be  paid  for 
in  slsvesy  and  a  part  of  which  was  deliTered  in  payment,  and  an 
aeooont  stated  for  the  balance  in  cash,  for  which  a  note  was  given  pay- 
able in  slayes,  it  was  held  that  a  recovery  may  be  had  on  the  msimiU 


AsBDKPsrr.  From  a  case  stated  for  the  opinion  of  the  court, 
it  appeared  that  the  plaintiff  was  the  owner  of  the  brigantine 
Hope  and  her  cargo,  consigned  to  Hichbom,  the  master,  as 
Bupercaigo;  that  the  cargo  was  to  be  sold  on  the  coast  of  Africa 
for  slaTee;  that  on  arriving  in  Africa  the  cargo  was  sold  to 
defendant  for  one  hundred  and  fifteen  slaves;  that  Hichbom 
having  died,  Delaney  was  appointed  master  and  received  on 
board  a  number  of  the  slaves,  in  part  payment  for  the  cargo; 
that  soon  after  defendant  stated  an  account,  wherein  he 
acknowledged  the  balance  due,  and  on  the  same  day  gave  his 
promissory  note  for  a  number  of  slaves  and  seventy-six  bars, 
Afiican  currency,  payable  on  demand,  to  the  owners  of  the 
Hope.  This  note  was  dated  at  Bio  Pongos,  July  27,  1802, 
and,  with  the  account,  was  given  by  defendant  to  Delaney  for 
the  owners.  Afterwards,  in  May,  1803,  William  Hippias  was 
authorized  to  demand  and  receive  of  the  defendant  the  contents 
of  the  note.  Letters  written  by  Hippias  to  the  owner  of  the 
vessel  he  commanded,  and  to  plaintiff,  were  read  in  evidence, 
though  objected  to,  from  which  it  appeared  that  a  demand  for 
payment,  on  behalf  of  the  plaintiff,  had  been  made  upon  the 
defendant,  and  payment  refused.  Hippias,  prior  to  this  action. 
Wis  lost  at  sea,  together  with  all  his  papers. 

A  verdict  was  found  for  the  plaintiff,  by  consent,  subject  to 
the  opinion  of  this  court  whether  the  letters  were  properly 
•dmitted  aa  evidence,  and  whether  an  action  could  be  main- 
lined in  this  state,  either  upon  the  aoooiint  or  the  note. 

Chmmmg,  for  the  defendant. 

(hre  and  S^firidge,  canira. 

By  Ooort,  PABSoini,  0.  J.  This  action  is  amumfmU  on  a  prom* 
iimy  note  lor  the  delivery  of  slaves,  and  the  payment  of  bars. 
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which  are  an  African  cnrrencj,  and  also  on  an  insimul  compu- 
tasserU.  A  verdict  has  been  found  for  the  plaintiff,  upon  a  trial 
on  the  general  issue,  subject  to  the  opinion  of  the  court  upon  a 
case  stated  by  the  parties.  Two  objections  haye  been  made  to 
the  Terdict  by  the  counsel  for  the  defendant:  that  the  letters  of 
Hippias  were  improperly  admitted  in  evidence;  and,  if  they 
were  not,  that  no  action  can  be  maintained  in  this  state  on  a 
breach  of  either  of  the  supposed  promises. 

The  note  was  made  at  Bio  Pongos,  on  the  coast  of  Africa,  for 
the  delivery  of  slaves  there  on  demand.  Hence  the  defendant 
very  properly  argued  that  the  slaves  ought  to  have  been 
demanded  before  he  could  be  discharged  in  an  action  on  the 
note;  and  there  was  no  evidence  of  this  demand  but  what  arose 
out  of  Hippias's  letters.  If  those  were  not  properly  admitted, 
and  the  plaintiff  cannot  recover  upon  the  inHmul  compiUasBeni, 
the  verdict  must  be  set  aside.  But  if  the  plaintiff  can  mj^intAin 
his  action  upon  the  insimul  compuiasaent,  where  no  previous 
demand  was  necessary  to  entitle  him  to  his  action,  the  admis* 
sion  of  Hippias's  letters  becomes  immaterial,  and  cannot  affect 
the  verdict. 

When  the  plaintiff's  vessel,  of  which  Hichbom  was  master 
and  supercargo,  furrived  in  Africa,  the  master  sold  the  cargo  to 
the  defendant,  to  be  paid  for  by  the  delivery  of  one  hundred 
and  fifteen  slaves.  The  defendant  delivered  but  a  part  of  the 
slaves  to  Delaney,  who,  on  the  death  of  Hichbom,  succeeded 
him  as  master,  and  the  vessel  returned  without  the  residue. 
The  contract  on  the  part  of  the  defendant  was  then  broken, 
and  the  plaintiff,  if  the  contract  was  lawful,  had  his  remedy  at 
law,  to  recover  damages  for  such  breach.  That  the  contract 
was  not  performed,  is  admitted  by  the  defendant;  for  he  has 
stated  an  account  between  himself  and  the  owner  of  the  out- 
ward cargo,  in  which  he  credits  the  owner  with  the  value  of  the 
cargo,  and  after  having  charged  him  with  the  slaves  delivered, 
and  the  advances  made  to  the  master,  acknowledges  a  balance 
in  cash  of  six  thousand  and  fifty-six  bars,  equal  to  four  thou- 
sand four  hundred  and  eighty-one  dollars  and  forty-one  cents, 
due  from  him.  If  no  further  transactions  had  been  had,  there 
can  be  no  doubt  but  that  the  plaintiff,  on  assenting  to  this  set- 
tlement, might  have  recovered  this  balance  on  an  inaimul  com- 
puiasserU,  and  without  making  a  demand  of  the  money  previous 
to  the  action. 

But  it  appears  that  on  the  same  day,  before  Delaney  left  Bio 
Pongos,  the  defendant  also  made  the  note  dedaxed  on,  the  bal« 
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ftDce  of  the  account  being  the  consideration  of  the  note,  and 
the  note  and  accounts  being  parts  of  the  same  transaction.  It 
is  manifest,  then,  that  the  plaintiff  cannot  recover  both  on  the 
note  and  on  the  account.  If  there  be  no  illegality  attached  to 
Uiis  tzansaction,  the  plaintiff  may  recoyer  on  either,  as  the  note, 
not  being  negotiable  nor  accepted  in  satisfaction  of  the  ac- 
count, nor  of  a  higher  nature,  does  not  merge  the  account. 

Being,  therefore,  well  satisfied  that  an  action  may  be  main- 
tained on  the  insimid  compiUassent,  if  the  settlement  was  not 
iUegal,  without  any  previous  demand,  it  becomes  unnecessary 
to  give  any  opinion  on  the  admission  of  Hippias's  letters.  But 
baling  considered  this  question,  it  is  our  opinion  that  the  ad- 
mission was  regular.  Hippias  was  sent  to  make  the  demand  in 
a  country  where  there  is  no  regular  civil  gbvemment,  and  not 
baring,  that  we  know  of,  any  magistrates  or  notaries  authorized 
to  take  and  certify  affidavits,  or  regularly  to  authenticate  testi- 
mony in  any  manner,  and  as  no  cause  was  then  pending  or  ex- 
pected, it  cannot  be  required  that  he  should  cany  with  him  a 
dedimua  protesiaiem. 

There  seems,  therefore,  to  be  a  commercial  necessity  to  admit 
eTidence  of  this  nature  under  these  circumstances,  to  enforce* 
contracts  made  abroad  in  barbarous  or  uncivilized  countries. 
TboB  evidence  might  be  controlled;  and  if  the  defendant  had 
shown  that  when  Hippias  was  at  Bio  Pongos  the  slaves  were 
ready  to  be  delivered,  probably  little  credit  would  have  been 
paid  to  the  letters.  But  whether  this  opinion  be  or  be  not  cor- 
rect, if  an  action  can  be  maintained  on  the  insimvl  compiUasseni, 
the  admission  was  immaterial,  and  cannot  affect  the  verdict. 

The  second  objection,  that  no  action  upon  either  of  the 
promises  alleged  can  be  maintained  in  this  state,  is  principally 
lehed  on  by  the  defendant.  The  argument  of  his  counsel  has 
been  supported  with  much  ingenuity.  The  slave  trade,  he  has 
argued,  is,  or  has  been,  prohibited  by  a  statute  of  the  common- 
wealth, in  the  preamble  of  which  it  has  been  declared  to  be  an 
umighteous  commerce,  and  he  attempted  to  show  that  in  itself 
it  was  immoral.  This  objection  deserves  much  consideration. 
By  the  common  law,  upon  principles  of  national  comity,  a  con- 
tiact  made  in  a  foreign  place,  and  to  be  there  executed,  if  valid 
by  the  laws  of  that  place,  may  be  a  legitimate  ground  of  action 
in  the  courts  of  this  state;  although  such  contract  may  not  be 
valid  by  our  laws,  or  even  may  be  prohibited  to  our  citizens. 
Thus,  in  states  where  a  greater  rate  of  interest  is  allowed  than 
by  our  statute,  a  contract  socuring  a  greater  rate  of  interest. 
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but^agroeably  to  ihe  law  of  the  place,  may  be  sued  in  our  courti, 
where  the  plaintiff  shall  reoorer  the  stipulated  interest. 

This  rule  is  subjeot  to  two  exceptions;  one  is,  when  the  com- 
monwealth or  its  citizens  may  be  injured  by  giving  legal  effect 
to  the  contract  by  a  judgment  in  our  courts.  Thus,  a  contract 
for  the  sale  and  delivery  of  merchandise  in  a  state  where  such 
«ale  is  not  prohibited,  may  be  sued  in  another  state,  where  such 
merchandise  cannot  be  lawfully  imported.  But  if  the  deliyeiy 
was  to  be  in  a  state  where  the  importation  was  interdicted, 
then  the  contract  could  not  be  sued  in  the  interdicting  state, 
because  the  giving  of  legal  effect  to  such  a  contract  would  be 
repugnant  to  its  rights  and  interest.  Another  exception  is, 
when  the  giving  of  legal  effect  to  the  contract  would  exhibit  to 
the  citizens  of  the  state  an  example  pernicious  and  detestable. 
Thus,  if  a  foreign  state  allows  of  marriages  incestuous  by  the 
law  of  nature,  as  between  parent  and  child,  such  marriage  could 
not  be  allowed  to  have  any  Talidity  here.  But  marriages  not 
naturally  unlawful,  but  prohibited  by  the  law  of  one  state,  and 
not  of  another,  if  celebrated  where  they  are  not  prohibited, 
would  be  holden  valid  in  a  state  where  they  are  not  allowed. 
As,  in  this  state,  a  marriage  between  a  man  and  his  deceased 
wife's  sister  is  lawful,  but  it  is  not  so  in  some  states,  such  a 
marriage  celebrated  here  would  be  held  valid  in  any  other  state, 
and  the  parties  entitled  to  the  benefits  of  the  matrimonial  con- 
tract. Another  case  may  be  stated,  as  within  this  second  excep- 
tion, in  an  action  on  a  contract  made  in  a  foreign  state  by  a 
prostitute,  to  recover  the  wages  of  her  prostitution.  This  con- 
tract, if  lawful  where  it  was  made,  could  not  be  the  legal 
ground  of  an  action  here;  for  the  consideration  is  confessedly 
immoral,  and  a  judgment  in  support  of  it  would  be  pemicioua 
from  its  example.  And  perhaps  all  cases  may  be  considered  as 
within  this  second  exception,  which  are  founded  on  moral  turpi- 
tude, in  respect  either  of  the  consideration  or  the  stipulation. 

Before  the  present  case  can  be  compared  with  this  rule,  in- 
cluding the  exceptions  to  it,  the  merits  of  it  must  be  ascertained. 

In  South  Carolina  it  was  lawful  to  purchase  slaves  on  the 
coast  of  Africa,  and  to  import  them  as  merchandise  into  thai 
«tate.  And  it  does  not  appear  that  this  purchase  and  importa- 
tion were  unlawful  at  Bio  Pongos.  The  original  contract  was 
made  at  Bio  Pongos  for  the  purpose  of  obtaining  alayes  to 
transport  to  Charleston.  The  account  was  stated  at  Bio  Pongos, 
in  which  the  defendant  acknowledged  a  balance  due  in  cash, 
which  was  assented  to  by  the  plaintiff  in  Charleston.    Whetbec 
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of  ike  contracts  is  to  be  governed  by  the  law  of  Bio 
PoBgoe  or  of  Sooth  Carolina  is  immaterial;  for  in  either  case  it 
does  not  appear  that  either  of  them  was  invaUd  lege  loci. 
Either  of  them,  therefore,  may  be  the  ground  of  an  action  in 
this  state,  unless  it  come  within  one  of  the  exceptions  to  the 
role,  even  if  a  contract  of  this  nature  made  by  the  citizens  of 
this  state  should  be  void.  To  maintain  action,  if  it  be  not 
within  the  exceptions,  is  enjoined  on  us  by  the  comity  we  owe 
another  state.  And  to  entitle  the  defendant  to  retain  in  hia 
hands  the  debt  which  he  justly  owes  as  between  the  parties,  he 
ought  clearly  to  show  some  principle  by  which  he  may  defend 
himself  in  dishonestly  retaining  this  property. 

We  do  not  perceive  any  injury  that  could  arise  to  the  rights  or 
interests  of  this  state  or  its  citizens  if  either  of  the  contracts 
had  been  faithfully  executed  agreeably  to  the  terms  of  it.  It 
was  made  abroad  by  persons  not  citizens  of  the  commonwealth^ 
and  to  be  executed  abroad,  having  no  relation  in  its  conse-^ 
qpences  to  our  laws.  The  defendant,  therefore,  to  establish 
his  defense  must  bring  this  case  within  the  second  exception^ 
and  show  that  the  action,  as  considered  by  the  laws  of  this 
commonwealth,  is  a  turpia  causa  furnishing  a  pernicious  prece- 
dent, and  so  not  to  be  countenanced.  This,  upon  public  prin- 
ciples, he  is  authorized  to  do,  notwithstanding  he  is  a  party  to 
all  the  moral  turpitude  of  the  contract. 

The  argument  is  that  the  transportation  of  slayes  from  Africa 
is  an  immoral  and  vicious  practice,  and  consequently  that  any 
contract  to  purchase  slaves  for  that  purpose  is  base  and  dishon- 
est, and  ^pannot  be  the  foundation  of  an  action  here  within  the 
principle  of  comity  adopted  by  the  conmion  law.  This  objec- 
tion may  apply  to  the  counts  on  the  note,  but  not  to  the  count 
on  the  insimul  computasaent.  Laying  the  counts  on  the  note  out 
of  the  case,  we  shall  consider  the  objection  of  moral  turpitude 
so  far  as  it  affects  the  count  on  the  irmmul  compuiaaaent;  and 
we  are  satisfied  that  the  objection  does  not  apply  to  the  contract 
avened  in  this  count,  there  being  nothing  immoral  in  the  con- 
sideration on  the  plaintifTs  part,  or  in  the  stipulation  made  by 
the  defendant.  If  a  Charleston  merchant  should  send  a  cargo 
of  merchandise  to  Africa  for  the  purpose  of  there  selling  it,  and 
with  the  proceeds  to  purchase  slaTes,  and  if  the  cargo  be  ac- 
cordingly sold,  and  the  purchaser  agree  to  pay  for  it  in  slaves^ 
tnd  he  afterwards  shall  refuse  or  neglect  to  deliver  the  slayes, 
bat  makes  a  new  agreement  with  the  owner  to  pay  him  a  sum 
of  money  for  his  cargo,  an  action  can  unquestionably,  in  our 
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opinion,  be  maintained  on  this  new  contract,  and  the  illegal 
contract^  being  annulled  or  void,  cannot  aflTect  it.  So  if  the 
purchaser  had  delivered  a  part  only  of  the  slaves  to  the  mer- 
chant, and  afterwards  agrees  with  him  to  pay  the  balance  in 
cash,  we  see  no  objection  to  an  action  to  recover  this  balance  in 
cash,  if  the  purchaser  refuse  to  pay  it. 

In  the  present  case  the  defendant,  having  delivered  a  part 
only  of  the  slaves,  and  having  become  a  creditor  of  the  plaintiff 
for  supplies  furnished  to  his  use,  states  his  account,  in  which, 
after  deducting  the  slaves  delivered  and  the  supplies  furnished, 
be  acknowledges  a  balance  in  cash,  and  the  plaintifT,  having 
assented  to  the  account,  demands  the  balance  in  this  action. 
IVe  see  no  legal  objection  to  his  recovery.  The  consideration 
of  the  implied  promise  arising  from  this  settlement  is  the  sale 
of  the  cargo,  which  involves  in  it  no  moral  tuipitade;  neither 
is  the  performance  of  the  promise  by  paying  the  balance  in 
cash  immoral.  And,  although  on  the  same  day,  the  defendant, 
in  consideration  of  this  balance  due  in  cash,  promises  by  his 
note  to  discharge  it  principally  in  slaves,  and  the  small  remain- 
der in  cash,  yet  this  promise  is  no  bar  to  an  action  by  the 
plaintiff  on  ilie  account,  even  if  the  promise  by  the  note  is 
here  considered  as  legal,  and  a  /ortiori^  if  it  is  considered  as 
void  for  its  immorality.  It  is  true,  if  the  defendant  volun- 
tarily dischaiged  the  note,  the  balance  of  the  account  could 
not  afterwards  be  recovered,  for  the  consideration  of  it  was 
discharged  by  the  payment  of  the  note;  nor  could  the  pay- 
ment of  the  note  be  recovered  back,  tor  potior  eat  conditio  po^ 
sidenlis. 

In  this  case,  the  defendant  having  acknowledged  a  balance 
of  cash  in  his  hands,  the  property  of  the  plaintiff;  although  it 
came  into  his  hands  from  the  sale  of  the  merchandise,  for 
which  he  was  to  pay  in  slaves,  but  did  not,  this  balance,  as 
between  the  parties,  is  justly  due  the  plaintiff;  and  unless  the 
principles  of  public  policy  against  the  action  upon  the  insimul 
compuiassent  are  manifest,  we  cannot  decide  that  the  defendant 
«hcdl  not  be  held  to  pay  what  he  justly  owes. 

In  this  view  of  the  case,  we  are  satisfied  that  the  action  ia 
xnaintained  on  the  ingimul  compuiaaserU,  and  that  the  plaintifl 
may  take  his  verdict  on  that  count,  and  have  judgment  entered 
upon  it. 

Judgment  according  to  verdict. 
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Portland  Bank  v.  Stubbs. 

MoBTOAOX  OF  Ship  at  Ssa.  —When  a  mortgage  ia  given  on  a  ship  at  sea, 
the  mortgagee  b  hound  to  take  poaaesnon  as  soon  as  practicable,  on  her 
leiuiu  to  port. 

TEASsrsB  OP  ViasEL  AT  Sea.— The  purchaaer  of  a  ship  at  sea  takes 
her  snbject  to  all  inenmhrances  on  her,  and  to  all  lawful  contracts 
made  or  to  he  made  by  the  master,  as  to  the  employment  of  the  ship, 
before  notice  of  the  transfer. 

BETUaAL  TO  Dkuysb  GrOODS  ON  BoAKD.— Where  a  master  received  goods 
on  hoard  under  a  contract  to  deliver  them  at  a  certain  port,  and  being 
with  the  ahipper  at  a  port  short  of  destination,  there  refused  to  proceed 
with  the  goods,  the  shipper  may  replevy  or  maintain  trover  for  the 
goods. 

Bill  op  LADora — ^As  between  parties  to  a  bill  of  lading,  parol  evidence 
may  be  given  to  control  or  contradict  it. 

Smjcm  for  one  hundred  and  nineiy  tons  of  salt.    The  case 
was  snbmiUed  upon  a  statement  containing  the  following  facts: 
Weeks  &  Son,  the  owners  of  the  ship  Harriet,  David  Gray  mas- 
ter, having  sent  the  vessel  on  a  voyage  to  Liverpool,  mortgaged 
while  she  waa  at  sea,  a  moiety  of  the  ship  and  appurtenances, 
with  her  earning  as  freights- on  the  return  voyage,  to  plaintifis, 
to  secure  certain  indorsements  made  by  Weeks  &  Son.    After 
tbia  conveyance  the  Liverpool  house  of  which  Stubbs  was  a 
member,  shipped  on  board  the  Harriet,  to  be  delivered  in  Bos- 
ton, the  salt  in  question.    Gray  received  the  salt  and  gave  a  bill 
of  lading  therefor,  wherein  he  acknowledged  receipt  of  the 
freight    Neither  Gray  nor  the  owners  of  the  salt  knew  of  the 
mortgage  to  plaintiffs.    Gray  sailed,  with  the  salt  on  board,  to 
Portland,  when  he  refused  to  take  the  salt  to  Boston  unless 
Stabbs  would  pay  the  freight  therefor  from  Liverpool  to  Boston; 
this  Stubbs  would  not  do  and  requested  Gray  to  deliver  the 
flslt  to  him  at  Portland.    Gray  refused  to  do  this  unless  the 
freight  from  Liverpool  to  Portland  was  paid.     Stubbs  there- 
upon sued  out  a  vmt  of  replevin  for  the  salt,  which  writ  was  ex- 
ecuted by  the  co-defendant  Gibbs,  a  deputy  sheriff.     The 
plaintiffs  then  brought  this  replevin  suit  to  retain  the  salt  until 
the  freights  should  be  received.     Plaintiflh  offered  to  prove  that 
BO  freight  had  been  paid  in  LiverpooL 

WkUman,  for  the  plaintiffs. 
Emery f  for  the  defendants. 

By  Court,  Pabsons,  C.  J.    From  the  statements  in  this  case 
sevend  points  arise,  to  which  the  facts  seemed  not  to  be  suffi* 
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oiently  directed.  The  conTejanoe  by  Weeks  &  Son  to  the 
plaintifBfi  being  a  mortgage,  it  is  a  pledge  of  a  personal  chatfceL 
But  to  such  pledge  a  delireiy  of  the  chattel  is  essential  to  giye 
the  pawnee  a  special  property  in  it.  And  although  a  ship  at  sea 
may  be  mortgaged,  yet  the  mortgagee  must  take  the  possession 
as  soon  as  may  be  on  her  return,  before  the  mortgage  is  com- 
plete. But  the  case  does  not  state  whether  the  plaintiflfs  did  or 
did  not  take  possession  of  the  ship  on  her  putting  into  Portland. 
If  it  be  said  that,  as  the  possession  of  the  other  moiety  remained 
in  Weeks  &  Son  as  part  owners,  that  possession  shall  be  deemed 
the  possession  of  the  plaintiffs,  it  may  well  be  doubted  whether 
the  owner  of  a  chattel  can  pledge  an  undiTided  part  of  it,  with- 
out delirering  the  whole  to  the  pawnee.  But  in  this  case  it  is 
not  necessary  to  decide  on  this  point. 

Another  point  is,  admitting  the  pledge  of  the  moiety  to  be 
completed,  and  that  the  plaintiffs,  by  Tirtue  of  the  spedal 
property  resulting  from  it,  are  entitled  to  one  moiety  of  the 
freight  on  the  salt,  yet  the  assignment  of  the  other  moiety  is 
an  assignment  of  a  chose  in  action;  and  the  replcTin  ought  to 
haTC  been  sued  out  in  the  names  of  Weeks  &  Son,  jointly  with 
the  plaintiffs.  This  objection  would  be  entitled  to  much  con- 
sideration, had  it  been  made  by  plea  in  abatement.  But  as  the 
case  is  stated,  we  ought  to  consider  all  objections  to  the  form 
of  the  action  as  waived. 

Another  point  is,  whether  the  plaintiffs  can  be  admitted  to 
contradict  the  bill  of  lading  in  this  case,  by  proving  that  no 
freight  had  been  paid  for  the  salt.    To  this  point  the  case  does 
not  seem  to  contain  all  the  necessary  facts.    If  Stubbs,  the 
consignee,  was  a  stranger  to  the  shipment,  and  no  party  to  the 
bill  of  lading  in  making  it,  it  is  very  clear  that  as  to  him  the 
bill  of  lading  cannot  be  contradicted,  by  proving  that  no 
freight  had  been  paid.    As  he  is  one  of  the  shippers,  if  the 
acknowledgment  by  the  master  of   the  payment  of  freight 
had  been  obtained  by  fraud  or  mistake,  we  are  satisfied  that 
evidence  of  such  fraud  or  mistake  might  be  admitted.    But  if 
the  ship  had  been  consigned,  in  her  outward  voyage,  to  the 
shippers,  as  the  correspondents  at  Liverpool  of  Weeks  &.Son, 
the  owners  when  she  arrived  there,  and  -after  the  transfer,  but 
without  any  knowledge  of  it,  it  was  lawfully  agreed  by  the 
master  and  the  shippers,  that  the  latter  should  credit  the  own* 
ers  with  the  freight,  and  that  the  master  would,  on  that  agree- 
ment, acknowledge  the  freight  to  be  paid,  and  under  their 
agreement  the  salt  vraui  put  on  bo%rd,  we  are  satisfied  that  the 
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plmntifBi  would  he  bound  by  such  agreement  of  their  master, 
€oiifirmed  bj  bia  signing  a  bill  of  lading  on  reoei?ing  the  salt, 
aeknowledging  the  freight  to  have  been  paid,  and  that  their 
lemedj  for  the  freight  would  be  against  Weeks  &  Son,  who  had 
the  boiefit  of  it.  The  plaintiffs  would  not  have  been  person* 
ally  answerable  for  any  prerious  expenses  about  the  ship, 
bat  when  they  purchased  a  moiety,  they  must  take  it  sub- 
jeet  to  all  ineumbraaoes  on  the  ship  and  to  all  lawful  con- 
tracts, which  the  master  had  before  made  or  should  after- 
wards make,  respecting  the  employment  of  the  ship;  and 
whatever  contracts  he  might  lawfully  make  as  the  master  of 
the  ship  of  Weeks  &  Son,  he  might  still  lawfully  make  after 
the  transfer,  until  he  had  notice  of  it.  This  authority  in  the 
maater  must  be  considered  as  acknowledged  by  eveiy  pur- 
chaser of  a  ship  abroad,  or  manifest  mischief  and  injustice 
might  be  the  consequence. 

But  it  is  not  necessary  to  have  the  case  amended  to  decide  on 
this  point,  as  the  point  remaining  is  sufficient  to  decide  on  the 
merits  of  this  cause.  Admitting,  therefore,  that  the  master 
might  lawfully  retain  the  salt  until  the  freight  was  paid,  after 
he  had  transported  it  to  the  port  of  delivery,  the  principal 
question  is,  whether  he  could  lawfully  refuse  to  proceed  from 
Portlaiid  to  Boston  without  a  new  stipulation  for  the  payment 
of  tibe  freight  at  Boston.  And  we  are  satisfied  that  he  could 
Bot  No  freight  was  due  until  the  voyage  was  performed  and 
the  salt  ready  to  be  delivered  at  Boston,  because  no  impedi- 
ment to  the  performing  of  the  voyage  appears.  If  a  ship  on 
her  way  is  prevented  from  further  proceeding,  and  the  shipper 
will  reoeiTe  his  goods,  he  shall  pay  a  pro  rata  freight;  but  this 
is  not  the  case  before  us.  The  master  here  refused  to  perform 
his  voyage  without  a  new  stipulation  for  the  payment  of  the 
hreigjht,  which  he  was  not  authorized  to  demand.  At  Boston 
he  might  have  retained  the  salt  until  payment  of  the  freight; 
OT,  if  he  had  delivered  it  to  the  consignee,  he  might  have 
recovered  the  freight  money  by  action.  Very  clearly  no  freight 
WIS  due  at  Portland;  and  the  master  unlawfully  refusing  to 
perfoim  the  voyage,  Stubbs  might  lawfully  demand  the  salt  of 
lum  at  Portland.  When  the  master  refused  to  deliver  the 
nit,  he  was  answerable  to  Stubbs  in  trover,  or  the  latter 
ought  take  it  by  replevin.  When  Stubbs  had  received  the 
nit  on  his  replevin,  he  was  in  the  legal  possession  of  it, 
which  the  plaintifb  could  not  lawfully  disturb.  If  the  master 
Mho  right  to  retain  the  salt  at  Portland  against  Stubbs,  the 
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plaintifiis,  his  owners,  could  have  no  sach  right;  and  having 
no  right  to  retain,  thej  could  not  lawfollj  take  it  bj  replem 
from  Stubbs,  for  the  purpose  of  detaining  it  until  the  freight 
should  be  paid.  In  fact,  the  master  refusing  to  perform  hii 
Toyage,  and  transport  the  salt  to  the  port  of  deliyeiy,  the  ship 
has  not  earned  any  freight;  and  consequently  neither  the  mas- 
ter nor  owners  haye  any  right  to  retain  the  salt.  The  plaintifSip 
therefore,  have  not  maintained  their  action. 

We  are  at  a  loss  for  any  just  ground  on  which  this  writ  was 
sued,  admitting  freight  to  be  due;  for  on  the  writ  sued  hj 
Stubbs  against  the  master  the  right  to  retain  would  have  come 
in  question,  and  the  merits  of  the  cause  might  have  been 
decided.  This  action  was  improperly  commenced;  for  if  the 
master  had  a  right  to  retain,  he,  in  the  action  against  him, 
might  have  had  judgment  for  a  return,  and  the  plaintifh  in 
this  action  might  have  judgment  to  keep  the  goods  in^ple- 
Tisable,  which  would  be  unreasonable  when  botii  causes  most 
be  determined  on  the  same  facts  and  principles,  and  by  privies 
against  the  same  adversary.  And  if  Stubbs  had  disclosed  these 
facts  by  plea  in  abatement,  the  writ  must  have  abated.  The 
law  is  otherwise  if  Gray  and  the  plaintiib  had  each  claimed  the 
property  in  several  and  distinct  rights. 

There  seems  to  be  no  color  for  making  Oibbs,  the  o£ioer,  a 
defendant.  His  executing  Stubbs's  writ  of  replevin,  as  was 
his  duty  whether  Stubbs  could  or  could  not  maintain  it,  can* 
not  make  him  liable  as  a  vrrong-doer.  And  if  he  had  pleaded 
the  facts  here  agreed  he  must  have  had  judgment. 

By  CouBT.  The  plaintiffs  must  be  nonsuited,  and  judgment 
be  rendered  for  costs  for  Oibbs;  and  for  Stubbs,  that  he  have 
a  return,  together  with  his  damages  and  costs. 


In  1  PaiBonfl  on  Shipping,  84,  the  author  veiy  properly  critidxes  tha 
language  of  Parsons,  C.  J.,  in  this  case,  where  he  saya  the  mortgage  if 
incomplete  until  poaseasion  is  taken.  It  is  complete,  aa  to  the  partiei 
themselvea,  when  a  delivery  of  the  mortgage  is  made;  but  not  effectual  aa 
against  others,  where  there  is  a  delay  in  possession,  as  it  is  then  a  badge  of 
fraud.  See,  on  this  point,  Crapo  v.  KeUy,  16  WalL  640,  citing  the  casa 
Aa  to  the  nature  of  a  bill  of  lading,  the  eaae  is  recognized  in  Sean  v.  FTtv- 
gaU,  3  Allen,  103,  where  it  ia  laid  down  that  a  bill  of  lading  is  in  the 
nature  of  a  receipt  and  a  contract,  and  aa  a  leooipt  la  open  to  ezphuialioa 
between  the  parties. 
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Storsr  V.  Freeman. 

XXRRT  OF  BlPASlAK  GsANT.— By  the  common  Imw  of  M—iiafthmottiy 
tlw  owner  of  land  ndjoininf^  the  aea,  aIbo  owns  the  flats  to  low  wetei^ 
Bmk,  if  not  more  than  a  handled  rods  from  high-water  mark;  if  more 
thin  that,  he  owns  to  one  hundred  yaida. 

SiA-SHOftB,  WHAT  IS. — ^The  Bhore,  or  margin  of  the  aea,  iathat  land  whioh 
k  litiiated  hetween  high  and  low-water  mark. 

£nDEKCB  TO  Explain  Latent  Ambiguity.  ~Parol  evidence  ia  admia- 
aUe  to  explain  latent  ambigmties  in  a  deed,  but  patent  ambignitiaa 
mmt  be  remoTed  by  a  aonnd  construction  of  the  deed  itaell 

TRE8PA8B  for  breakiiig  and  entering  plaintifTB  close,  inoluding 
flats  between  high  and  low-water  mark.  The  question  pre* 
aented  depended  upon  the  construction  of  two  deeds,  wherein 
the  lands  were  deecribed  as  follows:  The  first  purported  to  con* 
ytj  twelve  and  a  half  acres  of  land  within  certain  boundaries, 
two  of  which  run  "  from  a  certain  stake  there  described  N.  28^ 
W.  to  the  shore  of  the  neck,  thence  by  the  shore  to  other  land 
of  the  said"  grantee.  The  second  purported  to  convey  twelve 
aod  a  half  acres  adjoining  on  one  side  the  land  described  in 
the  first  deed;  one  of  the  lines  being  described  as  running  from 
A  heap  of  stones  there  mentioned  northwestwardly  seven  rods, 
to  a  heap  of  stones  at  the  shore  of  the  neck  at  William  Elwell's 
Comer,  so  called,  thence  by  the  shore  to  the  land  conveyed  in 
the  first  deed.  The  points  raised  were:  Did  these  deeds  con- 
Tej  the  land  lying  between  high  and  low*water  mark?  and, 
could  the  defendant  give  oral  testimony  to  explain  the  extent 
<^  the  giante  made  by  the  deed? 

A  verdict  was  taken  for  the  plaintifiT,  subject  to  the  opinion  of 
the  court  upon  these  points  reserved. 

ifeflm,  for  the  plaintiff. 

LcfngMlow,  for  the  defendant. 

By  Court,  Pabsoks,  C.  J.  The  first  question  referred  to  our 
condderation  in  this  case  arises  upon  the  construction  of  the 
two  deeds,  whether  the  flats  did  or  did  not  pass  by  them.  The 
plaintiff's  construction  of  the  first  deed  is,  that  running  to  the 
shore  is  nmning  to  low-water  mark,  and  running  by  the  shore 
13  numing  by  low-water  mark;  and,  to  support  this  construc- 
tion, he  relies  on  a  maxim  of  our  common  law,  that  the  pro- 
prietor of  land  adjoining  on  the  sea  or  salt  water,  where  the  sea 
«bb8  and  flows,  shall  hold  to  low-water  mark,  where  the  sea 
does  not  ebb  more  than  one  hundred  rods,  which,  it  is  agreed 
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by  the  parties  in  this  case,  it  does  not.  The  oxigin  of  this 
maxim,  and  the  true  oonstmction  of  it,  first  require  our  consid- 
eration. 

By  the  common  law  of  England,  which  our  ancestors IxroD^ht 
with  them,  claiming  it  as  their  birthright,  the  owner  of  land 
bounded  on  a  fresh-water  river  owned  the  land  to  the  center  of 
the  channel  of  the  river,  as  of  common  light;  bat  if  his  land 
was  bounded  on  the  sea,  or  on  any  arm  of  the  sea,  where  the 
tide  ebbed  and  flowed,  he  could  not,  by  such  boundaiy,  hold 
any  land  below  the  ordinary  low-water  mark;  for  all  the  land 
below  belonged  of  common  right  to  the  king.  But  the  subject 
might  claim  the  land  below  high-water  mark  against  the  king, 
either  by  grant,  or  by  prescription,  which  presupposed  a  giant 

When  our  ancestors  emigrated  to  this  country,  their  first  set- 
tlements were  on  harbors  or  arms  of  the  sea,  and  commerce 
was  among  the  earliest  objects  of  their  attention.  For  the  pur- 
poses of  commerce  wharves  erected  below  high-water  mark 
were  necessary.  But  the  colony  was  not  able  to  build  them  at 
the  public  expense.  To  induce  persons  to  erect  them  the  com- 
mon law  of  England  was  altered  by  an  ordinance  providing  that 
the  proprietor  of  land  adjoining  on  the  sea  or  salt  water  shall 
hold  to  low-water  mark  where  the  tide  does  not  ebb  more  than 
one  hundred  rods,  but  not  more  where  the  tide  ebbs  to  a  greater 
distance.  This  ordinance  was  annulled  with  the  charter  by  the 
authority  of  which  it  was  made;  but  from  that  time  to  the  pres- 
ent a  usage  has  prevailed  which  now  has  force  as  our  common 
law,  that  the  owner  of  lands  bounded  on  the  sea  or  salt  water 
shall  hold  to  low-water  mark,  so  that  he  does  not  hold  more 
than  one  hundred  rods  below  high-water  mark;  but  the  rights 
of  others  to  convenient  ways  are  saved  agreeably  to  a  provision 
in  the  ordinance. 

This  rule  applies  only  in  cases  where  the  grantor,  seised  of 
the  upland  and  fiats  in  conveying  his  land,  bounds  the  land 
sold  on  the  sea  or  salt  water,  or  describes  other  boundaries  of 
equivalent  meaning  without  any  reservation  of  the  fiats.  Bat 
the  owner  may  sell  his  upland  without  the  fiats,  or  the  fiats  or 
any  part  thereof  without  the  upland.  The  present  question  is 
therefore  a  question  upon  the  construction  of  the  deeds  of  con* 
veyance.  The  lands  are  not  expressly  bounded  on  the  sea  or 
salt  water,  but  they  extend  to  the  sea-shore  and  are  bounded  hj 
it,  which,  as  the  plaintiff  has  argued,  are  expressionB  of  the 
same  import. 

What  is  the  sea-shore  must  first  be  defined.    The  aea-shoie 
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muflt  be  andentood  to  be  the  maigin  of  the  eea  in  its  usual  and 
ordinaiy  state.  Thus  when  the  tide  is  out,  low-water  mark  is 
the  maigin  of  the  sea;  and  when  the  sea  is  full,  the  margin  is 
high-water  maxk«  The  sea-shore  is  therefore  all  the  ground 
between  the  ordinary  high-water  mark  and  low- water  mark.  It 
cannot  be  considered  as  including  any  ground  always  corered 
bj  the  sea,  for  then  it  would  have  no  definite  limit  on  the  sea- 
board. Neither  can  it  include  any  part  of  the  upland  for  the 
flame  reason.  This  definition  of  the  shore  seems  to  result 
neceseaiily  from  its  nature  and  situation.  But  we  are  not  left 
withoat  any  authority.  This  question  is  largely  considered  by 
Lord  Hale  in  his  treatise  De  Jure  Moaris  ei  Brackwnim  ejuadem. 
And  bis  definition  of  the  sea-shore  is,  "  that  ground  that  is  be- 
tween the  ordinary  high-water  mark  and  low-water  mark." 

We  must  now  return  to  the  first  deed,  and  as  it  appears  from 
the  report  of  the  judge  that  the  shore  mentioned  in  the  deed  is 
not  coTsred  with  rock,  but  forms  a  beach  or  fiats,  we  shall  for 
shore  snbstitate  fiats.  The  land  described  will  then  extend  to 
the  flats  and  be  bounded  by  the  flats.  Qn  this  substitution  the 
eonstroction  is  manifest.  The  land  oonTcyed  extends  to  the 
flats,  but  not  OTcr  them;  and  the  fiats,  being  a  bound  of  the 
^d  oonyeyed,  are  not  a  part  of  it.  Thus  by  a  strict  and 
technical  construction  of  the  description  of  the  land  conreyed, 
wo  are  satisfied  that  no  part  of  the  fiats  passed  by  the  first  deed. 

The  description  in  the  second  deed  Taries  in  one  respect 
from  the  description  in  the  former  deed.  In  the  first  deed  the 
course  runs  to  the  shore,  and  thence  by  the  shore.  In  the 
second  deed,  let  us  substitute  fiats  for  shore,  and  the  course 
will  ran  to  a  heap  of  stones  by  the  fiats  at  ElweU's  comer,  and 
thence  by  the  flats  to  the  land  described  in  the  first  deed.  El- 
well'a  comer  not  being  located  by  any  cTidence  or  admission, 
we  cannot  presume  that  the  first  course  extended  over  the 
lats  to  that  comer;  for,  especially  when,  being  satisfied  that, 
bj  the  technical  construction  of  iixe  first  deed,  the  fiats  were 
sot  oouTeyed,  we  observe  that  the  boundary  line  from  ElweU's 
comer  runs  by  the  flats  to  land  which  passed  by  that  deed. 
I^orwe  cannot  presume  that  this  boundary  line  crossed  the 
&tB  in  its  course.  Adhering,  therefore,  to  a  technical  con- 
ftnction  of  the  two  deeds,  unassisted  by  any  parol  testimony 
to  explain  latent  ambigaities,  we  are  satisfied  that  the  plaintiff 
has  no  title  to  the  flats,  derived  under  the  two  deeds  of  Abigail 
Djer,  or  under  either  of  them. 

Another  question  reserved  was,  whether  the  defendant  could* 
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hj  oral  testimonyy  explain  the  extent  of  the  grants  made  in 
said  deeds.  In  what  manner  he  proposed  to  explain  them  ia 
not  stated.  Unquestionablj  he  could  gire  no  parol  eTidence, 
either  to  contradict  the  deeds,  or  to  explain  any  patent  am- 
biguities. These  ambiguities  must  be  remored  by  a  sound  con- 
struction  of  the  words  of  the  deed.  But  he  might  giye  parol 
eyidence  to  explain  any  latent  ambiguities.  Thus  he  might 
locate  all  the  land  and  monuments  referred  to  as  boundaries. 
But  upon  our  construction  of  the  deeds,  he  had  no  occasion  for 
any  parol  explanation. 

There  is  one  latent  ambiguity  which  might  possibly  be  so 
explained  by  parol  evidence  as  would  change  our  opinions  upon 
the  construction  of  the  deeds.  And  we  mention  it  that  the 
plaintiff,  if  he  should  again  tiy  this  cause,  may  be  prepared  for 
the  explanation,  if  the  facts  are  with  him.  In  the  second  deed, 
a  boundary  line  is  described  to  run  to  a  heap  of  stones  by  the 
shore  at  Elwell*s  comer.  The  shore  has  two  sides,  high-water 
mark  and  low-water  mark.  Elwell's  comer  is  described  as  a 
known  monument.  If  it  is  a  low-water  mark,  it  is  by  the 
shore,  as  well  as  if  it  was  at  high-water  mark.  Now,  if  it  be 
a  fact  that  this  corner  was  a  known  monument  at  low-water 
mark,  the  plaintiff  might  be  admitted  to  prore  it  by  oral  testi- 
mony. Then  the  boundary  line,  running  to  Elwell's  comer, 
would  cross  the  flats  to  low- water  mark;  and  the  next  boundaiy 
line  running  by  the  flats  must  run  by  the  same  side  of  the  flats 
on  which  Elwell's  corner  stands;  and  thus  the  flats  would  be 
included  by  the  boundaries  of  the  land  conveyed  by  the  second 
deed.  And  further,  from  this  fact,  the  first  deed  would  receive 
a  different  consideration,  as  it  was  executed  by  the  same  grantor. 
For,  as  the  boundary  line  running  from  Elwell's  comer  runs  to 
the  land  conveyed  by  the  first  deed,  if  that  line  run  by  the 
low-water  mark,  then  the  land  conveyed  by  the  first  deed  must 
also  extend  to  low-water  mark;  and  we  should  presume  that 
the  word  shore  was  used  untechnicaUy,  and  without  l^fal  accu- 
racy, as  importing  low-water  mark. 

As  the  case  is  now  presented  to  us,  the  verdiot  must  be  set 
aside,  and  a  new  trial  be  granted. 


In  reference  to  the  law  of  Masaachneetts,  Kent  obeenresi  3  Com.  490; 
"  In  Maine  and  MasBachnaette,  some  alterations  in  the  common  law  hs^ 
taken  place;  for  by  the  colony  ordinance  of  1641,  and  by  naage  ariaing 
therefrom,  the  proprietors  of  the  adjoinimg  land  on  bays  and  arms  of  the 
•ea,  and  other  placea  where  the  tide  ebba  and  flowa,  go  to  low-water  miric, 
subject  to  the  public  eaaement,  and  not  exceeding  one  hundred  rods  below 
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hi^water  maik.  Aeecndixig  to  judidal  oonBtraetioiiB  ol  that  ordinance* 
the  flats  between  high  and  low-water  mark,  may  be  ooeapied  by  wharves 
ind  other  erection8»  provided  the  easement  or  passage  be  not  too  much 
obstmeted;  and  this  right  of  property  to  low- water  mark,  or  one  hundred 
luds,  extends  to  all  cases  where  the  tide  ebbs  and  flows,  including  as  well, 
the  shores  of  the  open  sea,  as  those  of  creeks  and  coves."  As  to  the  law  of 
Uaine  on  this  subject,  see  Dterwg  v.  Lcng  Wharf  Co.,  26  Me.  51;  Oerriah 
r  FropriHon^  26  Id.  384;  JSiaie  v.  WiUtm^  42  Id.  9.  The  principal  case  has 
been  lately  affirmed  as  to  the  boundaries  exprosned  in  a  deed  in  Wood  v. 
ConnoMNMierj,  122  Mass.  400. 

The  federal  oonrta  have  especially  noticed  this  case  as  to  the  construction 
of  nparian  grants:  See  Ciijf  qf  MobiU  v.  HaUeU,  16  Peters,  266;  Oharlu 
Bmr  Bridge  t.  Warrm  Bridge,  11  Id.  558;  SttUe  qf  Alabama  v.  JSkUe  qf 
€horgia,  23  How.  518. 

Pbrlbt  V.  Ghandlbr. 

(<  Mam.  408.3 

HiGHWAT8»  Right  nv. — Upon  the  location  of  a  highway,  the  public  ao- 
quire  an  eaaement  not  lawfully  to  be  interrupted  by  the  owner  of  the 
Isndy  bnt  the  soil  and  freehold  remain  in  the  owner  for  every  purpose  of 
use  and  profit  oonsiBtent  with  such  easement;  he  may  maintain  eject- 
ment lority  and  he  may  sink  a  water-course  below  the  surface,  covering 
it  so  that  the  hi^way  remains  safe  and  convenient  for  passengers. 

PVBUO  Right  over  Highways. — If  a  highway  be  located  over  water- 
courses, either  natural  or  artificial,  the  public  cannot  shut  them  up^ 
but  may  make  the  road  over  them  by  the  aid  of  bridges. 

Thhpass  for  obBtmoting  the  plaintiff's  water-couxBe,  and  fill- 
ing up  the  same  with  logs,  stones  and  earth.  The  defendant 
answered  that  the  water-coarse  was  a  nuisance  in  the  highway, 
and  that  the  abatement  of  this  nuisance  was  the  trespass  com- 
plained of.  Plaintiff  replied  that  he  was  seised  of  a  close  on 
each  Bide  of  the  highway,  and  that  he  was  possessed  of  a  right 
of  condneting  water  from  one  close  to  the  other  across  the 
highway,  for  the  purpose  of  working  certain  mills  belonging  to 
him,  and  standing  on  the  dose  last  mentioned. 

The  plaintiff  derived  title  from  Amos  Perley,  who  had  levied 
an  exeeution  on  the  closes  and  the  land  between  them,  over 
which  the  highway  passed,  by  virtue  of  a  judgment  recovered 
tgainst  one  Davis,  who  had  purchased  the  premises  from  John 
Chandler.  It  was  agreed  that  plaintiff  made  the  water-course, 
for  the  obfltmetion  of  which  this  action  was  brought. 

A  vodioi  was  taken  for  the  plaintiff,  subject  to  the  opinion 
of  the  court,  whether  plaintiff  had  the  right  to  maike  the 
Witer-courae. 

mUe,  for  the  plaintiff. 

Ibdd,  canira. 
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By  Oonrty  Pabmvs,  0.  J.  (after  stating  the  pleadings  and  the 
facts):  There  is  a  defeot  in  the  case.  It  is  not  alleged  that 
John  Chandler  was  seised  of  the  land  covexed  by  the  higliway, 
which  lies  between  the  two  doses;  and  although  this  land  is 
expressly  levied  opon  by  Amos  Perley's  execution,  yet  it  is  not 
stated  that  the  water-course  in  question  was  sunk  in  this  land, 
nor  that  the  way  had  been  previously  laid  out.  But  taking  it 
for  granted,  as  John  Chandler  owned  the  doses  adjoining  on 
each  side  of  the  way,  that  he  also  owned  the  land  over  which 
the  way  passed;  that  it  was  the  land  described  in  Amos  Ferley's 
levy  as  covered  by  a  way;  and  that  the  water-course  was  sunk 
in  this  land,  over  which  the  way  passed,  we  proceed: 

By  the  location  of  a  way  over  the  land  of  any  person,  the 
public  have  acquired  an  easement,  which  the  owner  of  the  land 
cannot  lawfully  extinguish  or  unreasonably  interrupt.  But  the 
soil  and  freehold  remain  in  the  owner,  although  incumbered 
with  a  way.  And  every  use  to  which  the  land  may  be  applied, 
and  all  the  profits  which  may  be  derived  from  it,  consistently 
with  the  continuance  of  the  easement,  the  owner  can  lawfully 
claim.  He  may  maintain  ejectment  for  the  land  thus  incum- 
bered; and  if  the  way  be  discontinued,  he  shall  hold  the  land 
free  from  the  incumbrance.  Upon  these  principles,  there  can  be 
no  doubt  but  that  the  owner  of  the  land  can  sink  a  drain,  or  any 
water-course  below  the  surface  of  his  land  covered  with  a  way, 
BO  as  not  to  deprive  the  public  of  their  easement.  And  it  is  a 
common  practice  for  the  owners  of  water-mills,  or  of  sites  for 
water-mills,  to  sink  water-courses  for  the  use  of  their  mills  in 
own  land,  under  highways,  care  being  taken  to  cover  the  water- 
courses sufficiently,  so  that  the  highways  remain  safe  and  con- 
venient for  passengers.  These  well  known  legal  prindples  are 
now  to  be  applied  to  the  case  before  us.  The  point  saved  is, 
whether  the  plaintiff  had  a  right  to  sink  the  water-course  in 
question.  And  the  decision  of  this  point  must  depend  either 
on  the  privilege  he  had  in  the  soil  of  another,  or  on  his  right  to 
make  this  use  of  his  own  soil. 

The  plaintiff,  being  an  assignee  of  Sampson  Davis,  is  entitled 

to  the  privilege  purchased  by  Davis  of  John  Chandler,  by  the 

first  conveyance.    But  Chandler,  owning  at  that  time  the  land 

under  the  highway,  the  privilege  to  dig  a  water-course  any 

where  through  his  land  must  include  a  privilege  to  dig  it  under 

the  highway,  so  that  the  easement  remained  to  the  public.    On 
this  ground  the  plcdntiff  had  a  right  to  dig  the  waier-oouise  in 

question.    But  it  further  appears,  from  the  extent  returned  on 
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AmoB  Perlej's  ezecaiion,  that  the  land  under  the  highway  was 
taken  by  the  execution;  and  it  also  appears  that  Amos  Perley 
oonreyed  that  land  to  the  plaintiff.  If,  therefore,  the  levy  by 
Amos  Perley  was  a  disseisin  of  the  right  owner,  yet,  he  not 
having  since  re-entered,  the  plaintiff  has  the  freehold,  subject, 
howerer,  to  be  ousted  or  evicted  by  one  who  has  the  legal 
righi 

Bat  the  defendant  sets  up  no  title  to  the  land,  and  cannot 
therefore  dispute  the  plaintiff's  right  to  the  soil.  As  to  the 
defendant,  the  plaintiff  must  be  deemed  to  be  the  owner;  and 
as  owner,  he  has  the  right  to  a  water-course  in  his  own  land 
under  the  highway,  but  so  as  not  to  deprive  the  public  of  the 
easement.  And  as  the  mere  right  in  th«  plaintiff  to  the  water- 
coazse  in  question  is  the  only  point  reserved,  the  plaintiff,  hav- 
isg  established  his  right,  must  have  judgment  on  the  rerdict. 

If  the  case  presented  to  us  a  question  whether  the  owner  of 
the  land,  oTor  which  is  a  public  highway,  might  open  a  water- 
course under  the  way  and  leaTC  it  open  at  top,  to  the  annoyance 
of  passengers,  some  further  considerations  would  be  necessary. 
If  a  highway  be  located  over  water-courses,  either  natural  or 
aztifidal,  the  public  cannot  shut  up  these  courses,  but  may 
make  the  road  over  them  by  the  aid  of  bridges.  But  when  a 
way  has  been  located  OTer  private  land,  if  the  owner  should 
afterwards  open  a  water-course  across  the  way,  it  will  be  his 
duty,  at  his  owm  expense,  to  make  and  keep  in  repair  a  way 
over  the  waterHX>ur8e  for  the  convenience  of  the  public;  and  if 
he  ahonld  neglect  to  do  it,  he  may  be  indicted  for  the  nuisance; 
and,  upon  the  conviction,  the  nuisance  may  be  prostrated  by 
filling  up  the  water-course,  if  he  shall  not  make  a  conyenient 
vay  over  it.  This  obligation  upon  the  owner  arises  from  the 
conaideEation  that,  when  the  way  was  located,  the  public  were 
to  be  considered  as  purchasers  of  the  easement  by  the  payment 
to  the  owner  of  all  damages  which  he  sustained  in  consequence 
of  the  easement.  And  among  other  causes  of  damage  might 
be  estimated  the  inconTenieooe  of  opening  a  water-oouxse  at 
own  expense. 

Judgment  on  the  Tezdiet. 
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Baker  v.  Jewell. 

[e  Hah.  >M0.] 

SEVEiftAKCB  OF  Joint  DEMAKD.'When  one  is  liable  in  a  penonal  actioii 
to  two  or  more,  jointly,  and  settles  the  dispute  with  one  of  them,  the 
canse  of  action  is  severed,  and  he  is  still  liable  to  the  others. 

Defect  of  Pabties  on  Contbact. — A  want  of  proper  plaintifb  in  actions 
on  contract,  is  an  exception  to  the  merits,  and  should  be  taken  advsii* 
tage  of,  either  upon  demurrerj  in  bar,  or  on  the  general  isBoe,  but 
not  in  abatement 

JoiNPES  IN  Action  fob  TOBT. — ^A  false  and  fraudulent  aflBrmation,  made 
by  a  seller  to  two  or  more  purchasers,  is,  in  its  nature,  a  sereral  tort 
to  each,  and  they  cannot  join  in  an  action  therefor. 

AcnoN  on  the  case.  Plaintiff  declared  that  the  defendant, 
as  the  owner  of  a  certain  saw-mill  and  dam,  to  indace  the 
plaintiff  to  purchase  one-eighth  part  thereof,  falsely  and  fraad- 
ulently  affirmed  and  promised  the  plaintiff  that  the  mill  and 
dam  were  well  and  substantially  built;  that  relying  upon  such 
aflbmation,  plaintiff  did  purchase  the  eighth  part;  that  the 
mill  and  dam  were  not  well  and  substantially  built,  but  that, 
etc.  The  defendant  pleaded  in  abatement  that  the  promiBe,  if 
any  such  was  made,  was  made  to  the  plaintiff  jointly  with  one 
Brown  Baker,  who  is  still  liTing,  and  not  alone  to  the  plaintiii'. 
Plaintiff  replied  that  Brown  Baker  had  brought  his  action 
against  JeweU  for  the  injury  sustained  by  him  as  purchaser  of 
one-fourth  part  of  the  mill,  and  had  recoTered  judgment  there- 
for upon  a  report  of  referees  mutually  chosen  by  the  parties. 
Demurrer  and  joinder. 

The  cause  was  submitted  without  argument. 

By  Court,  Pabsons,  C.  J.  The  question  before  the  court  in 
this  case  is  upon  the  sufficiency  of  the  plaintiff's  replication  to 
the  defendant's  plea  in  abatement.  Whether  this  action  arises 
from  a  contract  or  from  a  tort,  we  consider  the  law  to  be  well 
settled  that  if  one  man  is  legally  answerable,  in  a  personal 
action,  to  two  or  more  persons  jointly,  if  he  will  settle  and 
adjust  the  controversy  with  either  of  them,  so  that  he  has  no 
longer  an  interest  in  the  dispute,  this  is  a  sevenince  of  the  cause 
of  action,  as  to  any  or  all  of  the  parties.  Upon  this  principle, 
when  the  defendant  permitted  Brown  Baker  to  proceed  alone 
for  his  damages,  and  referred  his  demand  to  referees,  on  whose 
report  Brown  Baker  has  judgment,  he  in  law  agveed  to  a  ser- 
erance  of  the  demand  for  damages,  and  cannot  now  take  excep- 
tion to  the  plaintiffs  writ,  because  he  has  sued  without  joining 
Brown  Baker,  who  is  already  satisfied  for  his  damages 
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If,  therefore,  the  plaintiff  ooght^  prima  facie^  to  haTe  joined 
Brown  Baker  as  a  co-plaintiff,  jet,  from  the  facts  disclosed  in 
the  replication,  it  appears  to  us  to  be  a  sufficient  answer  to  the 
defendant's  plea  in  abatement,  and  the  interlocutory  judgment 
most  he  entered:  Austin  y.  WcUsh^  2  Mass.  405.  It  may  be 
observed  that  if  this  action  be  founded  on  contract,  there  ia 
another  exception  to  the  plea.  For  the  want  of  the  proper 
plsintLflBs  in  actions  on  contract  is  an  exception  to  the  merits^ 
and  is  to  be  taken  advantage  of  either  on  demurrer,  in  bar,  or 
on  the  general  issue,  but  not  by  plea  in  abatement:  8coU  t. 
Godwin,  1  B.  &  P.  67. 

The  action  is,  howeyer,  substantiaUy  founded  on  a  tort,  aa 
the  false  and  fraudulent  affirmation  is  the  gist  of  it,  and  the  two 
Bakers  could  not  haye  legally  joined  in  the  suit;  as  this  affirm* 
aiion,  although  made  in  the  hearing  of  and  directed  to  both,  yet 
in  its  nature  is  several;  as  one  of  the  purchasers  might  have 
been  deceived  and  the  other  not,  from  his  having  a  knowledge 
of  all  the  facts  attending  the  building  of  the  mill  and  dam,  or 
from  some  other  cause.  But  if  the  affirmation  was  part  of  the 
contract  in  the  sale,  then  it  must  be  proved  by  some  memoran* 
dnm  in  writing,  signed  by  the  defendant  or  his  agent. 

BapondeoB  ouster  awarded. 

On  the  severanoe  of  a  joint  demand  this  case  is  particularly  noticeds 
Mtiimrjf  r.  Waimm,  6  Met  257;  Richmond  v.  Parker,  12  Id.  63;  BoBUm,  etc,,, 
R.  H  Y.  Portland  B.  B.,  119  Mass.  BOO;  BrksendmeY.  Franltford  Bridge  Co.,, 
2  E  Mon.  92;  HoOand  v.  WM,  4  Me.  257;  Wooabury  v.  Delosa,  65  Barb. 
604;  Parker  r.  Elder,  11  Humph.  548;  James  v.  Aihen,  47  Vt  27.  As  to  a 
plea  wider  the  general  issue  in  ffunley  v.  Lang,  5  Port.  159;  Htkkland  v. 
BMrw,  14  Ala.  514;  Hendrkhsen  v.  Mudd,  33  UL  480;  Strange  ▼.  Floyd,  • 
Grai476 
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[e  Mam.  470.] 

PiBTiAL  LosSb — A  vessel  insured  was  stranded  and  upset  on  some  rocka 
within  nearly  five  miles  of  her  return  port  WhUe  in  this  situation  an 
oAsr  of  ahandonment  was  made,  but  refused.  The  insurers,  after  the 
vesMl  had  been  released  from  her  position,  had  her  repaired  within 
fifteen  days,  and  then  brought  her  to  the  wharf  at  the  home  port  It 
was  held  that  this  did  not  justify  an  abandonment  as  for  a  total  loss. 

Aeabdonment  when  a  Right. — ^The  right  to  abandon  is  a  vested  rights 
and  once  exercised,  subsequent  events  cannot  divest  it,  without  tha 
consent  of  the  insured,  expressed  or  implied. 

WucK,  Definition  op.--a  ship  becomes  a  wreck,  when,  in  conseqnenoa 
<tf  injuries  received,  she  is  rendered  absolutely  nnnavigable,  or  unabla 
to  puiBue  her  voyage,  without  repairs  exceeding  the  half  of  her  valuat 
such  is  a  total  loss,  and  the  assured  may  abandon. 
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AonoN  on  a  policy  of  insurance  on  the  brig  Betsey,  for  one  year 
commencing  at  noon,  July  26,  1807.  It  appeared  that  the  brig 
while  returning  from  Liverpool  to  Wiacasset,  on  the  twentieth 
of  November,  1807,  was  driven  by  a  high  wind  upon  rocks  on 
the  shore  of  the  Sheepscut  river,  four  miles  and  a  half  below 
the  port  of  discharge.  She  was  upset,  so  that  at  high  water  she 
was  nearly  covered.  On  the  twenty-first  the  plaintiff  offered  to 
abandon  to  the  defendants,  who  would  not  accept.  After  being 
disengaged  from  the  rocks,  the  brig  wholly  sunk;  but  the 
defendants  caused  her  to  be  weighed,  and  brought  to  Wiscasset, 
where  the  plaintiff  lived,  fifteen  days  after  the  original  disaster. 
The  defendants  having  made  considerable  repairs,  offered  her 
to  the  plaintiff,  who  refused  to  receive  her. 

A  verdict  was  taken  for  the  plaintiff  as  for  a  total  loss, 
subject  to  the  opinion  of  the  court  whether  the  plaintiff  was 
entitled  to  recover  for  a  total  or  partial  loss. 

MeUen^  for  the  plaintiff,  contended  that  the  right  to  abandon 
having  once  existed,  it  could  not  be  defeated  by  any  subsequent 
circumstances:  Lee  v.  Boardman,  3  Mass  238  [3  Am.  Dec.  135]; 
that  there  was  in  this  case  a  complete  shipwreck,  which  always 
amounted  to  a  total  loss:  Marsh.  602;  and  that  the  voyago 
was  lost  by  perils  insured  against:  Manning  v.  JVSnon^am, 
Marsh.  606;  Park,  106. 

WUdey  for  the  defendants,  urged  that  an  abandonment,  made 
upon  a  supposed  total  loss,  which  proved  to  be  but  partial,  was 
void:  Marsh.  626;  and  that  where  the  insurance  v^as  for  time, 
the  insurers  are  not  liable  for  the  failure  of  the  voyage  or  cmiflo 
engaged  in:  Pole  v.  FiiMgercdd,  Willes,  641. 

By  Court,  Pabsovs,  C.  J.  If  the  plaintiff,  when  he  made  the 
offer  to  abandon,  had  a  legal  right  to  abandon,  the  verdict  must 
stand,  notwithstanding  the  subsequent  recovery  and  arrival  of 
the  vessel.  The  right  to  abandon  is  a  vested  right,  and  when 
legally  exercised,  the  assured  is  entitled  to  recover  as  for  a  total 
loss;  which  subsequent  events  cannot  prevent,  unless  with  his 
consent,  manifested  expressly  or  by  reasonable  implication 
from  his  subsequent  conduct:  Lee  v.  Boardman^  8  Mass.  Bep. 
238  [3  Am.  Dec.  136];  Mun«m  v.  N.  E.  Marine  InBunxnce  Go,, 
4  Mass.  Bep.  88.  The  principal  question  therefore  is,  whether 
the  plaintiff  had  a  right  to  abandon  at  the  time  he  made  the 
offer?  When  a  ship  becomes  a  wreck,  by  any  of  the  perils 
insured  against,  it  is  generaUy  a  total  loss,  and  the  owner  maj 
abandon.    And  a  ship  becomes  a  wreck  when,  in  consequenoe 
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of  ibe  injury  she  has  received,  she  is  rendered  absolutelj  un- 
naTigable,  or  unable  to  pursue  her  Toyage  without  repairs 
exceeding  the  half  of  her  value.  In  this  last  case,  she  is  not 
vorth  repairing,  by  reason,  not  of  age  or  natural  decay,  but  by 
reason  of  the  injury  received  from  some  peril.  For  although 
the  materials,  or  most  of  them,  may  remain,  yet  such  is  the 
disabled  state  of  the  ship,  which  they  composed,  that  she  can 
no  longer  retain  her  character  of  a  navigable  vessel. 

By  comparing  this  definition  of  a  wreck  with  the  facts,  it 
is  apparent  that  the  plaintiff's  vessel  could  not  be  considered 
as  having  been  wrecked.  For  although  she  was  driven  on 
rocks  near  the  shore,  and,  oversetting,  was  filled  with  water 
and  sunk,  yet  she  was  very  soon  after,  in  fact,  weighed,  and 
being  navigable,  was  carried  to  her  port  of  destination  and 
made  fast  to  a  wharf.  When  a  ship  is  stranded  the  assured 
cannot  for  that  cause  merely  immediately  abandon.  By  some 
fortunate  accident,  by  the  exertions  of  the  crew,  or  by  extran- 
eous assistance,  the  ship  may  be  again  floated  and  rendered 
capable  of  pursuing  her  voyage.  In  such  case  the  insurers  are 
only  answerable  for  the  expenses  occasioned  by  the  stranding; 
and  as  liable  for  a  partial  loss,  they  must  pay  the  assured  hia 
reasonable  charges  for  getting  the  ship  off  and  for  repairing 
the  damages  she  may  have  received  by  the  stranding:  Marsh. 
502.  But,  undoubtedly,  when  by  the  stranding  the  voyage  is 
defeated,  the  owner  may  abandon.  And  the  stranding  of  the 
ship  may  prove  the  destruction  of  the  voyage,  either  by  her 
afterwards  becoming  a  wreck,  before  she  shall  be  put  afloat,  or 
by  drcumstances  accompanying  the  accident.  A  ship  may  be 
driven  on  some  of  our  beaches  without  sustaining  essential 
injury,  although  she  may  be  bilged;  but  in  good  weather  she 
may  be  easily  got  off  and  repaired  so  as  to  prosecute  her  voy- 
age; but  if  she  be  wrecked  by  a  subsequent  storm,  while  she 
remains  stranded,  the  owner  may  abandon.  Or  a  ship  may  be 
stranded  on  a  part  of  the  coast  where  no  assistance  can  be  pro- 
cured to  get  her  afloat,  or  where  there  may  be  no  materials  or 
workmen  for  repairing  the  damage  she  may  have  sustained; 
and  in  a  case  like  this  the  voyage  is  lost,  and  the  assured  may 
abandon.  Or  if  the  ship  be  stranded  in  a  place  where  assist* 
ance,  materials  and  workmen  may  be  easily  procured,  but  it 
may  be  doubted  whether  the  attempt  to  get  her  off  will  suc- 
ceed, while  the  expense  is  certain,  if  the  insurer,  on  having 
notice,  will  not  engage  to  pay  the  expenses  of  the  attempt,  and 
also  to  repair  the  vessel,  if  the  attempt  should  succeed,  the 
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Assured  may  abandon.  For  in  this  case,  as  he  cannot  recover 
more  than  a  total  loss,  he  shall  not  be  holden  to  labor  for  the 
xecoverj  of  the  ship,  which  he  must  do  at  his  own  expense,  if 
lie  should  be  unsuccessful. 

Another  case,  in  which  the  owner  may  abandon  in  conse- 
quence of  his  ship  being  stranded,  may  be  stated.  If  the 
stranding  happen  at  a  place  and  in  a  season  of  the  year  when 
the  ship  cannot  be  speedily  got  off,  but  the  owner  must  wait  so 
long  for  a  favorable  time,  that  the  voyage  is  defeated,  he  is  not 
•obliged  thus  to  wait,  but  may  throw  the  loss  on  the  insurers  by 
an  abandonment.  But  if  the  ship  be  stranded  in  a  place  where 
sufficient  assistance  can  be  obtained,  and  she  may  be  in  a  short 
time  got  off  and  repaired  for  the  prosecution  of  her  Toyage,  as 
xieither  the  ship  nor  the  voyage  is  lost,  there  is  no  ground  on 
^vhich  the  owner  can  abandon  his  ship,  and  recover  for  a  total 
loss.  And  where  the  stranding  is  under  such  circumstances, 
that  the  attempt  to  recover  and  repair  the  ship  in  a  reasonable 
time  for  the  prosecution  of  the  voyage,  may  be  hazardous,  but 
not  hopeless,  if  the  underwriter  will  engage  to  pay  all  the 
expenses,  whatever  may  be  the  event,  the  owner  cannot  aban- 
don, until  he  has  used  such  reasonable  endeavors  to  recover 
:his  ship,  and  has  eventually  failed.  And  a  forHori,  if  the 
undertaker  will  himself  undertake,  at  his  own  expense,  for  the 
'Owner,  the  recovery  of  his  ship,  and  shall  succeed,  and  offer 
to  restore  her  to  him,  so  that  he  may  seasonably  prosecute  lus 
voyage,  the  owner  cannot  abandon,  for  neither  the  ship  nor 
the  voyage  is  lost.  These  principles  of  the  law  of  insurance 
are  now  to  be  applied  to  the  case  at  bar. 

The  vessel  insured  appears  not  to  have  been  wrecked,  but  to 
liave  been  stranded  on  some  rocks  in  her  passage  home,  in 
Sheepscut  river,  and  vnthin  less  than  five  miles  of  her  port  of 
destination.  On  stranding,  she  overset,  and  was  filled  with 
water;  and  in  a  day  or  two  after,  being  disengaged  from  the 
rocks,  she  sunk  in  deep  water,  which  covered  her.  It  is  not 
fitated  that  she  received  any  essential  injury  by  this  accident,  or 
that  an  attempt  to  weigh  her,  and  prepare  for  finishing  her  voy- 
age, would  have  been  hazardous  or  very  expensive.  It  does  not 
appear  that  the  plaintiff  made  any  attempt,  or  offered  the  de- 
fendants to  make  any,  if  assured  of  the  reimbursement  of  his 
expenses.  It  is  not  stated  that  the  vessel  was  stranded  where 
no  assistance,  materials  or  workmen  could  be  seasonably  pro- 
cured. But  it  is  stated  that  the  plaintiff  offered  to  abandon 
ber  on  the  day  after  she  was  stranded,  and  before  she  sunk  in 
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deep  water;  that  the  defendants  refased  to  acoept  this  oifer; 
that  thej  undertook  to  recover  the  Teasel,  saoceeded  in  the  at- 
tempt, carried  her  to  the  termination  of  her  Toyage,  making 
her  fast  to  a  wharf  in  Wiscasset,  then  made  considerable  re- 
pairs npon  her,  and  offered  her  to  the  owner. 

To  entitle  the  owner  to  abandon,  there  must  be,  at  some 
period  daring  the  Toyage,  a  total  loss,  either  real  or  constmc- 
tiTe.  But  in  the  present  case,  no  such  loss  has  happened. 
The  yessel  has  not  been  lost,  nor  has  theyojage  been  defeated; 
bat  it  appears  that  the  yoyage  has  in  fact  been  performed;  and 
that  the  yessel  was  in  safety  at  her  destined  port.  It  does  not 
appear  bom  the  case  that  the  vessel  was  wholly  repaired  by  the 
defendants;  nor  is  it  stated  what  degree  of  injury  she  sus- 
tained by  the  stranding.  We  cannot,  therefore,  presume  that 
the  injury  was  such  as  rendered  her  not  worth  repairing.  What- 
ever it  was,  if  the  defendants  have  not  repaired  it,  they  are 
obliged  by  law  to  do  it,  or  to  reimburse  to  the  plaintiff  his  ex- 
penses of  the  repairs. 

The  case  of  Fwmeaux  v.  Bradley ^  Marsh.  603,  arose  on  the 
stranding  of  the  ship  insured  by  a  policy  on  time.    The  ship 
imder  the  policy  arrived  at  Quebec;  but  the  lateness  of  the 
season  preventing  her  return,  she  was  removed  into  the  basin 
for  the  winter,  from  whence^  on  the  nineteenth  of  November, 
she  was  driven  by  a  field  of  ice,  and  damaged  by  running  on 
the  rocks.    Her  condition  could  not  be  examined  until  April, 
when  the  policy  had  expired.     She  was  then  found  to  be  bilged, 
and  much  injured,  but  not  irreparably.    In  the  progress  of 
the  repairs,  difficulties  arose  for  want  of  materials,  and  the  mas- 
ter, after  consulting  the  merchants  and  agent,  sold  her.    And 
it  was  determined  that  the  ship  should  be  considered  as  dam- 
aged by  the  stranding,  and  not  as  totally  lost.    This  is  a  very 
strong  case  against  the  plaintiff;  for  the  ship  could  not,  from 
the  season  of  the  year,  be  examined  and  repaired  until  the  ex- 
piration of    four  or  five  months.     But  the  principle  of  the 
dedaion  is  certainly  correct,  that  neither  the  ship  nor  the  voy- 
age was  lost  by  the  stranding.    If  the  ship,  if  not  stranded, 
might  have  sailed  on  her  return  voyage,  which  was  interrupted 
for  a  long  time  by  the  accident,  the  voyage  in  that  case  would 
have  been  lost,  and  consequently  the  ship  would  have  been  oon- 
ttnictively  lost  by  the  stranding.    But  in  that  case,  if  the  snip 
had  been  sale  at  her  anchors,  she  could  not  have  proceeded  to 
•ea  during  the  season  of  the  ice,  and  thus  her  voyage  was  not 
deUyed. 
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We  observe  that  the  policy  in  the  case  at  bar  was  upon  time; 
and  that,  after  the  arrival  of  the  yessel  at  Wiscasset,  the  policj 
had  continuance  for  several  months.  If  the  plaintiff  had  after- 
wards employed  her  within  the  policy,  and  she  had  incurred  a 
subsequent  loss,  total  or  partial,  the  defendants  would  hare 
been  holden  to  pay  it,  in  addition  to  the  partial  loss*  with 
which  they  are  chargeable  by  the  stranding  in  question. 

As  we  are  of  opinion  that  the  loss  complained  of  is  not  total, 
but  partial,  the  verdict  must  be  set  aside;  and,  by  the  consent 
of  the  parties,  commissioners  are  to  be  appointed  to  adjust  the 
partial  loss,  and  a  verdict  to  be  entered  accordingly  upon  their 
report. 

See  Suydam  t.  Marine  Ins,  Co.,  S  Am.  Dec  307,  holding  that  when  the 
insnred  makes  an  abandonment  he  must  assign  the  tme  cause.  If  ht 
assign  an  insufficient  cause,  he  is  bound  by  it,  and  cannot  take  an  advan* 
tage  of  a  sabeequent  event  without  a  new  abandonments 
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(eifASB.M7.] 

Right  by  Possession. — ^Where  a  bona^fide  purchaser  of-  land  enteis  under 
his  deed,  and  continues  in  open  possession,  a  second  purchaser  cannot 
take  advantage  of  a  neglect  to  register  his  deed  by  the  first  purchaser. 

Tbespass  quare  claitsum  fregii.  The  plaintiff  claimed  under  a 
deed  from  Bowe,  dated  July  25, 1803.  Immediately  after  the 
execution  of  the  deed,  the  plaintiff  entered  upon  the  premises, 
erected  buildings  thereon,  and  has  occupied  the  same  up  to  the 
present  time.  This  deed  was  not  acknowledged  until  April  15, 
1807,  nor  registered  until  the  seventeenth  of  the  same  month. 
Defendant,  who  had  a  demand  against  Bowe,  caused  the  dose  to 
be  attached  as  the  property  of  Bowe,  in  an  action  commenced 
against  him  in  August,  1806.  Pursuant  to  a  report  of  referees 
of  Kennebec  county,  in  October,  1808,  judgment  was  entered 
in  said  action  in  Hancock  county  in  f  ayor  of  Blunt,  as  of  the 
preceding  Jime,  and  on  the  twenty-sixth  of  October,  an  execu- 
tion was  levied  upon  the  close  in  question.  The  jury,  being 
instructed  that  the  title  was  in  the  plaintiff,  found  aoooidingly, 
and  thereupon  defendant  moved  for  a  new  trial. 

The  point  raised  for  the  consideration  of  the  ooort  was, 
whether  the  attachment  levied  before  the  acknowledgment 
and  regisfacy  of  plaintiff's  deed,  was  binding  as  against  the 
plaintiff. 
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WUde  and  Herbert,  for  the  plaintifP. 

Lee  and  HeUon,  for  the  defendant. 

Pabeeb»  J.  It  is  now  a  well-settled  and  generaUy  known 
principle,  that  when  there  has  been  a  boTia  fide  conyejance  of 
land,  and  the  grantee  has  entered  under  the  deed,  and  con- 
tinned  in  the  open  and  peaceable  occupation  of  the  land  granted, 
a  second  purchaser  cannot  avail  himself  of  the  first  purchaser's 
neglect  to  procure  the  acknowledgment  or  registry  of  his  deed, 
because,  as  the  whole  object  of  ihe  registry  is  to  give  notice, 
and  as  there  are  drcomstances  within  the  knowledge  of  the 
second  purchaser,  as  strong  as  the  registry  of  the  deed,  to 
satisfy  him  of  a  preTious  conyeyance,  his  purchase  will  be 
deemed  fraudulent  against  the  first  purchaser,  and  he  shall  not 
reap  the  fruits  of  his  own  iniquity.  This  construction  of  the 
itatnte  providing  for  the  registeiy  of  deeds,  was  uniformly 
given  by  the  courts  of  law  before  the  reyolution,  as  may  be 
ttsn  by  the  excellent  reading  on  this  statute,  by  the  late  Judge 
Trowbridge,  the  Coke  of  this  country,  printed  in  the  appendix 
to  the  third  volume  of  the  Massachusetts  Reports.  The  same 
oonstmction  has  been  applied  by  this  court  since  the  revolu- 
tion, and  has  recently  been  recognized  in  the  case  of  Norcrase 
V.  Widgery,  2  Mass.  506,  and  in  the  case  of  Famewarih  v.  ChUde, 
4  Hass.  637  [3  Am.  Dec.  249].  In  this  latter  case,  the  doctrine 
has  been  applied  to  attaching  creditors  who  knew  of  a  bona  fide 
eonTeyance,  and  endeavored  to  take  advantage  of  an  omission 
to  record  the  deed. 

No  case  could  be  stronger  than  the  present,  to  show  the 
reasonableness  and  necessity  of  such  a  construction  of  the 
statute.  Here  the  creditor  assists  in  the  sale  of  the  land  by 
attesting  the  deed,  lives  in  sight  of  the  expensive  improvements 
making  hj  the  purchaser,  sees  him  in  the  daily  occupation  of 
bis  estate;  and  still,  knowing  of  an  inadvertence,  he  treacher- 
onsly  attempts  to  turn  it  to  account,  by  seizing  the  property 
into  his  own  hands,  maiiie  valuable  by  the  labor  and  money  of 
the  man  he  had  insiuired.  If  he  could  prevail,  great  would  be 
the  reproach  to  the  law.  But  our  wise  and  learned  predecessors 
have  for  a  long  succession  of  years,  established  a  doctrine  which 
totally  defeats  a  tend  of  this  sort,  and  our  legislatures  have, 
\tj  their  silence,  acquiesced  in  the  construction  of  the  statute. 
But,  further,  if  the  defendant  might  by  vigilance,  have  success- 
folly  defrauded  the  plaintiff  of  his  estate,  it  is  very  clear  that 
he  has  been  so  negligent  as  to  have  lost  his  opportunity. 
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His  judgment  appears  by  the  record,  to  have  been  entered  in 
June,  1808.  His  execution  was  not  levied  until  the  October 
following.  The  attachment  holds  only  for  thirty  days  after 
judgment.  But  long  before  either  execution  or  judgment,  the 
plaintiff  awoke  and  completed  his  title,  by  procuring  an  acknowl- 
edgment and  registry  of  his  deed.  The  reply  to  this  by  the 
defendant  is,  that  his  judgment  was  in  fact  rendered  in  October, 
and  that  his  execution  was  in  fact  levied  within  thirty  dajB 
after  the  rendition  of  judgment.  But  having  availed  himself  of 
a  fiction  to  expedite  the  recovery  of  his  judgment,  he  shall  not 
afterward  reject  the  fiction ,  to  do  mischief  to  another  party. 
When  he  insisted  upon  a  report  in  another  county,  he  should 
have  considered  the  consequences  of  entering  his  judgment  as 
of  a  term  which  would  be  past.  He  is  now  bound  by  the  record, 
and  must  look  to  some  other  property  of  his  debtor,  to  satisfy 
the  judgment  he  has  recoverea. 

By  the  Cousr.  The  verdict  is  right,  and  judgment  must  be 
entered  upon  it  for  the  plaintiff. 


Watkins  V.  Baikd. 

[6  Kam.  806.] 

DUBESS. — ^Where  one  falsely,  maliciouBly,  and  wiihont  piobaUe  canie^ 
causes  the  arrest  and  impriBonment  of  a  person  on  a  prooees  l^gal  and 
regular  in  form,  and  obtains  a  deed  of  release  from  the  party  so 
arrested,  to  procure  his  deliverance,  such  deed  is  void  by  roawm  of 
duress. 

Indebftatus  assumpsit  for  money  had  and  received.  The  de- 
fendant pleaded  the  general  issue,  and  deed  of  release  of  this 
action  and  of  all  demands.  To  the  second  plea,  the  plaintiff 
replied  duress  of  imprisonment.  From  the  report  of  Sedg- 
wick, J.,  before  whom  the  cause  was  tried,  it  appeared  that 
shortly  after  this  action  was  conmienced,  the  defendant,  through 
the  agency  of  one  Culver,  persuaded  the  plaintiff  to  come  into 
this  state  from  New  York,  where  he  resided,  upon  the  repre- 
sentation that  defendant  would  there  settle  v?ith  plaintiff  and 
pay  him  what  was  due;  that  after  plaintiff  arrived  at  Pittsfield 
with  Culver,  he,  the  plaintiff,  was  arrested  at  the  suit  of  dafend- 
dant  and  committed  to  jail.  Within  two  hours  after  his  arrest, 
while  he  was  in  jail,  defendant  and  Culver  visited  plaintiff,  and 
in  the  presence  of  one  Cowan,  made  several  propositiona  to 
plaintiff,  which  were  rejected.    At  length  it  was  agreed  that 
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defendant  shotild  pay  plaintiff  a  sum  of  money,  give  him  a  note 
for  the  deliTeiy  of  a  quantity  of  pork  and  cheese,  and  that 
defendant  was  then  to  be  released  of  all  demands,  including 
tliis  action  held  against  him  by  plaintiff,  and  that  the  suit  on 
which  plaintiff  was  arrested  should  be  discharged.  All  the  writ- 
ings necessaiy  to  effect  this  agreement  were  drawn  up  by  E. 
Lewis,  Esq.,  and  signed  and  executed  in  jail,  but  none  were 
then  or  afterwards  delivered.  The  defendant  then  indorsed  a 
discharge  of  the  suit  on  the  writ  left  with  the  jailor,  and  took 
away  with  him  all  the  papers,  not  having  signed  the  note  as 
agreed  upon.  There  was  no  evidence  that  there  was  anything 
due  from  the  plaintiff  to  the  defendant.  Pursuant  to  the 
directions  of  the  judge,  the  jury  found  for  the  plaintiff,  where- 
upon defendant  moved  for  a  new  trial. 

Eulbert,  in  support  of  the  motion. 

A^mun  and  Ooid,  cariira,  were  stopped  by  the  court. 

By  Court,  Fabsons,  0.  J.  (after  reviewing  the  facts):  It  is 
a  general  rule  that  imprisonment  by  order  of  law  is  not  duress; 
hot  to  constitute  duress  by  imprisonment,  either  the  imprison* 
ment,  or  the  duress  after,  must  be  tortious  and  unlawful:  2 
Inst.  482.  If,  therefore,  a  man,  supposing  that  he  has  cause 
of  action  against  another,  by  lawful  process  cause  him  to  be 
arrested  and  imprisoned,  and  the  defendant  voluntarily  execute 
a  deed  for  his  deliverance,  he  cannot  avoid  such  deed  by  duress 
of  imprisonment,  although  in  fact  the  plaintiff  had  no  cause 
of  action:  vide  Hob.  266;  Lev.  68-69.  And  although  the  im- 
prisonment be  lawful,  yet  unless  the  deed  be  made  freely  and 
Tolantarily,  it  may  be  avoided  by  duress:  43  E.  8, 10,  b.  pi.  32. 
And  if  the  imprisonment  be  originally  lawful,  yet  if  the  party 
obtaining  the  deed  detain  the  prisoner  in  prison  unlawfully,  by 
eoTin  with  the  jailer,  this  is  a  duress  which  will  avoid  the  deed: 
Su9combe  v.  Standing,  Cro.  Jac.  187.  But  when  the  imprison- 
ment is  unlawful,  although  by  color  of  legal  process,  yet  a 
deed  obtained  from  a  prisoner  for  his  deliverance,  by  him  who 
is  a  party  to  the  unlawful  imprisonment,  may  be  avoided  by 
duress  of  imprisonment.  In  Allen,  92,  debt  was  sued  on  a 
bond,  and  duress  of  imprisonment  pleaded  in  bar.  The  plaint- 
iff had,  on  charging  the  defendant  with  felony  in  stealing  a 
horse,  procured  a  warrant  from  a  justice,  on  which  the  defend- 
tat  was  airested  and  imprisoned,  and  sealed  the  bond  to  the 
plaintiff  to  obtain  his  disohaxge,  which  was  done,  the  horse 
appearing  to  be  his  own  horse.    Boll,  J.,  directed  the  jury 
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ttiat,  the  proceedings  being  had  to  cover  the  deceit,  the  bond 
was  obtained  by  duress. 

And,  in  our  opinion,  it  is  a  sound  and  correct  principle  of 
law,  when  a  man  shall  falsely,  malicionsly,  and  without  proba- 
ble cause,  sue  out  a  process,  in  form  regular  and  legal,  to 
arrest  and  imprison  another,  and  shall  obtain  a  deed  from  a 
party  thus  arrested  to  procure  his  deliverance,  such  deed  may 
be  avoided  by  duress  of  imprisonment.  For  such  imprison- 
ment is  tortious  and  unlawful  as  to  the  party  procuring  it;  and 
he  is  answerable  in  damages  for  the  tort,  in  an  action  for  a 
false  and  malicious  prosecution;  the  suing  of  legal  process 
being  an  abuse  of  the  law,  and  a  proceeding  to  cover  the  fraud. 
And  although  Bridgman,  in  Lev.  68,  69,  is  made  to  say,  that 
imprisonment  in  custody  of  law  by  the  king's  writ  will  not  be 
duress  to  avoid  a  deed,  when  the  arrest  is  without  cause  of 
action,  because  the  party  has  his  remedy  by  action  of  the  case, 
yet  this  must  be  a  mistake,  as  there  is  no  remedy  by  action  for 
suing  a  groundless  suit,  unless  the  suit  be  without  probable 
cause,  and  malicious.  And  if  it  be,  certainly  the  imprisonment 
is  wrongful,  as  to  the  party  who  maliciously  procured  it 

Now,  on  examining  the  facts  reported  by  the  judge  in  the 
case  at  bar,  it  is  apparent  that  the  suit,  on  which  the  plaintiff 
was  imprisoned,  was  without  probable  cause,  there  being,  in- 
deed, no  color  for  it.  And  the  evidence  was  sufficient  for  the 
jury  to  infer  that  the  suit  was  also  malidous.  The  plaintiff 
was  wickedly,  and  by  false  pretenses,  decoyed  from  his  home, 
in  the  state  of  New  York,  ink)  this  county.  Here  he  was  im- 
mediately arrested  at  the  defendant's  suit,  who  had  no  cause  of 
action  against  him,  the  present  action  being  then  pending. 
And  the  object  of  the  release  was  to  bar  this  action.  Upon  the 
whole,  the  oppression  was  gross  and  flagrant;  and  it  would  be 
a  reproach  to  the  law,  if'  it  would  allow  to  this  release,  thus 
unjustly  and  fraudulently  obtained,  any  legal  effect  against  the 
plaintiff,  so  injuriously  and  dishonorably  treated.  The  direc- 
tion of  the  judge  appears  to  be  correct;  and  in  our  opimon  the 
plaintiff  ought  to  have  judgment. 

Let  judgment  be  entered  on  the  verdict. 


See  on  the  subject  of  duress:  CoIUm  v.  Wedbury^  1  Am.  Dee.  64S^  aai 
note;  Edwards  v.  Handley,  3  Id.  745. 

This  case  is  particularly  noticed  on  acoount  of  the  olear  ezpontionof 
dwesB  laid  down  by  Parsons,  C.  J.  On  this  its  authority  is  well  indorsed: 
Baker  v.  JlfartoTi,  12  Wall.  158;  Broum  v.  Pierce,  7  Id.  215;  Chandler  r. 
Sanger,  lUMass.  365;  Oebom  v.  i?o6&tne,36N.  Y.  371.    In  Bakery.  Morion 
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Clifford,  J.,  gives  a  very  accurate  statement  of  duress:  "Actual  yiolenoe  is 
nut  BcoessaTy  to  constitute  duress  even  at  common  law,  as  understood  in 
the  fiarent  country,  because  consent  is  the  Tery  essence  of  a  contract,  and 
if  dim  be  oompiidflion,  there  is  no  consent,  and  it  is  well  settled  law  that 
null  compulsion,  such  as  that  produced  by  threats  to  take  life  or  to  inflict 
gieat  Iwdily  harm,  a^  well  as  that  produced  by  imprisonment,  is  sufficient 
to  destroy  free  aicency,  without  which  there  can  be  no  contract*  as  in  that 
•Ute  id  the  ease  there  is  no  consent" 


WoLCOTT  V.  Hall. 

[6  lOsL  614.] 

SUDna  m  8lani>sb. — ^Where  the  defendant  in  an  action  of  slander 
pleads  the  truth  in  justification,  he  cannot  give  evidence  of  oommon 
report  that  the  plaintitT  had  been  guilty  of  the  crime  charged,  nor  that 
othen  had  charged  him  with  the  commission  of  the  crime. 

Slakdib.  The  plaintiff  charged  the  defendant  with  having 
Bpoken  at  yarions  timee,  before  different  persons,  the  following 
words  concerning  plaintiff :  "  He  has  stolen  and  I  can  prove  it; 
he  is  a  thief;"  and  for  "falsely  and  maliciously j^  openly  and 
publicly  charging  the  plaintiff  with  the  crime  of  theft."  The 
defoidant  pleaded  in  bar  that  the  plaintiff  stole  a  barrel  of  scraps 
belonging  to  the  defendant,  two  hundred  weight  of  cheese  be- 
longing to  one  Brown,  and  a  cord  and  a  half  of  wood  belong- 
ing to  one  Green.  Upon  the  trial  the  defendant  offered  in 
evidence  in  mitigation  of  damages,  that  prior  to  speaking  the 
voids  charged  it  was  commonly  reported  in  the  neighborhood 
that  the  plaintiff  was  guilty  of  the  thefts  mentioned  in  def end- 
tfit's  plea.  This  evidence  was  rejected,  and  the  jury  returned 
a  verdict  for  the  plaintiff,  assessing  the  damages  at  eight  hun« 
dred  dollars. 

B.  Sedgwick  and  HuJbert  moved  for  a  new  trial  on  behalf  ol 
the  defendant,  on  the  ground  of  the  rejection  of  this  evidence, 
ttd  contended  ihat  he  should  have  been  allowed  to  show  any 
i^cts  whence  it  might  appear  that  he  thought  he  spoke  the 
tnith:  MaMamd  v.  Oddney,  2  East,  426;  1  Lev.  82;  Narthamp- 
^'a  earn,  12  Co.  134.  CSounsel  further  cited:  Yin.  Ab.,  tit. 
£vid«iiee,  I.  b,  pL  9;  1  Eeb.  286;  Cook  v.  Barkiey,  Pennington, 
168  [2  Am.  Deo.  843];  Kennedy  v.  Oregory,  1  Binn.  86;  Morrie 
▼.  Dvone,  Id.  90,  in  noiie. 

Dewey,  contra,  urged  that  evidence  in  mitigation  was  not  ad« 
Bifisible  under  the  plea  in  bar,  and  that  it  was  a  uniform  prin- 
ciple that  conmion  fame  was  no  justification:  Bui.  N.  P.  10; 
D'Anv.  Ab.  168;  Dame  v.  Leuris,  7  T.  B.  17. 
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By  Court,  Pabsons,  C.  J.  (after  reciting  the  pleadings  and 
the  evidence  offered  by  the  defendant  at  the  trial):  This  evi- 
dence the  judge  rejected,  and  in  our  opinion  very  properly. 
The  defendant,  not  content  to  slander  the  plaintiff  in  the  conn- 
^ly,  perseveres  in  the  calumny  by  putting  the  slander  on  record, 
and  would  now  protect  himself  from  damages  by  proving  that 
reports  against  the  plaintiff's  character  imputing  larceny  to  him 
previously  existed.  Two  of  these  reports  the  jury  have  found 
to  be  false,  and  the  general  report  might  have  been  discredited, 
if  not  followed  by  the  slanderous  words  of  the  defendant  himself. 

The  plaintiff  could  have  no  notice  from  the  pleadings  to  meet 
this  evidence,  and  when  regularly  seeking  redress  for  an  injury 
from  the  defendant,  he  might  be  overwhelmed  by  particular 
scandal  which  could  not  be  traced  to  any  author;  or,  if  it  could, 
might  be  disproved.  The  evidence  of  such  reports  would  there- 
fore be  extremely  oppressive  to  the  plaintiff,  and  would  encour- 
age slander  in  the  country  by  leading  people  to  suppose  that 
they  were  excusable  in  relating  scandal  if  they  were  not  the 
authors  of  it. 

Evidence  as  to  the  general  character  of  the  plaintiff  he  may 
at  all  times  encounter,  if  untrue;  and  if  his  character  be  gener- 
ally bad,  independent  of  the  slander  of  which  he  complains,  the 
jury  may  consider  it.  For  the  worth  of  a  man's  general  repu- 
tation among  his  fellow  citizens  may  entitle  him  to  large  dam- 
ages for  an  attempt  to  injure  it;  which  he  ought  not  to  obtain  if 
his  character  is  of  little  or  no  estimation  in  society.  But  evi- 
dence of  the  plaintiff's  general  character  was  not  offered;  but 
only  an  attempt  to  blast  his  reputation  by  particular  reports, 
which  he  might  not  have  it  in  his  power  to  silence  but  by 
commencing  this  prosecution.  And  if  such  reports  could  be 
given  in  evidence,  the  subject  of  them,  however  innocent, 
instead  of  seeking  redress  from  the  laws,  had  better  sink  pri- 
vately under  the  weight  of  unmerited  calumny,  lest,  by 
attempting  his  justification,  he  should  give  notoriety  to  slanderi 
which  had  before  been  circulated  only  in  whispers. 

This  is  not  like  the  case  of  Lamed  v.  BuffingUm^  3  Mass.  546 
[3  Am.  Dec.  185].  There,  evidence  of  the  plaintiff's  rank  and 
employment  was  offered  and  rejected,  and,  under  the  circum- 
stances of  that  case,  not  injuriously  to  the  defendant  For 
the  dauMge  arising  from  the  defamatory  words,  instead  of  being 
lessened  by  the  plaintiff's  employment,  ought,  if  at  all  affected, 
to  have  been  aggravated. 

Let  judgment  be  entered  on  the  verdict. 
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Berkshire  Bank  v.  Jones. 

re  Xam.  su.] 

Wattkb  of  Notice  does  not  Excuse  Demand.— When  an  indoner 
wBiTes  a  right  to  notice,  it  does  not  excuse  a  demand  of  payment  at 
matoritj.  Bat  where  a  note  was  made  payable  at  a  day  and  a  phice 
certain,  and  the  indorsee  was  ready  to  receive  payment,  no  further 
demand  was  held  necessary. 

AcnoN  on  a  promiseoiy  note  made  by  one  Glesen,  on  the 
twenty-first  October,  1807,  by  which  he  promised  the  defendant 
to  pay  to  him  or  his  order  one  hundred  and  twenty-five  dollars, 
at  the  Berkshire  Bank,  in  sixty-one  days;  the  defendant  indorsed 
the  note  to  plaintife,  waiving  all  right  to  notice.  The  plaint- 
iffs alleged  a  request  and  *efusal  by  Qlesen,  and  notice  to  the 
defendant. 

Sedgwick,  J.,  before  whom  the  cause  was  tried,  directed  a 
nonsuit,  subject  to  the  opinion  of  the  court  whether  it  was 
necessary  to  the  support  of  this  action  that  prior  to  the  com- 
mencement thereof,  the  contents  of  the  note  declared  on  should 
have  been  demanded  of  the  promisor. 

WUliams,  for  the  plaintifiTs. 

Dewey ^  for  the  defendant. 

By  Court,  Fabsons,  0.  J.  (after  reciting  the  declaration,  and 
stating  the  point  submitted  by  the  judge's  report):  The  defend- 
ant has  argued  that,  although  he  waived  notice  of  a  refusal  of 
payment  by  the  maker,  yet  he  did  not  thereby  dispense  with  a 
demand  upon  him;  for  he  might  waive  the  notice  from  a  confi- 
dence that  the  maker  would  pay  the  note  on  demand.  This 
eonstmction  of  the  waiver  we  think  correct;  and  the  objection 
would  be  conclusive,  if  the  indorsement  had  not  been 
made  to  the  plaintiffs,  at  whose  ofiSce  the  note  was  to  be 
demanded  and  paid.  The  note  was  payable  on  a  day  ahd  at  a 
place  certain;  and  the  place  is  the  Berkshire  Bank.  A  demand 
of  payment  need  not  be  made  at  any  other  place;  and  if  the 
holder  of  the  note  is  at  the  bank  on  the  prescribed  day,  ready 
to  receive  the  money  if  the  maker  be  there,  it  is  enough  for 
him.  And  if  the  maker  does  not  come  to  the  bank,  or  direct 
the  payment  there,  he  has  broken  his  promise,  and  no  other 
notice  to  him  is  necessary. 

In  the  case  at  bar,  as  the  plaintiffs  held  this  note,  we  must 
presume  it  was  in  their  bank;  and  there  it  was  made  payable. 
Thej  were  not  to  look  up  Olesen,  or  to  demand  payment  of 
him  at  any  other  place.    The  def  e9dant,  by  his  indorsement. 
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guaranteed  that  on  the  day  of  payment  the  maker  would  be  at 
the  bank,  and  pay  the  note;  and  if  he  did  not  pay  it  there,  he 
agreed  that  he  would  be  answerable  in  a  soit  at  law,  without 
preyions  notice  of  the  default  of  the  promisor.  Although  we 
Are  satisfied  that  the  judge  was  correct  in  his  oonstruction  of 
the  terms  of  the  defendant's  waiver  of  notice,  considered  in  a 
general  view,  yet  we  are  of  opinion  that,  from  the  special  tenor 
of  the  note  declared  on,  the  nonsuit  ought  to  be  set  aside;  and 
if,  on  the  trial,  the  plaintiffs  can  show  that  on  the  day  of  pay- 
ment the  note  was  in  the  batik,  and  that  the  seirants  or  officeia 
of  the  plaintiffs  were  there  during  the  usual  bank  hours,  to 
receive  payment  and  give  up  the  note,  they  will  be  entitled  to 
recover,  as  by  the  terms  of  the  note,  they  were  not  holden  to 
demand  payment  but  at  the  bank,  which  was  impracticable 
through  the  default  of  the  maker;  and  by  the  defendant's  waiver 
he  cannot  claim  notice. 

The  plaintiffs  all^e  in  their  declaration  a  demand  on  Glesen, 
and  notice  of  his  refusal  to  the  defendant;  and  it  is  said  that, 
if  the  nonsuit  be  set  aside,  the  plaintifb  must  fail  on  a  nev 
trial,  because  the  facts  do  not  comport  with  their  allegation. 
Whether  this  allegation  is  or  is  not  to  be  considered  as  sur- 
plusage, it  is  not  necessary  now  to  decide;  and  the  plaintiffii 
may  amend  on  terms,  by  striking  out  the  allegation,  if  they 
should  be  so  advised.  The  reason  of  the  nonsuit  being  insoffi* 
dent,  the  plaintifb  must  have  a  new  trial. 


The  anthority  of  this  ease  ia  woU  reoognized  in  the  state  and  ledenl 
ooiutB.  As  affirming  it»  see  Wooibridge  v.  Brigham,  12  BCaas.  405;  13 
Mass.  550;  SkawY.  Beed,  12 Pick  133;  FolgerY.  Cktue,  18  Pick  66;  Lnt 
V.  ff&UKurd,  11  Ciiah.  270;  Bank  qf  Syraeute  v.  ffoUitier,  17  }f .  Y.  60;  Scott 
V.  Orter,  10  Pa.  St  104;  Morse  v.  BeOawe,  7  N.  H.  569;  Duright  ▼.  3mer^ 
MA,  2 14.  150;  Om^nUBamky.  AUen,  16 Me.  44;  Eastman  v.  PoUtr,  4  Ti 
815;  Frtenumy.  (yBrim,  88  Iowa,  400;  UnUed  Staiss  Bank  v.  Sm'ik,  11 
Wheat  176;  BsMrUg  v.  BsMrUg,  2  Cranoh  G.  C.  47L 
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Carter  v.  Carter. 

[4  Day,  so.] 

iaoUBT  OF  BaoOTSET  ON  BoND.—The  obligee  of  a  bond  can  raecyv«r  no 
non  than  the  penalty,  with  interest  thereon,  althongh  aatifl&ction 
nay  not  have  been  obtained  for  every  breach  of  the  condition. 

Wnr  of  ORor.  Scire  facias  on  a  judgment  in  an  action  of 
debt  upon  a  bond.  The  penalty  of  the  bond  was  five  hundred 
doUazB.  The  condition  was  for  the  payment  of  one  hundred 
doUazB  annually  to  Maiy  Carter,  during  her  life,  and  the  lawful 
interest  for  any  sum  after  the  same  should  become  due.  The 
fiist  installment  became  due  in  1800,  and  a  judgment  having 
been  obtained  upon  the  bond,  an  execution  issued  for  the  in- 
•talhnent  then  due.  Four  other  installments,  with  the  interest 
which  had  accmed  on  them,  were  afterwards  recovered.  The 
eUigee  being  still  alive,  this  ncirefadjoA  was  brought  to  recover 
two  additional  installments.  The  defendant  pleaded  the  former 
recoveries  in  bar,  and,  upon  demurrer,  the  plea  was  adjudged 
soiBciant. 

Bradley,  for  the  plaintifT  in  error.  In  case  of  the  breach  of 
any  partumlar  of  the  condition,  the  common  law  gave  the  pen- 
alty and  damages  in  one  shilling:  8  Bac.  Ab.  691.  By  the 
•tatote  8  and  9  Wm.  m,  which  comprehended  annuity  bonds 
sad  bonds  payable  by  installments,  upon  a  breach  happening, 
the  eoort  was  to  enter  up  judgment  for  the  amount  of  the 
penalty,  the  damages  actually  sustained  were  to  be  assessed  by 
s  joiy,  and  the  penalty  was  to  remain  as  security  for  future 
breachea.  Collins  v.  Collins,  2  Burr.  824-825;  WiOoughby  t. 
Srhnlan,  6  East.  550;  White  t.  8e(dy,  Doug.  48;  Lonsdale  v. 
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Church,  ST.  B.  888;  WUde  ▼.  Clarkson,  6  Id.  308;  Branffwin  t. 
Perrot,  2  W.  Bl.  1190.  And  where  the  condition  is  for  the 
payment  of  a  less  sum  than  the  penalty  at  a  time  certain,  inter- 
est upon  the  sam  mentiuned  in  the  condition  will  be  given, 
although  it  exceeds  the  i>enalty.  Esp.  Dig.  662;  Boll.  N.  P. 
178;  Com.  Dig.,  tit.  Obligation  (E);  Holdipp  v.  Otway,  2  Saond. 
106;  Peru  v.  WaUis,  2  DaU.  252;  Catlin  v.  AOeti,  U.  S.  C.  C, 
Dis.  oC  Vermont.  On  the  same  principle,  the  installments  of 
an  annuity  should  be  allowed,  although  the  penalty  should  be 
exceeded.  But  whatever  may  be  the  English  law  on  this  qaes- 
tion,  the  statute  of  this  state  clearly  entitles  the  plaintiff  to 
recover.  Stat.  Conn.,  tit.  6,  c.  1,  s.  9,  provides  that  upon  the 
breach  of  the  condition  the  court  shall  give  judgment,  from 
time  to  time,  for  what  shall  appear  in  equity  to  be  due,  "till 
all  the  particulars  mentioned  in  the  condition  are  performed/' 
vnthout  restriction  and  without  reference  to  the  amount  of 
the  penalty. 

E.  Perkins  and  Staples,  for  the  defendant.  By  the  common 
law  the  i>enalty  never  could  be  exceeded,  and  the  statutes  of 
four  and  five  Anne,  and  eight  and  nine  Wm.  m,  were  not  in- 
tended to  enlarge  the  claims  of  the  obligee  upon  the  obligor 
beyond  the  terms  of  their  agreement.  To  show  that  the  pen- 
alty was  the  limit  of  recovery  in  the  English  courts,  counsel 
dted:  Hugh  Andely*s  Case^  Hard.  186;  ElMipp  v.  Otway,  2 
Saund.  108;  Davis  t.  Curtis,  1  Chan.  Ca.  229;  Hale  v.  Thomai, 
2  Id.  182,  and  1  Yem.  849;  Steward  v.  Bumball,  2  Yem.  509; 
Anonymous,  1  Salk.  154;  Elliot  v.  Davis,  Bunb.  28;  Lord  Dun- 
sany  v.  Plunhett,  4  Bro.  P.  C.  517;  Ibum  o/Gahvay  v.  Bussdl,  4 
Id.  528;  Orosvenor  y.  Cook,  1  Dick.  805;  Collins  v.  ColUns,  2 
Burr.  820;  Gibson  v.  Egerton,  and  Bumstead  v.  Stiles,  1  Dick.  408; 
KettUby  v.  KetUeby,  and  Bundle  v.  PettU,  2  Id.  514;  Brangwin  ▼. 
Perrot,  2  W.  Bl.  1190;  White  v.  Sealy,  Doug.  49;  Lord  Lon»iaIe 
V.  Church,  2  T.  E,  888;  Tew  v.  Winierton,  8  Bro.  C.  C.  489,  496; 
Lbyd  V.  EatcheU,  2  Anst.  526;  WUde  v.  Clarkson,  6  T.  R.  803; 
Sharj)^  V.  JEarl  of  Scarborough,  8  Yes.  jun.  557;  Mackuxnih  v. 
Thomas,  5  Id.  829;  McClure  t.  Dunkin,  1  East,  486;  Clark  ▼. 
Seton,  6  Yes.  jun.  411.  Counsel  further  contended  that  in  this 
country  the  courts  have  allowed  interest  beyond  the  penally,  on 
the  ground  that  where  the  whole  penalty  was  given  it  is  a  liqni* 
dated  sum,  and  as  such  would  cany  interest,  and  urged  that  the 
statute  of  this  state  could  not  fairly  be  construed  to  support 
the  position  held  by  opposing  counsel. 
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BjOorar.  The  oontrftct  of  the  parties  is  only  to  pay  the 
pflBtlty  in  oaae  of  failure  to  i>erf orm  the  conditions  annexed  to 
it,  and  the  oonrt  cannot  extend  each  contnust  beyond  its  obvi- 
008  meaning  for  the  sake  of  doing  some  supposed  equity  to  the 
ohhgee.  The  statute  regulating  ciyil  actions  giyes  the  courts 
power  to  render  judgment  for  less  than  the  i>enalty  where 
JQstioe  requires  it,  but  was  not  intended  to  authorize  tiie  court 
in  any  case  to  give  more.  The  penalty  becomes  forfeited,  how« 
erer,  on  the  first  breach;  and  as  it  becomes  a  debt  due  uncon-^ 
ditionally  to  the  obligee,  the  court  may  allow  interest  from  that 
time,  but  can  neyer  exceed  the  penalty  with  interest  on  it  fron^ 
the  first  breach. 

Judgment  af&rmed. 

BmGfokmmY.Bkkkam^  1  Am.  Dee.  828^  and  nola. 


CuBTiss  V.  Strong. 

[4  DAT,  61.] 

Wrnrns  Ihoompbtsnt.— A  person  who  does  not  believe  in  the  ohligatioii 
ol  an  oath,  and  in  a  future  state  of  rewards  and  punishments,  or  any 
aeoountability  after  death,  is  an  incompetent  witness;  but  a  witness  is 
competent,  notwithstanding  his  religious  belief,  when  he  acknowledges 
the  obligation  of  an  oath,  administered  aooording  to  the  form  of  hia 
rdigion. 

Tbtiiioky  as  to  Incompetency.— The  opinions  held  by  a  person  offered 
ss  a  witness  as  to  the  obligation  of  an  oath,  may  be  proved  by  his 
previous  declarations ;  and  the  witness  himself  cannot  be  admitted  to 
explain  or  deny  such  declarations. 

App£al  from  a  decree  of  probate  establishing  the  will  of  Noah 
Norton,  deceased.  The  appellant  was  one  of  the  heirs  at  law 
and  the  respondent  the  executor.  The  grounds  of  the  appeal 
were:  that  the  testator  was  not  of  sound  mind  and  memory; 
snd  that  the  will  was  not  witnessed  by  three  witnesses.  On 
the  trial  before  this  court  the  respondent,  to  prove  the  execu* 
tion  of  the  will,  o£fered  Ebenezer  Bobinson,  who  had  signed 
the  will  as  a  witness.  The  appellant  objected  to  the  admission 
of  Bobinson  as  a  witness,  for  the  reason  that  at  the  date  of  the 
▼ill,  and  at  all  times  since,  he  did  not  believe  in  the  obligation 
of  an  oath  and  in  a  future  state  of  rewards  and  punishments^ 
or  any  accountability  for  his  conduct  after  death.  To  prove 
the  truth  of  this  objection  the  testimony  of  witnesses  was  re- 
ceived against  respondent's  objection.     The  respondent  then 
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ottered.  Bobinson  himself  as  witness  to  testify  that  certain 
declarations  said  to  have  been  made  bj  him  never  were  made; 
and  to  show  that,  at  the  date  of  the  will,  and  ever  since,  he  did 
believe  in  the  obligation  of  an  oath  and  a  state  of  future  re- 
wards and  punishments.  The  court  refused  to  admit  liim  as  a 
witness,  and  finding  that  the  will  had  not  been  witnessed  bj 
three  competent  witnesses,  disaffirmed  the  decree  of  probate. 
A  motion  for  a  new  trial  was  then  made. 

IngersoU  and  Hosmer^  in  support  of  the  motion.  The  issue  as  to 
the  witnessing  of  the  will  was  not  such  as  would  warrant  the  re- 
jection of  testimony  regarding  the  qualifications  of  a  witness.  It 
was  impossible  to  tell,  from  the  issue,  what  was  to  be  tried.  The 
court  erred  in  deciding  that  Robinson's  religious  principles  dia- 
qualified  him  as  a  testamentary  witness.  Every  person  is  com* 
petent  who  is  worthy  of  any  credit  under  the  sanction  of  an 
oath.  OmichundY.  Barker,  1  Atk.  21;  Jews,  2  Hale's  P.  0. 
279;  Mohammedans,  Morgan's  case,  Leach's  0.  G.  58;  Fachina 
y.  Sabine,  2  Str.  1104,  and  Oentoos,  Omichund  y.  Barker,  have 
been  admitted.  The  court  erred  in  rejecting  Bobinson  as  a 
witness,  as  he  is  best  able  to  testify  as  to  his  religious  opinions. 

Daggett,  contra.  Whatever  objections  to  the  issue  might  have 
been  made  under  special  pleadings,  the  objection  raised  by 
counsel  is  irregular  on  an  api>eal  from  a  decree  of  probate.  No 
man  is  a  proper  witness  to  a  will  who  does  not  belieye  in  the 
obligation  of  an  oath,  as  he  must  be  examined  in  court  regard- 
ing the  execution  of  the  will,  and  such  examinations  are  always 
conducted  under  oath.  To  examine  a  man  under  oath  to  ascer- 
tain whether  he  has  any  regard  for  that  oath  is  the  greatest 
absurdity. 

By  Ck>UBT.  Every  person  who  does  not  belieye  in  the  obliga- 
tion of  an  oath  and  a  future  state  of  rev^ards  and  punishments, 
or  any  accountability  after  death  for  his  conduct,  is  by  law  ex- 
cluded from  being  a  witness,  for  to  such  person  the  law  pre- 
sumes no  credit  to  be  given.  Testimony  is  not  to  be  received 
from  any  person  in  a  court  of  justice  but  under  the  sanction  of 
an  oath.  It  would  therefore  be  idle  to  administer  an  oath  to  a 
man  who  disregards  its  obligation.  And  every  person  who 
belieyes  in  the  obligation  of  an  oath,  etc.,  whatever  may  be  his 
religious  creed,  whether  Christian,  Mohanmiedan,  or  pagan,  or 
whether  he  disbelieves  them  all,  is  an  admissible  witness,  and 
may  testify  in  a  court  of  justice,  being  sworn  according  to  that 
form  of  an  oath  which,  according  to  his  creed,  he  holds  to  be 
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obligatory.  The  law  which  requires  that  testimon/  shall  be 
giTen  imder  oath,  has  something  more  in  view  than  to  lay  the 
witness  under  an  obligation  to  speak  the  tmth  for  fear  of  in- 
enrring  its  penalties.  If  it  had  not,  there  would  be  no  necessity 
that  there  should  be  any  appeal  to  Ood,  and  the  form  of  the 
oath  would  be  yery  different  from  its  present  form.  There  can 
be  no  doubt  but  that  the  law  intended  that  the  fear  of  offending 
Ood  should  have  its  influence  upon  a  witness  to  induce  him  to 
speak  the  truth.  But  no  such  influence  can  be  expected  from 
the  man  who  disregards  an  oath.  He  is,  therefore,  excluded 
from  being  a  witness. 

In  this  case  the  court  found  that  Ebenezer  Bobinson,  who 
was  offered  as  a  witness,  did  not  believe  in  the  obligation  of  an 
oath,  and  in  a  future  state  of  rewards  and  punishments,  or  any 
accountability  for  his  conduct  after  death,  at  the  date  of  the 
will,  or  at  any  time  since.  He,  therefore,  could  not  be  ad* 
mitted  as  a  witness.  It  is  objected  that  the  court  erred  in  the 
method  taken  by  them  to  produce  the  result,  in  that  they 
admitted  witnesses  to  swear  to  the  declarations  of  Bobinson 
respecting  his  opinions  on  the  subject  of  the  obligation  of  an 
oatL.  This  method,  it  is  believed,  is  the  only  correct  method 
that  could  be  taken.  We  have  no  other  way  to  learn  the  opin- 
ions and  principles  of  men  respecting  any  subject  but  from 
their  own  declarations  respecting  their  opinions  and  principles. 
But  it  is  said  that  the  court  erred  in  not  admitting  Bobinson  aa 
a  witness  to  prove  that  the  declarations  testified  to  have  been 
made  by  him  were  never  made,  and  to  explain  the  conversations 
alluded  to  by  the  witnesses;  and  it  is  claimed  that  this  is  the 
English  practice.  We  find  no  authority  to  support  such  an 
opinion.  It  would  seem  to  be  incongruous  to  admit  a  man  to 
his  oath  for  the  purpose  of  learning  from  him  whether  he  had 
the  necessary  qualifications  to  be  sworn.  The  objection  is, 
tbat  a  person  offered  as  a  witness  can  in  no  case  be  sworn,  be- 
cause he  does  not  believe  in  the  obligation  of  an  oath,  or  is  an 
atheist.  It  would  be  strange  that  the  court  should  immediately 
admit  this  man  to  his  oath  to  ascertain  this  fact.  It  cannot  be 
sapposed  that  when  the  law  was  that  a  Mohammedan  or  pagan 
could  not  be  admitted  as  a  witness,  he  was  first  sworn  to 
ascertain  this  fact.  It  is  also  objected  that  the  inquiry  could 
not  be  made  by  the  court,  under  the  allegation  that  there  were 
not  three  witnesses  to  the  will.  It  has  not  been  the  course  of 
the  court,  on  appeals  from  probate,  to  be  governed  by  the  rules 
of  ipedal  pleading,  but  it  is  correct  that  those  rules  should 
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goyem.    The  inquiry  is  admissible  on  the  principles  of  our 
vtatute  under  this  allegation:  Stat.  Oonn.,  tit.  129,  s.  4. 
New  trial  ref  ased. 


The  authority  of  this  case  was  affirmed  in  Siow  r,  Chmperte^  8  Gobil  34S; 
Aiwood  V.  WdUm^  7  Id.  74;  Wmaied  Savkngt  Bmk  t.  iSjpoieer,  26  Id.  199. 
In  Ja^hum  t.  Qridley^  18  Johns.  103,  104,  the  esse  came  nnder  the  oonaid- 
^ration  of  the  ooort,  and  8pencer,  C.  J.,  gave  it  hia  highest  approTsl,  ssy- 
ing:  "  I  folly  concur  in  the  opinion  ezpiessed  in  Owriiu  t.  Binmg,  that  it 
^ould  he  incompnous  to  admit  a  man  to  his  osth  to  sscftrtain  iriisther  sa 
oath  had  any  huiding  influence  on  his  consdenoe.'* 


Rogers  v.  Hubd. 

[4  DAT,  07.] 

COKFIBMANCB  OF  Ihtaistt's  CONTRACT.— The  same  evidence  ou|^  to  bs 
leqmied  of  the  confirmation  by  an  iii&nt  of  a  yoidahle  contnu^  alter 
full  age,  as  of  the  execution  of  a  new  one. 

llf OTZON  for  a  new  trial  in  an  action  of  ejectment  wherein  the 
•general  issue  was  pleaded.  On  the  trial  it  was  admitted  that 
j>laintiff'8  wife,  Bebeoca,  was  seised  of  the  premises  August  13, 
1794,  she  being  at  t|;^t  time  an  infant  and  a  feme  sole.  To 
prove  title  in  himself,  defendant  offered  in  evidence  a  quit- 
claim deed  of  that  date,  executed  by  Rebecca  and  Nathaniel 
Doane,  her  guardian,  for  a  valuable  consideration,  to  Job 
Doane,  under  whom  defendant  claimed;  and  offered  evidence  to 
ehow  that  since  she  became  of  age,  and  before  her  mazriage, 
and  that  both  of  the  plaintiffs  since  that  marriage,  had  acqui- 
esced in  her  deed  and  expressly  affirmed  the  same. 

The  court  rejected  the  evidence  for  the  reason  that  the  deed 
was  absolutely  void;  and  a  verdict  being  found  for  the  plaint- 
iffs, defendant  moved  for  a  new  trial. 

Easmer,  in  support  of  the  motion,  urged  that  the  deed  of  an 
infant  was  voidable  only;  that  all  gifts,  grants,  or  deeds  made 
hj  infants,  which  take  effect  by  deUveiy,  are  voidable:  Perkins, 
eec.  12;  Zouch  v.  Parsons,  8  Burr.  1804;  and  such  as  do  not 
take  effect  by  delivery,  as  letters  of  attorney  and  deeds  dele- 
gating a  power  are  void:  1  Fonb.  Eq.  74,  75;  Newland  on 
Oontr.  11.  The  promise  of  an  infant  is  void,  but  a  bond  being 
s  more  deliberate  act,  is  voidable :  Darby  v.  Boucher,  1  Salk. 
279;  Cro.  Eliz.  126,  700,  920;  Whelpdak's  case,  6  Go.  119.  The 
object  of  the  statutes  of  Connecticut,  tit.  107,  s.  2,  was  to  bind 
the  parent,  guardian  or  master,  in  cases  where  he  wotdd  not  be 
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liaUe  ai  oommon  law;  the  statute  is  applicable  to  personal  oon- 
tmets  onlj,  and  eannot  affect  this  case;  its  trae  construction  is 
omilar  to  tlie  dedsion  of  the  case  of  Bainbridge  y.  Piohering,  i 
W.  Bl.  1826. 

J.  T.  Peiers  and  J.  H,  Peters^  contra.  The  deed  was  Toid  ai 
eommon  law.  It  is  contrary  to  the  policy  of  the  law  to  allow 
infants  to  purchase  goods  to  sell  again :  1  Boll.  Ab. ,  tit.  En&nts, 
p.  729;  still  more  so  to  trade  in  lands:  1  Bl.  Com.  490,  492; 
Uo^Y.  Oregon/,  Cro.  Oar.  502;  Pow.  Contr.  31,  67;  Perk.  12, 
13.  An  infant  cannot,  under  any  circumstances,  bind  himself 
eren  to  pay  for  necessaries  more  than  they  are  worth:  Boll. 
Ab.,  tit.  Enfants,  p.  729;  nor  by  any  instrument  the  consid* 
eiatjon  of  which  cannot  be  inquired  into:  Ayliffe  y.  Archdale, 
Moor,  679;  jyueman  y.  Hursi,  1  T.  B.  40;  nor  by  any  contract 
witiiout  the  semblance  of  benefit:  Lloyd  y.  Gregory,  The  deed 
is  clearly  yoid  by  the  statute  of  this  state  referred  to;  and  be- 
ing yoid  cannot  be  confirmed:  AUop  y.  Todd,  2  Boot,  105;  Jen^ 
tins  y.  Church,  Cowp.  482;  Doe  y.  Buicher,  Doug.  50;  Ctood" 
righiy.  Humphreys,  Id.  62;  Doe  y.  WaUs,  7  T.  B.  88;  Saunder- 
son  y.  Marr,  1 H.  Bl.  75. 

Bt  Coubt.  This  case  depends  on  the  construction  of  the 
second  section  of  the  act  relating  to  masters  and  seryants  or 
apprentioes,  which  is  as  follows:  "  That  no  person  under  the 
goyemment  of  a  parent,  guardian,  or  master,  shall  be  capable 
to  make  any  contract  or  bargain,  which  in  the  law  shall  be 
accounted  yalid,  unless  the  said  person  be  authorized  or  allowed 
80  to  contract  by  his  or  her  parent,  guardian,  or  master;  in 
which  case  such  parent,  guardian,  or  master,  shall  be  bound 
thereby:  Stat.  Conn,  tit.,  107,  s.  2.  This  law  is  yery  inaccu- 
rately penned.  A  literal  construction  wotdd  prohibit  infants 
from  m^lring  contracts  for  their  benefit;  and  it  is  a  yery  awkward 
expression,  that  an  infant  shall  make  no  contract  unless  author- 
ised by  the  parent,  guardian,  or  master;  and  that  such  contract 
shall  be  binding  on  such  parent,  guardian,  or  master.  But 
eTeiy  statute  must  haye  a  reasonable  construction,  so  as,  if 
possible,  to  carry  into  efiect  the  manifest  intent  of  the  legisla- 
ture. It  cannot  be  supposed  that  the  legislature  intended  to 
introduce  regulations  merely  in  affirmance  of  the  common  law. 
What  was,  then,  their  intent  in  passing  this  law  ?  It  is  eyident 
that  they  did  not  intend  to  depriye  infants  of  the  power  of 
asking  contracts  for  their  benefit,  nor  did  they  mean,  by  using 
^  expression  "  accounted  yalid,"  to  leaye  their  contracts,  as  to 
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their  being  void  or  yoidable,  on  the  same  footing  as  at  eommon 
law.  They  mnat  have  contemplated  contzaets  not  for  their 
apparent  benefit;  and  their  object  must  have  been  to  render 
them  incapable  of  making  such  contracts,  though  the  term 
*'  accounted  valid  "  maj  be  satisfied,  by  considering  them  md- 
able  only;  for  a  voidable  contract  cannot  strictly  be  said  to  be 
void;  yet  it  is  evident  that  the  legislature  intended,  by  this 
phrase,  to  enact  that  the  contracts  of  infants  should  be  abso- 
lutely void,  for  such  would  be  the  common  understanding  of 
the  term,  and  there  could  be  no  reason  for  making  the  law 
unless  such  was  the  meaning  of  it;  for,  otherwise,  the  statue 
has  no  effect,  and  leaves  the  matter  as  it  was  before,  a  common 
law.  Such  has  ever  since  been  the  general  understanding  of 
courts  respecting  the  construction  of  this  statute. 

In  respect  to  the  other  part  of  the  statute,  the  manifest  intent 
is  to  render  parents,  guardians,  and  masters,  personally  liable, 
where  they  authorize  and  allow  infants  under  their  care  to  make 
contracts,  instead  of  making  the  infants  liable.  This  is  a  reason- 
able construction  of  the  statute,  and  tends  to  prevent  disputes 
and  uncertainty.  There  seems  to  be  no  good  reason  why  a 
contract  of  an  infant,  by  matter  in  deed  or  in  country,  that 
takes  effect  by  delivery  of  his  hand,  though  apparently  against 
his  interest,  should  be  voidable  only,  while  others  are  abso- 
lutely void.  Questions  will  arise  whether  the  infant  has  an  act 
to  perform  to  avoid  or  confirm  his  contract,  and  what  acts  shall 
amount  to  an  avoidance  or  confirmation.  Indeed,  the  same 
evidence  ought  to  be  required  of  the  confirmation  of  a  voidable 
contract,  after  full  age,  as  of  the  execution  of  a  new  one,  to 
avoid  fraud  and  imposition.  Of  course,  no  advantage  can  be 
derived  from  considering  certain  contracts  to  be  voidable  only. 
The  plain  principle  is,  that  all  contracts  made  by  infants, 
against  their  interest,  are  void,  and  that  all  with  the  semblance 
of  advantage  are  voidable. 

The  other  points  decided  in  thifi  case,  depending  on  a  statatoi  are  hem 
omitted,  as  it  is  on  the  point  in  the  syllabus  here  stated  that  the  case  his 
general  importance,  and  upon  which  it  is  noticed  elsewhere.  See  as  affirm- 
ing it  in  Ck)nnecticut :  Maples  v.  Wightman,  4  Conn.  379;  Klme  v.  Bedte, 
6  Id.  503;  Wilcox  v.  Booth,  12  Id.  557.  Elsewhere  holding  the  same 
doctrine  on  its  authority:  Hcutings  v.  DoUarkide,  24  Cal.  213;  Fetrowr, 
Wiser,  an,  40  Ind.  148,  a  leading  case.  In  Drake  v.  Ramsay,  5  Ohio,  151, 
the  court  does  not  go  quite  so  far  as  to  accept  the  doctrine  held  in  the  prin* 
cipal  case,  as  to  what  shall  amount  to  an  affirmance. 

As  holding  a  similar  doctrine  to  that  stated  in  the  case,  aee  Ooodsell  t. 
Myfrs,  3  Wend.  479;  HaU  v.  Oarrish,  8  N.  H.  374;  Bigehw  v.  Grannit,  i 
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Hill,  120;  Ford  ▼.  PhUUpt,  I  Pick.  202;  MiUard  v.  ffewUU,  19  Wend.  301; 
inUii^T.  JhOch,  14 Mass.  457;  JaeiMmr.  CarpaUer,  11  Johns.  539.  It  is 
Urns  stated  in  Story  on  Contracts,  sec.  114:  "  In  order  to  ratify  an  ezeca- 
tory  sgreement  made  daring  infancy,  there  mnst  not  be  only  an  acknowl- 
edgment of  primary  liability,  but  an  express  promise,  voluntarily  and 
delibentely  made  by  the  infant,  upon  his  ariiTing  at  the  age  of  maturity. 
No  set  or  wordy  tberefore,  which  does  not  unequiYOcally  imply  a  new  and 
primary  promise  by  the  infant  himself,  will  be  sufficient  to  create  a  liability 
OB  his  executory  contract"  This  statement  received  the  indorsement  of 
the  court  in  Feinnif  ▼.  Wiaeman,  mpra,  and  was  shown  to  be  fully  supported 
by  many  adjudged 
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U  DAT,  6S.1 

DxuTiBT  OF  Peid^  Whsh  Takbs  Effbot.— Agnntor 

sealed  and  acknowledged  a  deed,  took  it  up  in  the  absence  of  the 
giantee,  and  said  to  another,  ' '  Take  this  deed  and  keep  it;  if  I  never 
call  for  it  deliver  it  to  B.  after  my  death;  if  I  call  for  it  deliver  it  to  me.  ** 
The  party  then  took  the  deed,  and  the  grantor  dying  soon  afterwards, 
and  never  having  called  for  it,  it  was  delivered  to  the  grantee.  This 
was  held  to  be  the  deed  of  the  grantor  presently,  and  that  the  party  to 
whom  it  waa  given  held  it  as  a  trustee  for  the  grantee,  whose  title  be- 
came consummate  at  the  death  of  the  grantor,  and  the  deed  took  effect 
by  relation  from  the  time  of  its  first  delivery. 

BjBCTMEzn-.  The  plaintiffs  claimed  as  the  heirs  at  law  of  one 
Hogaboom.  The  defendant  claimed  in  right  of  his  wife,  Pa- 
mela GrifSn,  as  devisee  and  grantee.  The  following  facts 
appeared  under  the  general  issue:  By  a  will  dated  January  5, 
1802,  duly  executed  and  attested,  Hogaboom  devised  the  prem- 
ises to  Pamela.  On  the  third  of  December  following,  he  executed 
another  will,  in  which  he  bequeathed  all  his  personal  property 
to  Pamela,  but  made  no  disposition  of  his  real  estate.  This  will 
contained  a  clause  revoking  all  former  wills,  but  was  attested 
bj  two  witnesses  only.  At  the  same  time  he  procured  a  deed 
to  be  drawn  of  the  demanded  premises,  to  Pamela,  and  another 
of  a  different  form  to  Noble.  After  the  execution  of  the  will 
and  deeds,  Hogaboom  turned  to  Wright,  who  had  witnessed 
the  instruments  and  taken  the  acknowledgment  of  the  hotter, 
and  said,  *'  Take  these  deeds  and  keep  them;  if  I  never  call  for 
them,  deliver  over  one  to  Pamela  and  the  other  to  Noble,  after 
my  death;  if  I  call  for  them  deliver  them  to  me."  Hogaboom 
never  called  for  the  deeds  and  died  June  3,  1803,  after  which 
event  the  deeds  were  delivered  pursuant  to  instructions.  Pa- 
mela was  not  present  at  the  drawing,  execution  or  delivery  of 
the  deeds  and  never  conversed  with  Wright  on  the  subject. 

Upon  these  facts  two  questions  arose;  whether  the  will  of 
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Janoarjy  1802,  was  reyoked  by  that  of  Deoember,  180S»  and 
whether  there  was  a  sufficient  deliyeiy  to  Pamela  to  pass  the 
title  of  the  premises  to  her.  The  court  decided  the  latter  quet- 
tion  in  the  affirmative,  and  therefore  deemed  it  unneoesBszj 
to  give  any  opinion  as  to  the  former.  Upon  a  yerdict  for  the 
defendant,  the  plaintiffs  moved  for  a  new  trial. 

As  the  court  did  not  pass  upon  the  effect  of  the  subsequent 
will,  the  arguments  of  counsel  on  that  point  are  omitted. 

E.  M.  Sherman  and  Bacon,  for  the  plaintiffis.  It  is  admitted 
that  a  man  may  deliver  his  deed  by  an  agent  or  an  attorney, 
but  that  agent  or  attorney  must  have  good  authority,  and  mast 
pursue  that  authority:  Shep.  Touch.  66.  There  was  no  good 
authority  in  this  case.  Hogaboom  attempted  to  create  an  au- 
thority to  be  exercised  after  his  death.  Such  authority  cannot 
be  created  by  deed,  much  less  by  parol:  Litt.  sec.  66;  Co.  Litt 
62,  b;  Taie  v.  HUbert,  4  Bro.  Chan.  Ca.  291.  Wright's  authonfy 
was  determined  by  Hogaboom's  death,  and  the  subsequent  de- 
livery was  void.  Nor  can  the  instrument  be  deemed  an  escrow; 
for  that  purpose  the  person  to  whom  the  deed  is  delivered  Ib, 
by  mutual  agreement,  the  agent  of  both  parties;  he  does  not 
hold  it  subject  to  the  control  of  the  grantor;  the  grantee  may 
entitle  himself  to  the  deed  by  performing  the  condition.  There 
was  no  privity  between  the  grantor  and  grantee  in  this  case;  the 
grantee  did  not  know  of  the  existence  of  the  deed.  The  instni- 
ment  was  under  the  control  of  the  grantor.  Wright  was  the  agent 
of  Hogaboom  alone,  who,  not  having  divested  himself  of  the 
title  to  the  land  by  depositing  the  deed  with  his  agent,  subject 
exclusively  to  his  own  control,  and  in  no  event  to  be  delivered 
till  after  his  death,  the  fee  was  in  him  at  his  decease,  and  the 
plaintiffs,  as  heirs,  are  entitled  to  the  premises. 

Daggett  and  Oould,  contra.  Defendant's  title  under  the  deed 
is  good.  The  requisites  of  the  statute  have  been  complied  with: 
Stat.  Conn.  tit.  162,  c.  1.  s.  5,  6.  The  case  of  McDonald  t. 
Leach,  Eirby  72,  is  decisive.  The  instrument  was  delivered  to 
Wright  as  a  deed,  and  it  took  effect  as  the  grantor's  deed 
presently,  Wright  being  a  trustee  for  the  grantee:  Perkins,  sec 
143;  Shep.  Touch.  69;  Wheehoright  v.  Wheelwright,  2  Mase. 
462  [3  Am.  Dec.  66].  At  any  rate,  the  instrument  was  an 
escrow:  Shep.  Touch.  68;  Perkins,  sec.  9.  The  objection  that 
it  was  countermandable  does  not  avail  anything,  as  all  eeerowB 
are  countermandable  by  implication;  the  very  idea  of  an  escrow 
being  that  that  it  is  not  yet  a  deed,  it  is  a  deed  inchoate:  P^A 
V.  Ooodwin,  Kirby,  64. 
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By  GomKr.  It  is  unneoessary  to  decide  the  question  respeot- 
lag  tike  reTOoatioQ  of  the  will,  as  the  court  aie  of  opinion  that 
the  defendant  has  a  good  title  under  the  deed. 

The  gFsnlor  delivered  the  deed  to  Wright^  with  a  reservation 
id  a  power  to  oountennand  it;  but  this  makes  no  difference; 
for  it  wss  in  the  nature  of  a  testamentary  disposition  of  real 
«Btaie,  and  was  rcTooable  by  the  grant  or  during  his  life,  with- 
oat  an  express  reservation  of  that  power.  The  case,  then, 
stands  upon  the  same  footing  as  if  there  had  been  no  reserva- 
tion of  a  power  to  countermand  the  deed.  It  was  a  deliveiy 
of  a  writing  as  a  deed  to  the  use  of  the  grantee,  to  take  effect 
»t  the  death  of  the  grantor,  deposited  in  the  hands  of  a  third 
penon  to  hold  till  that  event  happened,  and  then  to  deliver  it 
to  the  grantee.  The  legal  operation  of  this  delivery  is,  that  it 
became  the  deed  of  the  grantor  presentiy;  that  Wri^t  held  it 
ts  a  trustee  for  the  use  of  the  grantee;  that  the  title  became 
consummate  in  the  grantee  by  the  death  of  the  grantor;  and 
that  the  deed  took  effect,  by  relation,  from  the  time  of  the  first 
delivery. 

New  trial  denied. 

See  HaUttdcY.  Btuk,  I  Am.  Dec  60,  and  note ;  and  Jackaon  v.  DfmJIapf  Id. 
IOOl  The  authority  of  this  case  has  been  extensively  acknowledged :  Stewart 
T.  Stewart,  5  Conn,  320;  Jones  v.  Jojiea,  6  Id.  113;  Aleop  y.  SwcUheU,  7  Id. 
M3;  MerrOUY.  Swift,  18  Id.  262;  Woodward  v.  Camp,  22  Id.  461;  Church 
T.  GUman,  15  Wend.  661;  Toolejf  v.  IHbbU,  2  HUl,  643;  Hathaway  y,  Payne, 
34  N.  Y.  106;  SUmttm  v.  MtUer,  66  Barb.  73;  SUphene  v.  Bhinehart,  72  Pa. 
St  440;  WaOace  v.  Harria,  32  Mich.  398;  Bell  y.  Farfnere'  Bank,  11  Bosh, 
41;  BryoMY.  Waah,  7  IlL  665;  HuHek  v.  SeoviU,  9  Id.  184;  Guard  v.  Brad- 
i9,7Ind.e05;  Carter y.  MiU$, 90  Ua.  439;  Cooper y.  Jackmm,  4  Wis.  551; 
V.  Baker,  30  Id.  652. 


NaTLOR   V.    FOSDIOK. 

[i  DAT,  146.] 

AMioniKiiT  VoiDb — ^A.  being  in  failing  circumstances,  ezeeated  an  assign- 
laent  of  oertsin  eredits  toB.,  in  trust  for  the  benefit  of  all  A. 's  crediton 
istsbly.  Two  schedules  were  annexed  to  the  assignment,  one  spedfy- 
\a%  the  names  of  several  creditors,  and  concluding,  "  and  others  to  the 
nvaber  of  about  twenty  creditors;"  and  the  other  specifying  several 
debtois  and  their  debts,  and  concluding,  * '  and  many  more,  to  the  amount 
of  ten  thousand  dollars."  None  of  the  creditors  named  knew  of  the 
•srignment  when  made,  and  only  one  of  them  afterwards  dissented.  H , 
sgent  for  a  number  iA  them,  accepted  the  trust,  and  commenced  its 
ezeeation,  due  notice  being  given  to  the  debtora  The  assignmAni  was 
held  void  at  law. 
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Motion  for  a  new  trial.  Scire  facias  againat  the  defendant  as 
garnishee  of  Manwaring,  an  absent  debtor.  It  appeared  that 
the  defendant  was  indebted  to  Manwaring,  but  that  preTioas  to 
the  service  of  the  attachment  in  this  suit,  defendant  had  as- 
signed the  amount  of  the  debt,  under  the  following  dream- 
stances:  Manwaring  being  embarrassed,  executed  a  deed  of 
assignment  of  debts  due  to  him,  of  which  defendant's  debt  was 
one,  to  John  Mowatt,  in  trust,  for  the  benefit  of  Manwaring's 
creditors.  The  assignment  was  made  bona  fide^  but  withoat 
the  knowledge  of  the  creditors.  None  of  the  creditors  named 
in  the  schedules  attached  to  the  assignment,  whose  debta 
amounted  to  a  large  sum,  dissented  from  the  assignment,  ex- 
cept the  plaintiff,  who  dissented.  The  defendant  had  notice  of 
the  assignment.  Mowatt  was  at  that  time  agent  of  seyeral  of 
the  creditors,  he  accepted  the  trust,  and  collected  part  of  the 
debts. 

The  schedules  referred  to  consisted  of  lists  of  debtors  and 
creditors  of  Manwaring;  the  schedule  of  the  latter  concluded, 
after  naming  several  creditors,  *'and  others  to  the  number  of 
about  twenty  creditors;"  the  schedule  of  debtoxs,  after  naming 
several  debtors,  concluded,  "  and  many  more,  to  the  amount  of 
more  than  ten  thousand  dollars." 

The  court  charged  the  juiy,  that  the  assignment  was  void 
and  of  no  effect,  and  a  verdict  was  returned  in  favor  of  the 
plaintiffs.  The  defendant  moved  for  a  new  trial,  on  the  ground 
of  misdirection. 

Ooddard  and  Gurley,  in  support  of  the  motion,  cited  Jikin  v. 
Banvick,  1  Str.  166;  Lewkner  v.  Dreeman^  1  Eq.  Oas.  Ab.  149, 
E.  pi.  6;  Tarback  v.  Marbury,  2  Vem.  610;  HungevfordY.  Earl, 
2  Vern.  261;  Jacob  v.  Shepherd,  1  Burr.  478;  EoUnrd  v.  Ander- 
son,  6  T.  B.  236;  WhitweU  v.  Thompson,  I  Esp.  68;  Meux  v. 
HoweU,  4  East,  1;  Boberts  on  Fraud,  Conv.  491,  in  noHs; 
Mather  v.  Pratt,  4  Dall.  224;  Johnson  v.  Bloodgood,  1  John.  Gas. 
61  [1  Am.  Dec.  93];  Vredenbergh  v.  WhUe,  Id.  166;  WiU  v. 
Franklin,  1  Binn.  602  [2  Am.  Dec.  474]. 

Law  and  Cleveland,  contra. 

Swift,  J.  The  question  arising  in  this  case  is,  whether  a 
debtor  in  failing  circumstances,  can  make  an  assignment  of  his 
estate  to  a  trustee,  for  the  benefit  of  his  creditors,  with  the 
assent  of  part  of  them  expressed,  either  prior  or  subsequent 
to  such  assignment,  which  shall  be  valid  against  creditors  who 
dissent,  so  that  such  dissenting  creditors  cannot  take  such 
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estate  hy  legal  proceas,  to  satisfy  their  debts.  I  lay  no  weight 
on  the  objection  to  this  assignment,  on  account  of  the  consid- 
€ntion;  for  if  the  trustee  is  duly  constituted  with  the  assent  of 
the  creditors,  his  obligation  to  execute  the  trust,  by  collecting 
and  disposing  of  the  property,  and  applying  the  ayails  in  pay* 
ment  of  the  debts,  is  a  sufficient  consideration. 

It  is  no  objection  ,to  the  assignment  that  a  trustee  was  ap- 
pointed and  authorized  to  collect  the  debts  and  make  a  distri- 
bntion  among  the  creditors;  for  cases  may  occur  where  it  is 
necessary  that  a  trustee  should  be  appointed,  as  where  property 
18  80  circumstanced  that  it  cannot  be  taken  and  immediately 
applied  in  discharge  of  the  demands  of  sundry  creditors;  then 
it  would  be  competent  to  appoint  trustees  with  the  assent  of 
the  creditors,  who  should  collect  and  dispose  of  such  property 
and  distribute  it  among  the  creditors.  In  such  cases  it  may 
aometimes  happen  that  the  precise  amount  of  the  debts  and 
talue  of  the  property  cannot  be  ascertained,  and  then  it  will  be 
competent  for  the  parties  to  agree  that  the  surplus  value  of  the 
property,  if  any,  shall  be  returned  to  the  debtor,  or  be  divided 
among  the  creditors;  and  though  there  may  be  a  restdting  trust 
to  the  debtor,  yet  if  it  be  made  not  in  a  secret,  but  open  man* 
ner^  so  as  to  appear  on  the  face  of  the  agreement,  it  will  not  be 
fraadulent,  for  this  would  be  a  fair  stipulation  intended  to  pre- 
vent fraud.  If,  however,  a  greater  value  of  property  should  be 
taken  than  was  apparenUy  necessary  for  the  payment  of  the 
debts,  with  an  intent  to  put  such  property  out  of  the  reach  of 
other  creditors,  the  transaction  would  unquestionably  be  fraud- 
ulent. It  is  no  objection  to  this  assignment  that  the  trustee 
was  not  a  creditor,  for  in  cases  where  it  is  proper  that  a  trustee 
shoold  be  appointed,  a  stranger  can  as  well  perform  the  duties 
of  the  trust  as  a  creditor.  [This  poin^  decided  in  WiU  v.  Frank- 
im,2Am.  Dee.  474.] 

But  the  real  objection  is,  that  no  debtor  has  such  power  over 
hia  property,  as  it  regards  his  creditors,  as  has  been  exercised  in 
the  case  under  consideration.  A  debtor  has  a  right  to  sell  or 
diapoee  of  his  estate  to  pay  or  secure  his  debts,  but  no  debtor 
has  a  right  to  dispose  of  it  in  such  manner  as  shall  directly  or 
indirectly  defraud,  prejudice,  or  delay  his  creditors;  for  it  is  a 
prominent  principle  of  our  law  that  all  the  estate  of  a  debtor 
anall  be  req>on8ible  to  the  demands  of  his  creditors.  If  one 
purchase  an  estate  from  a  debtor  with  an  intent  to  keep  it  from 
his  creditors,  though  he  pay  the  full  value,  the  sale  is  fraud- 
ulent   By  a  parity  of  reasoning,  if  any  other  mode  is  adopted 
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to  pat  the  estate  out  of  the  reach  of  creditors^  the  transaction 
is  fraudulent.  It  is  true  that  a  debtor  may  prefer  creditors  in 
the  payment  of  his  debts,  for  as  all  have  an  equal  right,  he  may 
pay  which  he  pleases,  and  this  being  the  payment  of  a  debt,  it 
will  be  valid,  though  some  of  the  creditors,  by  reason  of  such 
preference,  may  fail  to  recover  their  debts.  But  this  is  a  very 
different  transaction  from  an  attempt  to  withdraw  the  estate 
from  the  reach  of  the  creditors  and  to  compel  them  to  seek 
such  remedy  as  the  debtor  shall  point  out. 

A  creditor  may  take  or  receive  the  estate  of  his  debtor  for  the 
payment  or  security  of  a  just  demand;  but  no  creditor  can  com- 
bine with  a  debtor  to  make  a  disposition  of  estate  not  necessaiy 
to. pay  or  secure  his  debt,  by  which  the  legal  rights  of  other 
creditors  may  be  defeated  or  impaired  without  their  consent; 
for  it  is  a  plain  principle  that  no  man  has  the  power  to  vary  or 
control  the  legal  rights  of  another  without  an  authority  express 
or  implied. 

It  is  unreasonable  that  a  debtor,  with  the  concurrence  of  one, 
or  a  small  part  of  his  creditors,  should  have  the  power  of  mak- 
ing such  an  arrangement  of  his  property;  for  it  must  be  admit- 
ted (if  the  principle  contended  for  be  correct),  that  the  assent 
of  a  single  creditor  will  be  sufficient  to  validate  the  assignment. 
There  is  the  same  reason  why  one  creditor,  if  he  assents,  shotdd 
have  the  benefit  of  the  assignment  as  if  two  or  more  assent.  Of 
course,  the  trustee  must  have  the  power  to  receive  the  whole 
estate  of  the  debtor,  and  to  dispose  of  it,  and  will  not  be  respon- 
sible for  it  till  he  has  paid  the  debt  of  such  assenting  creditor. 
Let  us  trace  the  consequence  and  operation  of  this  principle. 
Suppose  an  insolvent  debtor  has  a  large  estate  in  his  hands,  and 
some  of  his  creditors  for  a  great  amount,  in  the  exercise  of  a 
legal  right,  are  about  to  levy  attachments  or  executions  upon  it. 
At  this  instant,  to  avoid  it,  he  assigns  his  whole  estate  to  a 
trustee,  with  the  assent  of  a  creditor,  for  a  small  sum,  for  the 
purpose  of  an  equal  distribution  among  his  creditors.  On  the 
principle  assumed  on  the  other  side,  the  assignment  would  be 
valid,  and  the  act  of  a  single  creditor,  for  a  trifling  sum,  would 
control  the  rights  of  creditors  to  a  large  amount.  So,  if  nc 
creditor  should  previously  assent,  yet  if  any  absented  after- 
wards, though  for  the  smallest  sums,  the  assignment  would  be 
valid.  There  would  be  no  difficulty  in  finding  some  who 
would  derive  sufficient  advantage  from  such  an  arrangement  to 
induce  them  to  assent  to  it;  and  the  consequence  is,  tiiat  every 
debtor  would  possess  the  power,  to  every  substantial  purpose. 
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by  his  own  act,  to  withdraw  his  whole  estate  txom  the  reach  of 
his  creditors  by  legal  process,  and  torn  them  round  to  pursue  a 
wholly  different  remedy.  This  is  a  power  which  no  debtor 
ought  to  possess  over  his  estate  or  his  creditors. 

But  it  has  been  said  that  the  creditors  who  do  not  assent  have 
no  ground  of  complaint,  because  they  are  under  no  obligations 
to  assent,  and  if  they  do  not,  their  rights  and  remedies  are 
unimpaired.  It  is  true,  no  creditor  is  obliged  to  assent;  and 
if  he  does  not,  he  is  not  compellable  to  claim  his  debt  under 
the  assignment,  but  it  is  equally  true,  on  the  principle  assumed, 
if  the  assignment  be  valid  as  it  respects  assenting  creditors, 
that  the  creditors  who  dissent  can  have  remedy  only  against  the 
person  of  the  debtor,  or  in  case  he  absconds,  they  may,  by  pro- 
cess of  foreign  attachment,  draw  out  of  the  hands  of  the  trustee 
any  estate  of  the  debtor  that  remains  after  satisfying  the  trust. 
They  can  have  no  remedy  against  the  estate  of  the  debtor  by 
attachment  or  execution,  as  otherwise  they  might  have  had. 
This  would  be  very  materially  to  affect  the  rights  and  impair 
the  remedies  of  dissenting  creditors,  by  an  act  to  which  they 
are  strangers.  It  is  sufficient  that  creditors  may  take  so  much 
of  the  estate  as  will  satisfy  or  secure  their  debts;  but  it  can 
never  be  reasonable  that  they  should  have  the  power  to  make 
an  agreement  with  a  debtor,  by  which  an  estate,  not  necessary 
to  satisfy  their  demands,  and  to  which  other  creditors  are 
entitled,  shall  be  either  vested  in  trustees  for  the  use  and  bene- 
fit of  such  creditors,  or  be  withdrawn  from  the  reach  of  legal 
process,  and  they  compelled  to  seek  their  remedy  against  the 
X)erson  of  the  debtor  only,  or  his  trustees.  This  would  be  to 
give  to  one  man  the  power  to  control  the  rights  and  vary  the 
remedies  of  another,  without  his  authority  or  consent. 

Again,  it  is  said  that  it  would  be  unjust,  as  it  respects  the 
assenting  creditors,  to  set  aside  the  assignment,  because  they 
must  lose  their  debts.  But  it  is  a  well  known  maxim,  that  no 
man  may  so  exercise  his  own  rights  as  to  infringe  upon  the 
rights  of  another.  Though  a  creditor  has  a  right  to  obtain  the 
payment  or  security  of  his  debt,  yet  if  he  adopts  such  meas- 
ures as  will  defeat  the  co-existing  right  of  another  creditor,  the 
transaction  is  void.  If  a  creditor  receives  the  estate  of  a  debtor 
in  payment  of  a  debt,  and  leaves  it  in  his  possession,  the  law 
pronounces  the  conveyance  void,  though  for  an  honest  debt, 
because  it  tends  to  defraud  other  creditors.  If  a  creditor  makes 
a  just  debt  part  of  the  consideration  of,  and  a  cover  for,  a  fraud- 
ulent conveyance,  the  whole  contract  will  be  set  aside,  though 
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he  loses  an  honest  debt;  for  otherwise,  creditors  are  defraaded. 
Indeed,  if  a  man,  in  the  exercise  of  a  right,  enters  into  a  con< 
tract  which,  if  holden  valid,  would  defeat  the  equal  right  of 
another,  it  is  reasonable  that  such  contract  should  be  wholly  set 
aside,  though  he  thereby  loses  a  legal  right;  for  otherwise  an 
innocent  person  may  be  prejudiced. 

But  the  most  important  objection  to  the  assignment  in  ques« 
tion  is,  that  on  the  principles  by  which  it  is  supported,  insol- 
Tent  debtors  will  haye  the  power,  in  effect,  to  pass  acts  of  in- 
solvency in  their  own  f avoi ,  on  such  conditions  as  they  shall 
think  proper.  If  the  assent  of  one  creditor,  or  a  small  num- 
ber, will  be  sufficient  to  vest  the  estate  in  the  trustee,  and  put 
it  out  of  the  reach  of  dissenting  creditors  by  attachment  or  ex- 
ecution; then  the  trustee,  to  discharge  his  trast,  must  go 
through  with  a  complete  settlement  of  the  estate;  he  must  dis- 
pose of  it,  and  ascertain  the  debts,  to  enable  him  to  strike  the 
average,  and  make  an  equal  distribution  among  the  assenting 
creditors.  It  will  be  necessary  for  dissenting  creditors  to  wait 
till  this  process  is  completed,  before  they  can  call  on  the  trustee 
for  any  surplus  estate,  by  foreign  attachment,  if  the  debtor 
absconds;  and  it  will  readily  be  seen  that  there  will  be  such  a 
scope  for  expenses,  and  such  grounds  for  delay,  in  the  man- 
agement of  such  a  concern,  especially  where  the  trustee  is  dis» 
posed  to  make  the  most  of  a  good  job,  as  will  afford  a  very 
unpromising  prospect  for  dissenting  creditors.  If,  however, 
the  debtor  should  not  abscond,  then  they  cannot  proceed  by 
foreign  attachment  to  draw  the  surplus  estate  (if  any)  out  of 
the  hands  of  the  trustee,  but  can  proceed  only  against  the  per- 
son of  the  debtor;  and  on  his  imprisonment  for  the  debt  he 
may  take  the  poor  debtor's  oath;  or  if  he  cannot,  it  will  not  be 
in  his  power  to  command  his  property;  and  there  will  be  little 
prospect  of  obtaining  anything  from  that  quarter.  The  conse- 
quence is,  in  case  of  such  an  assignment,  the  only  chance  that 
creditors  will  have  of  obtaining  any  part  of  their  debts  will  be 
by  assenting  to  it,  and  this  is,  to  every  substantial  purpose, 
giving  to  debtors  the  power  of  compelling  their  creditors  to 
submit  to  an  act  of  insolvency. 

If  they  assent,  it  must  be  on  such  terms,  with  respect  to 
releasing  their  debts,  as  their  debtors  may  think  proper.  If 
ihey  prescribe  it  as  a  condition  of  their  paying  to  their  creditors 
the  proportion  of  their  estate,  that  such  creditors  shall  execute 
a  general  discharge  of  their  demands,  this  must  be  complied 
With,  or  they  can  have  no  claim  on  the  trustees.    This  has  been 
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deftenmned  in  the  state  of  Pennsylyania,  where  these  assign- 
zaents  haye  been  held  to  be  yalid.  In  an  action  brought  by  the 
plaintiff,  as  indorsee  and  holder  of  seyeral  promissory  notes 
drawn  by  Dorey  and  Bayhir,  in  favor  of  Joseph  Mussi,  against 
the  defendants,  to  whom  Dorey  and  Bayhir  had  assigned  all 
their  estate,  in  trust  for  the  payment  pro  rata  of  such  of  their 
creditors  as  should,  within  a  certain  period,  execute  a  general 
release,  and  the  dividend  of  the  non-assenting  creditors  was  to 
be  paid  to  them.  The  plaintiff  had  not  executed  the  release; 
and  it  was  objected,  that  he  could  not  sue  the  tipstees,  even 
for  a  dividend,  in  his  own  name,  without  performing  the  con- 
dition precedent;  and  the  court  were  unanimously  and  clearly 
of  this  opinion,  and  the  plaintiff  suffered  a  nonsuit:  Mather  v. 
Pratl,  4  Dall.  224.  Of  course,  creditors  may  be  under  the 
necessity  of  releasing  all  claim  on  the  debtor  to  enable  them  to 
obtain  their  average  from  the  trustees;  and  if  they  decline  to 
do  this,  they  have  nothing  but  the  hopeless  remedy  against  the 
bodies  of  their  debtors,  or  the  surplus  estate  in  the  hands  of 
the  trustees. 

But  I  ought  to  remark,  that  in  a  very  recent  case  in  Pennsyl- 
vania, lAppincoU  V.  Barker,  2  Binney,  174,  po9t,  the  supreme 
•court  expressed  doubts  respecting  the  validity  of  such  assign- 
ments, and  Chief  Justice  Tilghman  observed:  *'  There  are  many 
and  strong  objections  to  deeds  of  assignment  made  without  the 
privity  of  creditors,  and  excluding  all  who  do  not  execute 
releases." 

Another  strong  objection  to  a  debtor's  having  the  power  of 
making  such  an  assignment  is  the  difficulty  of  carrying  it  into 
effect.  The  frauds,  delays,  and  expenses  of  executing  a  com- 
mission of  bankruptcy,  even  where  provision  is  made  by  statute 
for  the  purpose,  are  too  well  known  to  require  any  illustration; 
but  how  much  greater  must  these  be  where  there  is  no  statute 
^ving  the  power  and  prescribing  the  mode  of  executing  the 
trust.  Here  is  no  tribunal  to  liquidate  the  claims  of  the 
creditors;  to  adjust  and  allow  the  expenses  of  the  trustee;  or  to 
compel  him  to  make  partial  dividends,  as  the  estate  may  come 
into  his  hands;  but  every  contested  claim  must  be  decided  by 
the  ordinary  courts  of  justice;  the  allowance  to  be  made  to  the 
trustee  for  his  expense  and  services  may  be  disputed  in  every 
«uit  brought  against  him  by  a  creditor  for  his  dividend;  and  no 
flfoit  can  be  maintained  till  the  whole  concern  is  closed  so  as  to 
•neertain  the  dividend. 

Different  courts  might  decide  differently  with  respect  to  the 
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allowance  proper  to  be  made  to  the  trustee,  so  that  it  would  be 
impossible  to  have  a  uniform  rule  for  the  dividends  payable  to 
the  creditors.  Though  instances  may  occur  where  estates  may 
easily  be  settled  in  this  way,  yet  it  is  manifested,  it  will  more 
frequently  happen  that  it  will  be  attended  with  great  expense, 
inconvenience,  and  delay,  especially  in  extensive  and  compli- 
cated concerns.  Courts  of  justice  ought  never  to  admit  into 
our  jurisprudence  a  principle  that  may  be  so  prejudicial  to  the 
commonwealth. 

An  objection  of  great  weight  arises  from  the  circumstance 
that  debtof  s  not  well  disposed  toward  their  creditors  may  ap- 
point trustees  so  deficient  in  integrity  and  responsibility  that 
the  creditors  may  be  prevented  from  taking  any  benefit  of  the 
estate.  It  will  readily  be  seen  that  trustees  may  be  appointed 
by  debtors  in  whom  the  creditors  in  general  place  no  confi* 
dence,  and  yet  of  such  a  character  that  the  assignment  canno' 
be  set  aside  on  that  account.  Of  course,  creditors  can  have  no 
check  on  the  appointment  of  improper  trustees;  and  no  remedy 
but  to  refuse  their  assent  to  the  assignment;  and  this  will  give 
them  nothing  but  the  miserable  prospect  of  pursuing  the  person 
of  the  debtor,  or  calling  for  the  surplus  estate  on  the  trustees, 
whose  want  of  integrity  and  responsibility  may  be  the  sole 
reason  why  they  would  not  assent  to  the  assignment.  If  the 
assignment  is  valid,  they  are  obliged  to  take  the  risk  of  the 
same  want  of  integrity  and  responsibility  which  they  wish  to 
avoid.  No  principle  can  be  correct  that  will  place  creditors  in 
such  a  dilemma. 

It  vnll  be  admitted  to  be  an  honorable  act  for  an  insolvent 
debtor  to  provide  for  the  equal  distribution  of  his  estate  among 
his  creditors,  and  if  that  object  could  be  accomplished  in  all 
cases,  it  would  deserve  to  be  encouraged.  But  though  there 
may  be  instances  where  this  object  can  be  accomplished,  yet  it 
is  evident  that,  under  color  of  this  honorable  pretense,  dis- 
honest debtors  might  derive  advantage  to  themselves,  if  they 
are  vested  with  the  power  of  nominating  and  appointing  their 
own  trustees,  with  the  assent  of  one  or  a  small  part  of  their 
creditors.  They  may  appoint  some  of  their  friends  on  whom 
they  wish  to  confer  a  favor,  with  a  secret  understanding  that 
they  shall  deal  favorably  with  them;  and  in  the  settlement  of 
a  large  estate  there  will  be  no  difficulty  in  managing  it  in  such 
a  manner  as  will  be  very  advantageous  to  a  dishonest  debtor 
and  his  amiable  trustee.    It  cannot  be  consistent  with  the 
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rights  of  creditors  to  give  debtors  sach  a  power  when  the 
temptation  is  so  strong  to  abuse  it. 

From  these  considerations,  it  would  seem  to  be  little  short  of 
demonstration  that  however  desirable  it  may  be  that  the  estate 
of  an  insolvent  debtor  should  be  equally  divided  among  hk 
creditors,  yet  it  would  be  much  better  for  them  to  take  their 
chance  to  secure  their  debts  by  superior  vigilance,  under  the 
attachment  law,  than  to  give  their  debtors  the  power  of  assign- 
ing their  estate  to  a  trustee  for  their  general  benefit,  without 
their  assent. 

It  must  also  be  considered  that  such  a  practice  is  opposed  to 
the  policy  of  our  law.  We  have  not  established  the  principle, 
that  no  man  can  be  imprisoned  for  debt,  except  on  a  bill  of  ex- 
change; that  an  estate  cannot  be  attached  when  the  body  can 
be  had;  or  that  when  one  creditor  attaches  an  estate  to  secure  his 
debt,  he  attaches  for  the  whole;  or  that  the  real  estate  of  a 
debtor  shall  be  protected  from  his  creditors.  But  by  our  law, 
the  body  and  the  estate,  both  real  and  personal,  of  debtors,  are 
responsible  for  their  debts;  and  creditors  are  entitled  to  avail 
themselves  of  their  superior  vigilance  in  the  attachment  of 
property  to  secure  their  debts.  To  admit  the  assignment  in 
question  to  be  valid  would  be  directly  repugnant  to  the  promi- 
nent principle  in  our  jurisprudence.  If  sound  policy  should 
require  such  a  change  in  our  law,  it  would  be  more  advisable 
to  have  it  effected  by  the  interposition  of  the  legislature,  who 
can  made  the  necessary  provisions  to  carry  such  a  measure  into 
complete  effect. 

The  case  of  Hempstead  v.  Starr^  3  Day,  340,  decided  in  this 
court,  has  been  relied  on  as  deciding  this  assignment  to  be 
valid;  but  that  case  only  decided  that  a  debtor,  on  the  eve  of 
failure,  may  prefer  creditors,  and  that  an  assignment  of  his 
estate  to  a  trustee  to  be  distributed  pro  rata  among  certain  enu- 
merated creditors,  with  their  assent,  and  with  a  condition  that 
the  surplus  should  be  applied  to  the  discharge  of  the  debts  due 
to  his  creditors  generally,  was  not  fraudulent  per  se  against 
attaching  creditors  not  named  in  such  assignment.  But  the 
effect  of  an  assignment,  without  the  assent,  or  against  the 
assent,  of  the  creditors  named  in  the  deed,  was  not  considered 
nor  decided. 

For  these  reasons,  I  am  of  opinion,  thai  a  new  trial  ought 
not  to  be  granted. 

Emcoim,  Bbainxbd,  and  J.  0.  Siara,  JJ.,  were  of  the  same 
opinion. 
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^  Tbjjmboll,  J.,  delivered  a  oonourring  opinion. 

Bbstb,  J.  (after  etating  the  principal  facts  in  the  case):  It 
was  agreed  that  the  assignment  was  bona  fide.  By  this  I  un- 
derstand that  the  intention  of  the  assignor  was  t6  pay  his  credi- 
tors, and  not  to  defraud  them  by  reserving  to  himself  any  bene- 
fit from  his  property  so  assigned.  I  am  not  able  to  perceive  in 
this  transaction  any  thing  done  which  shotdd  render  it  void, 
that  would  not  render  void  every  preference  of  one  creditor  to 
another,  when  the  assignee  was  in  failing  circumstances. 

No  principle  of  the  common  law  is  more  firmly  established 
than  this,  that  a  debtor  may  prefer  one  creditor  to  another.  If 
his  property  is  all  in  money,  he  may  pay  it  all  to  A.,  and  have 
nothing  left  for  B. ,  C.  and  D. ,  his  other  creditors.  If  his  prop- 
erty consists  of  certain  articles,  he  may  deliver  them  all  to  A.  in 
payment  of  his  debt,  and  have  nothing  left  for  B.,  C.  and  D. 
If  his  property  consists  of  credits,  these  he  may  also  deliver  to 
A.  by  the  only  mode  in  which  they  can  be  delivered,  viz.,  by  an 
assignment.  These  are  propositions  which,  I  suppose,  will  not 
be  controverted. 

In  what  does  the  present  transaction  differ  from  the  cases 
supposed?  In  this,  that  it  was  an  assignment  not  to  the  credi- 
tors, but  to  a  trustee  for  their  benefit.  This  objection  cannot 
proceed  upon  the  ground  that  the  legal  title  may  not  be  vested 
in  one  person  as  trustee,  whilst  the  equitable  title  vests  in  the 
cestui  que  trust;  for  this  point  has  been  determined  in  countless 
instances  in  chancery.  Is  it  then  contended  that  a  debtor  can- 
not prefer  his  creditors  other  than  by  a  specific  assignment  to 
them,  and  not  to  a  trustee  for  their  benefit?  That  he  may 
assign  to  a  trustee  is  a  point  than  which  there  is  none  more 
luminous  from  authority.  The  case  of  Estwick  v.  CaiUaud,  6 
T.  B.  420,  was  ^n  assignment  to  a  trustee  of  his  property  for 
certain  purposes,  and  among  others  for  the  payment  of  certain 
creditors  named  in  a  schedule,  and  the  assignment  was  held 
valid.  The  case  of  Nunn  v.  WUsmore,  8  T.  B.  521,  was  an 
assignment  of  his  estate  to  trustees  to  pay  his  debts,  and  the 
assignment  was  held  valid.  Ingliaa  v.  OrarU,  5  T.  B.  530,  was 
an  assignment  of  all  his  effects,  in  trust,  for  creditors  in  certain 
proportions.  The  assignment  was  held  valid.  The  case  of 
WUtea  4&  Fontaine  v.  Ferris^  5  Johns.  335,  post,  was  a  case  of 
this  description;  and  the  objection  was,  that  it  ought  to  have 
been  an  assignment  to  the  creditors  themselves;  but  the  court 
adjudged  the  objection  to  be  groundless.     To  the  same  purpose 
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IB  WHt  T.  FrankHn,  1  Bixm.  602  [2  Am.  Deo.  fl£\,  and  the  same 
point  was  determined  in  the  case  of  Eemp8lead  v.  Starr,  3  Daj, 
840,  for  this  was  an  assignment  to  a  trustee  to  pay  creditors^ 
and  it  was  held  yalid. 

Will  it  be  contended  that  there  must  be  the  assent  of  the 
creditors,  and  that  it  is  not  found  in  this  case?  It  is  tme,  assent 
is  not  found;  but  it  is  found  they  did  not  dissent.  It  is  not 
necessary  that  there  should  be  any  assent  to  create  a  title  in 
a  grantee.  In  a  contract  executed,  the  property  may  be  di- 
vested by  dissent,  but  it  remains  vested  until  that  dissent  is 
manifested.  A  conyeyance  of  land  to  an  infant  of  a  day  old» 
who  is  incapable  of  assent,  as  effectually  conveys  a  title  to  the 
infant  as  if  he  had  assented.  This  is  analogous  to  all  cases  of 
descent  and  devise.  The  estate  vests  in  the  heir  or  devisee, 
liable  to  be  divested  by  their  dissent.  When  a  feme  covert 
purchases  real  property,  she  is  incapable  of  assenting;  yet  such 
property  is  vested  in  her,  and  remains  so  vested,  until  her 
husband  dissents,  or  she  herself,  when  she  becomes  discovert. 
If  property  is  bailed  to  B.  for  C,  although  C.  knows  nothing 
of  the  bailment,  yet  the  property  vests  in  C. 

It  is  objected  to  such  a  transaction  that  it  will  delay  creditors 
in  collecting  their  debts.  This  proves  too  mnoh;  for,  surely,  if 
there  had  been  a  specified  assignment  to  certain  creditors,  it 
would  not  only  delay  those  creditors  to  whom  nothing  was 
assigned,  but  wholly  defeat  them.  And  yet  it  must  be  ad- 
mitted that  a  debtor  may  so  prefer  one  creditor  to  another.  In 
the  case  of  Meux  v.  Howell,  4  East,  1,  we  find  Lord  Ellenbor- 
ough  declaring  that  it  is  not  every  feoffinent,  judgment,  etc., 
which  has  the  effect  of  delaying  creditors  of  their  debts,  that 
is  fraudulent,  and  as  evidence  of  it  puts  the  case  of  an  assign- 
ment by  a  debtor  to  his  creditors;  and  we  find  in  that  case  the 
opinion  of  Justice  Lawrence  that  a  person  indebted  to  several 
may  confess  a  judgment  to  a  trustee,  to  enable  Um  to  take  all 
his  property  for  the  benefit  of  all  his  creditors  equally;  and 
there  was  no  necessity  of  a  previous  consent  of  the  cestuis  que 
imst.  Surely  this  is  a  case  in  which  creditors  may  be  delayed; 
but  this  is  a  necessary  consequence  of  that  undeniable  maxim, 
that  a  debtor  may  prefer  one  creditor  to  another,  or  dispose  of 
his  property  among  his  creditors  as  he  pleases.  It  is  laid  down 
in  Newland,  that  a  debtor  may  assign  a  part  or  the  whole  of  his 
property  to  a  particular  creditor,  although  his  other  creditors 
may  thereby  be  hindered  or  delayed  in  payment  of  their  debts. 
The  rule,  as  laid  down  in  all  the  cases,  is,  whore  the  disposi- 
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tdon  is  for  the  purpose  of  paying  honest  debts,  the  motiTe  is 
legal,  and  the  disposition  can  neTer  be  impeached. 

But  it  is  said,  that  in  all  such  cases  there  is  a  resulting  trust 
for  the  grantor,  provided  all  the  debts  are  paid.  It  is  admitted. 
But  here  can  be  no  fraud ;  for  the  creditors  are  satisfied,  and 
the  trust  is  not  for  the  debtor  at  the  expense  of  any  person. 
But  it  is  said,  that  although  the  debtor  is  insolvent,  yet  so 
many  of  the  cesiuis  que  trust  will  refuse  to  be  such,  that  there 
will  be,  in  case  of  insolvency,  a  resulting  trust  for  the  debtor ; 
and  thus  it  is  fraudulent.  To  this  I  answer:  an  assignment,  to 
be  fraudulent,  must  be  so  at  the  time  of  the  assignment,  that 
is,  it  must  have  been  made  with  a  fraudulent  motive,  or  it 
must  have  been  voluntary,  which,  in  point  of  law,  is  deemed 
fraudulent.  That  is  not  the  case  where  the  cestuis  que  trust 
refuse,  and  there  arises  a  resulting  trust  for  the  debtor.  Shall 
the  refusal  of  one  cestui  que  trust  defeat  the  assignment  ?  This, 
Lord  Eenyon  says,  can  never  be  admitted.  No;  the  legal 
effect  of  the  assignment  is  to  vest  the  legal  title  in  the  trus- 
tee to  pay  debts ;  and  when  this  is  accomplished,  he  is  trustee 
for  the  debtor.  And  this  is  no  fraud.  If  the  assignment  had 
been  made  up  for  the  sake  of  a  resulting  trust  to  himself,  at 
the  expense  of  his  crecQtors,  it  would  be  fraudiilent;  but  not 
when  this  is  not  the  case.  This  doctrine  is  expressly  avowed 
in  WUkes  v.  Ferris,  5  Johns.  335,  post. 

That  such  a  practice  ought  not  to  be  tolerated,  may  be  urged, 
because  in  such  case  the  creditor  has  no  legal  remedy  against 
this  equitable  right  of  the  debtor,  when  the  legal  title  is  in  the 
trustee.  I  apprehend  this  is  no  solid  objection.  The  creditor 
can  avail  himself  of  a  remedy  against  this  equitable  claim  of 
the  debtor  in  a  court  of  chancery;  it  was  so  determined  in 
Esiunck  V.  CaUlaud,  5  T.  B.  425.  Why  should  a  creditor  who 
has  not  been  preferred,  or  who  would  not  be,  by  refusing  the 
provision,  have  it  in  his  power  to  defeat  the  debtor  of  his  legal 
right  to  prefer  whom  he  will,  or  the  creditors  who  were  willing 
to  avail  themselves  of  the  preference  given,  merely  because  he 
is  defeated  of  a  legal  remedy  against  the  resulting  trust  to  the 
debtor,  when  he  has  a  complete  remedy  in  chancery?  That  he 
cannot  is  clearly  the  opinion  of  Lord  Eenyon,  in  Estunck  v. 
CaUlaud,  5  T.  B.  424.  If  this  state  of  things  defeats  the  con- 
veyance by  the  debtor,  it  introduces  a  new  ground  on  which  to 
declare  a  conveyance  void;  for  fraudulent  it  cannot  be,  unless 
it  is  fraudulent  to  prefer  one  creditor  to  another  in  all  cases. 
This  is  not  contended;  or  unless  a  conveyance  becomes  frhudu- 
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lent  ex  post  facto,  which  was  not  so  when  made:  Niinn  t. 
WUsmore,  8  T.  B.  518-530.  No  principle  of  law  is  clearer 
than  that  this  cannot  be;  and  in  this  case  there  was  no  de- 
sign to  defraud  any  creditor,  unless  preferring  certain  creditors 
was  a  fraud  upon  others;  for  the  whole  property  was  conveyed 
to  creditors  without  the  least  understanding  that  there  was  any 
trust  for  the  debtor;  and  the  only  reason  why  there  is  one 
is  that  the  one  of  the  creditors  refuses  to  take  benefit  of  the 
conveyance,  and  thus  there  arises  a  resulting  trust  subsequent 
to  the  first  conveyance.  It  is  not  then  fraudulent.  It  certainly 
is  no  novel  thing  that  a  debtor  should  convey  away  his  property 
so  as  to  have  nothing  in  himself  but  an  equitable  claim,  which 
could  not,  by  any  principles  of  the  common  law,  be  reached 
by  process  in  a  court  of  law.  Of  this  the  case  of  a  mortgage 
is  an  example.  The  mortgagor's  equity  may  be  of  great  value; 
but  it  never  was  supposed  that  because  a  debtor  had  turned  his 
legal  property  into  an  equitable  right,  this  was  a  fraud  upon 
creditors,  for  they  could  always  avail  themselves  of  this  equita- 
ble property  in  a  court  of  chancery. 

I  apprehend  that  all  of  the  supposed  evils  of  the  practice 
contended  against,  grow  out  of  the  rule  that  a  debtor  may 
prefer  one  creditor  to  another,  and  that  these  evils  must  con- 
tinue until  that  acknowledged  right  of  the  debtor  is  abolished. 

It  is  said  that  this  practice  puts  it  into  the  power  of  the  in- 
solvent debtor  to  be  the  executor  of  his  own  estate;  and  when 
a  creditor  is  on  the  eve  of  attaching  his  debt  and  securing  his 
property,  he  finds  that  it  is  all  conveyed  to  a  trustee,  and  out 
of  his  reach.  Suppose  the  debtor  had  not  conveyed  to  a 
trustee,  but  had  conveyed  it  specifically  to  A. ,  B.  and  C,  cred- 
itors, would  not  the  creditor  who  was  about  to  attach  be  as 
much  disappointed?  He  would  not  only  be  disappointed  and 
delayed,  but  would  be  altogether  defeated.  Can  there  be  any 
solidity  in  the  argument  which  admits  that  the  debtor  may,  at 
his  pleasure,  uncontrolled,  dispose  of  his  property  among  his 
creditors,  and  which  complains  that  the  assigning  his  estate  to 
trustees  for  their  benefit  puts  it  into  his  power  to  exercise  an 
uu  con  trolled  authority  over  his  estate  in  the  distribution  of  it 
amongst  his  creditors?  If  his  property  consists  in  choses, 
notes,  book  debts,  etc.,  may  he  not  assign  them  to  A.,  B.  and 
C,  bis  creditors,  and  leave  nothing  for  D.,  and  is  not  this 
assignment  valid  in  law  and  equity  ?  And  suppose  he  assigns 
these  choses  to  trustees  for  their  benefit,  who  is  to  complain  if 
A.,  B.  and  C.  do  not? 
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It  is  said  that  it  is  a  dangerous  doctrine,  on  the  gronnd  of  a 
probable  ooUusion  betwixt  the  trastee,  creditor,  and  debtor,  that 
the  debtor  shall  be  dealt  with  favorably.  But  is  this  probabil- 
ity increased  by  the  intervention  of  a  trustee?  Is  not  the- 
danger  the  same  where  the  insolvent  debtor  selects  his  favorite 
creditors,  that  such  may  be  the  bargain?  If  such  should  be 
the  bargain,  it  would  render  the  transaction  void  in  both  cases; 
but  the  danger  is  at  least  as  great  in  the  case  where  it  is  ad- 
niitte4  it  may  be  done  as  in  the  other;  nay,  it  is  greater;  for 
whatever  property  comes  into  the  hands  of  ike  trustee,  he  must 
account  for  it  to  the  creditors.  But  I  contend  that  we  never 
can  adopt  the  idea  that  such  an  assignment  to  trustees  is  fraud- 
ulent, without  introducing  a  practice  totally  novel,  opposed  to 
all  the  authority  of  the  books.  The  cases  which  I  have  already 
cited  demonstrate  it  to  be  the  law  of  Westminster  Hall,  and  op- 
posed to  this  there  is  not  a  scintiUa  juris  there  to  be  found.  It 
is  opposed  to  the  decisions  of  the  neighboring  states.  We  have 
the  unanimous  opinion  of  the  supreme  courts  of  New  York  and 
Pennsylvania  on  this  point.  We  have  our  own  decision  in  the^ 
case  of  Hempstead  v.  Starr,  as  to  this  point.  It  was  an  assign- 
ment to  trustees  for  the  benefit  of  creditors,  which  is  with  me 
conclusive. 

If  I  could  ever  render  an  opinion  that  such  an  assignment 
was  fraudulent,  I  would  first  freely  acknowledge  that  our.  decis- 
ion in  Hempstead  v.  Starr  was  xmfounded;  and  I  would  further 
declare  that  the  maxim,  that  an  insolvent  debtor  might  prefer 
one  creditor  to  another,  should  be  scouted  from  our  system, 
and  rest  forever  satisfied  that  the  law  is  truly  stated  in  Boot'a 
cases,  that  such  a  debtor  could  not  prefer  one  creditor  to  an- 
other without  committing  a  fraud  on  our  attachment  law,  which 
no  man  now  contends  is  law. 

In  Ingliss  v.  Orant,  5  T.  B.  530,  where,  in  India,  a  man 
assigned  his  property  to  trustees  to  pay  his  debts  in  certain 
proportions  came  to  England,  committed  an  act  of  bankruptcy, 
and  his  assignees  claimed  that  the  conveyance  in  India  was 
void,  the  court  held  it  good.  The  court  say,  that  as  the 
bankrupt  laws  do  not  extend  to  India,  a  debtor  might  dispose 
of  his  property  amongst  his  creditors  as  he  pleased;  and  they 
validate  this  mode  of  doing  it  by  assigning  to  trustees,  and 
observe  that  such  a  transaction  is  usually  fair  at  the  time. 
Lord  Eenyon  there  said,  that  those  points  were  too  clear  foz 
discussion;  and  yet,  this  is  the  very  case  before  the  court.  In 
the  case  of  Meux  v.  Howell,  4  East,  1,  all  the  principles  which  I 
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ooniend  for  were  leoognized.  In  this  case,  the  debtor  con- 
fessed judgment  to  a  creditor  for  a  large  nominal  sum^  with  a 
defeaaanoe,  that  such  execution  should  issue  as  woiild  coyer  the 
debt  of  the  connusee  and  all  his  other  creditors,  among  whom 
a  yaluable  distribution  was  to  be  made.  This  was  an  action  for 
the  penalty  inflicted  by  the  thirteenth  Elizabeth,  for  covinously 
reouTering  a  judgment  against  the  debtor,  and  with  intent  to 
delay,  hinder,  and  defraud  the  plaintiff  of  his  just  debt;  and  it 
was  urged  in  the  argument  that  this  course  delayed  creditors, 
and  this,  by  the  terms  of  the  statute,  made  the  recovery  fraudu- 
lent, and  of  course  the  penalty  was  incurred.  The  court  unani* 
moualy  resist  the  claim,  and  that  upon  the  ground  that  it  was  a 
fair  transaction,  although  creditors  might  be  delayed  and  hin- 
dered, for  this  was  always  the  case  when  a  debtor  in  failing 
circumstances  preferred  ooe  creditor;  for  by  this  he  diminished 
the  fund  from  which  his  other  creditors  were  to  be  satisfied. 
They  seem  to  yiew  it  as  absurd,  that  a  debtor  should  be  con- 
sidered as  acting  fraudulently,  who  was  attempting  to  do  thai 
equally  among  his  creditors  by  his  own  act,  which  it  was  the 
object  of  the  bankrupt  laws  to  effect.  The  principle  there 
recognized  is,  that  eyeiy  transaction  of  this  kind  is  valid  where 
it  is  done  with  a  view  to  satisfy  debts  due,  with  no  view  to  any 
trust  for  the  debtor. 

It  has  been  objected,  that  a  debtor  cannot  elect  a  trustee 
without  consulting  his  creditors.  It  is  most  apparent  that  thia 
was  not  done  in  the  cases  before  named,  where  the  assignment 
was  held  valid.  The  argument  would  have  force  if  it  were  in 
the  power  of  the  debtor  to  impose  a  trustee  upon  creditors 
against  their  will;  but  they  may  dissent  whenever  they  choose 
so  to  do,  and  no  injury  is  done,  only  that  those  who  do  accept 
will  be  preferred.  If  A.,  a  debtor,  has  a  right  to  prefer  B.  to 
his  other  creditor,  0. ,  but  does  not  do  it,  but  assigns  to  a  trustee 
for  the  benefit  of  both,  and  C.  refuses,  that  C.  should  now  have 
a  right  to  prefer  himself  to  B.,  who  is  satisfied  with  the  arrange- 
ment that  A.  has  made,  is  as  absurd  as  it  is  manifestly  unjust. 

Of  the  same  nature  is  the  objection  that  the  debtor  creates  a 
system  of  bankrupt  laws  for  himself.  He  can  force  no  system 
on  any  person;  and  no  one  but  the  person  who  is  willing  is 
bound  by  what  he  does.  And  the  debtor,  in  whatever  mode  he 
prefers  one  creditor  to  another,  as  much  makes  out  his  own 
system  of  bankruptcy  as  in  this  case.  But  the  case  of  Hempstead 
V.  Siarr,  decided  in  this  court,  furnishes  a  decisive  answer  to 
this  objection;  for  in  that  case  there  was  a  trustee  created  by 
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the  election  of  the  debtor,  without  consiilting  the  creditors. 
And  this  court  held  that  that  transaction  was  not  fraudulent.  I 
think  it  cannot  be  suocessfullj  contended  but  that  the  law  of 
the  books  recognizes  such  a  transaction  to  be  valid.  The  point 
has  been  decided  in  the  same  manner  in  PennsylTania  and  New 
Tork,  by  the  supreme  courts  of  those  states.  We  ought,  then, 
to  have  very  cogent  seasons  for  departing  from  a  well-known 
and  established  system.  I  also  understand  the  same  point  to 
have  been  decided  by  this  court,  in  the  case  of  Hempstead  t. 
Starr;  and  to  ascertain  whether  this  is  so,  it  will  be  useful  to 
advert  to  that  case. 

1.  In  both  cases  there  was  an  assignment  of  property  to  real 
creditors,  or  for  their  benefit,  and  to  no  other  person. 

2.  The  assignment  in  both  cases  was  to  a  trustee  for  the  ben* 
efit  of  others. 

8.  In  neither  case  was  there  any  reservation  of  a  residue 
which  might  belong  to  the  assignor.  The  whole  property  as- 
signed was  intended  to  go  to  the  creditors. 

4.  Both  cases  were  liable  to  the  objection  that  if  any  of  the 
creditors  should  refuse  to  accept,  there  would  necessarily  be  a 
residuum,  the  beneficial  interest  of  which  would  belong  to  the 
assignor. 

5.  In  both  cases  the  assignor  were  in  insolvent  circumstances. 

6.  In  both  cases  the  property  assigned  was  delivered. 

7.  In  both  cases  the  objection  that  the  debtors  create  their 
own  system  of  bankruptcy  equally  exists. 

8.  In  both  cases  the  creditors  would  be  impeded  in  the  re« 
covery  of  their  debts. 

9.  In  both  there  is  a  preference  given  to  particular  creditors. 
I  perceive  no  material  point  in  which  the  two  cases  differ. 

In  the  case  of  Hempstead  v.  Starr,  the  debtor  gave  a  preference 
to  a  particular  creditor  in  the  first  place,  and  when  he  was  paid, 
to  other  particular  creditors,  and  the  residue  to  all  his  creditors 
generally.  The  construction  must  be,  to  be  divided  equally 
betwixt  them,  pari  passu.  In  the  present  case  there  is  no  pref* 
erence  given  to  those  for  whose  benefit  the  assignment  is  made, 
but  the  cesiuis  qwe  trust  share  equally.  This  is  a  point  of  differ- 
ence that  needs  no  argument  to  show  it  to  be  immaterial.  Per- 
haps it  may  be  thought  that  by  the  assignment  in  Hempstead  v. 
Starr ^  all  possibility  of  a  residuum  to  the  debtor  arising  from 
the  refusal  of  a  creditor  to  accept,  is  cut  off  by  dividing  the 
residuum  mentioned  in  the  bill  of  sale  among  his  creditors  gen- 
erally, and  that  here  is  a  difference.    If  this  difference  did  ezisti 
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it  clearly  would  not  render  fraudulent  the  assignment,  as  ap^ 
pears  from  the  authorities  already  cited.  But  the  fact  is  there 
is  no  such  difference.  For  the  assignment  in  Hempstead  v.  Starr 
is  that  the  residue,  after  paying  certain  creditors,  shall  be  for 
the  benefit  of  creditors  generally.  But  if  some  one  of  those 
creditors  for  whose  benefit  the  assignment  was  made  should 
refuse  to  accept,  there  is  no  provision  made  for  a  residuum  aris- 
ing from  that  quarter,  so  that  in  this  respect  there  is  no  differ- 
ence. There  is  a  difference  in  this,  that  the  assignment  was  of 
specific  articles  in  Hempstead  v.  Starr,  and  in  this  case  of  choses; 
but  this  makes  no  difference.  The  assignment  of  choses  is  the 
well  known  law  of  chancery;  as  much  so  as  the  assignment  of 
specific  property,  and  such  assignments  have  been  always  recog- 
nized as  valid  in  this  state;  and  in  the  case  before  mentioned, 
this  point  was  determined  as  I  now  contend  for. 

The  delivery  of  the  one  is  by  manual  tradition;  of  the  other 
by  the  delivery  of  the  security  evidencing  the  debt;  and  if  it  is 
a  book  debt,  there  can  be  no  delivery  but  of  the  assignment, 
and  notice  given  to  the  debtor.  I  find,  therefore,  no  .difference 
in  the  cases.  In  the  case  of  Hempstead  v.  Starr,  because  the 
court  charged  the  jury  that  the  transaction  was  a  fraud  and 
void,  this  court  granted  a  )new  trial,  and,  as  I  apprehend,  on 
sound  principles;  I  am,  therefore,  of  opinion  that  in  this  case 
also,  where  there  has  been  a  similar  charge,  a  new  trial  ought 
to  be  granted. 

N.  Smith,  J.,  delivered  an  opinion  favoring  a  new  trial. 

MrrcHELL,  G.  J.,  and  Baldwin,  J.,  were  also  of  opinion  that  a 
new  trial  should  be  granted. 

New  trial  refused. 


The  prevailing  opinion  in  this  case,  it  is  seen,  was  supported  by  five 
judges  against  four.  It  will  therefore  appear  that  the  authority  of  the  case 
is  not  very  decisive,  although  it  is  cited  as  authority  in  Vanbuskirk  v.  Hart- 
ford Fire  Insurance  Co.,  14  Conn.  591,  and  may  be  taken  as  sound  in  Con- 
nect icnt;  but  unquestionably  the  able  dissenting  opinion  of  Reeve,  J.,  is 
more  in  harmony  with  the  decisions  in  this  country.  Bump  on  Fraudulent 
Assignments,  p.  326,  very  correctly  states  that  "the  creditors  may  reject 
the  beneficiary  interest  given  to  them  by  the  assignment,  and  if  they  do, 
it  falls  to  the  ground,  and  becomes  a  resulting  trust  for  the  debtor.  But  U 
the  trust  is  for  their  benefit,  the  law  presumes  their  assent  to  it  until  the 
contrary  is  shown."  And  he  cites  many  cases  supporting  this  view,  giving 
as  opposed  to  it,  Naylor  v.  Foedkk;  Brown  v.  BurreU,  I  Root,  252;  Widgeri 
V.  Haskell,  5  Masa  144,  ante,  41;  Leads  v.  Sayyeard,  6  N.  H.  83;  Edwurdi 
V.  Mitchell,  1  Gray,  239;  WaUrs  v.  ConUy,  3  Harring.  117;  see  WUkes  v 
Ferris,  and  note,  and  LippincoU  v.  Barker,  jtost. 
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Brown  v.  Union  Insurance  Go. 

FOBBXON  Admiraltt  Dbcbeb  Conclusiyb.— In  an  aciion  on  a  poliey  of 
inmuanoe,  the  eentenoe  of  a  foreign  ooort  of  adminlty,  oondemning 
the  property  insuied  as  enemies'  property,  is  oondudve  eridenoe  as  to 
Ihe  nature  of  the  property. 

Absuvpsxt  on  a  policy  of  insoranoe  on  ihe  cargo  of  the  ship 
Waflliington,  warranted  American.  On  the  trial  it  was  proved 
that  the  yessel  with  her  cargo  was  captured  and  carried  into 
Antigua.  The  defendants  produced  a  copy  of  the  proceedings 
and  decree  of  the  court  of  admiralty,  by  which  the  property  was 
condemned  as  good  and  lawful  prize,  belonging  to  the  enemies 
of  Great  Britain  at  the  time  of  the  capture.  Plaintiff  then 
offered  evidence  to  prove  that  the  property  was  in  fact  Amer- 
ican. The  defendants  objected  tbat  the  decree  of  the  court  of 
admiralty  was  conclusive  as  to  the  character  of  the  property. 
The  objection  was  overruled,  and  the  evidence  admitted,  and 
the  jury  returned  a  verdict  for  the  plaintiff.  Defendant  then 
moved  for  a  new  trial,  on  the  ground  of  admission  of  the  evi- 
dence. 

The  question  raised  was  as  to  th^  conclusiveness  of  the  decree 
of  a  foreign  court  of  admiralty  upon  the  character  of  the  prop- 
erty condemned. 

Ooddard  and  Law,  for  the  defendants.  There  is  no  doubt  in 
the  English  courts  that  the  sentence  of  a  forum  having  compe- 
tent jurisdiction  of  the  subject-matter  is  conclusive:  Park,  502; 
Bull.  N.  P.  244;  Bemardi  v.  MoUeux,  Doug.  674;  BarziUai  v. 
.Lewis,  Park,  469;  SaUouci  v.  Woodmaas,  Id.  471;  Oeyer  v. 
Aguila,  7  T.  R.  681;  Christie  v.  Secretan,  8  Id.  193;  Lo(hian  v. 
Henderson,  3  B.  &  P.  499;  Baring  v.  Boyal  Exchange  Assurance 
Co.,  5  East,  99;  PoUard  v.  BeU,  8  T.  R.  434;  BoUm  v.  GLad- 
stone,  5  East,  155.  American  decisions  favor  the  principle  con- 
tended for  by  defendants.  In  Dempsey's  case,  1  Binn.  299,  it 
was  decided  that  a  condemnation  as  prize  is  conclusive,  not 
only  to  its  direct  effects,  but  also  as  to  the  facts  directly  decided 
by  it.  The  same  principle  was  established  in  Croudson  v.  Leon- 
ard,  4  Cranch,  424.  So,  also,  in  Vandenheuvel  v.  Uniled  Insur^ 
ance  Co.,  2  Johns.  Cas.  127  [1  Am.  Dec.  180],  and  although  the 
opinions  of  Benson,  Kent  and  Raddiff,  JJ.,  were  reversed  in 
the  court  of  errors,  there  is  little  doubt  as  to  which  decision  is 
entitled  to  the  more  respect  in  another  state.  Counsel  also 
cited  Bunting's  case,  4  Co.  29;  Duchess  of  Kingston's  case,  Amb. 
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766;  Hughes  t.  Camehua,  2  Show.  202;  Stewart  t.  Warner^  1 
Day,  142  [2  Am.  Dec.  61];  Swift's  Et.  16. 16. 

DaggeU,  contra.  No  precedent  has  been  offered,  showing  that 
eyeij  fact  as  found  by  a  foreign  court  is  condusiTe  on  all  con- 
<semed.  It  is  a  principle  of  the  common  law,  that  no  man  shall 
be  affected  by  a  judgment  to  which  he  is  not  a  party,  and  for- 
eign judgments  are  hut  prima  facie  evidence  against  parties  to 
them:  Walker  t.  WiUer,  Doug.  1.  The  doctrine  contended  for 
by  defendants  will  place  important  interests  of  the  people  under 
the  control  of  foreign  tribunals  created  to  plunder  them.  Such 
A  position  cannot  be  maintained  by  arguments  drawn  either 
from  expediency  or  international  law.  The  highest  court  in 
New  York,  in  Vandenheuvel  y.  United  Insurance  Co.,  has  decided 
that  the  sentence  of  a  foreign  court  of  admiralty  is  not  conclu« 
aiye  only  so  far  as  to  bind  the  property  thereby  transferred. 

Swift,  J.  This  is  an  action  on  a  policy  of  insurance;  and  the 
only  question  is  whether  the  decree  of  a  foreign  court  of  admi« 
ndiy,  condemning  the  cargo  of  the  yessel  as  enemies'  property, 
is  condusiTe  evidence  of  the  fact.  There  is  no  controyersy 
with  regard  to  the  rule  established  in  &reat  Britain.  It  has 
been  there  decided  that  the  decrees  of  foreign  courts  of  admi* 
ralty  are  conclusiye  evidence  of  the  rights  they  establish,  and 
the  facts  they  find;  and  that  where  a  ship  or  cargo  is  condemned 
for  a  breach  of  neutrality  as  being  enemies'  property,  or  for  any 
other  breach,  such  sentence  is  conclusive  evidence  of  the  fact 
on  which  it  is  founded,  and  falsifies  the  warranty  of  neutrality. 

It  is  conceded  that  the  decisions  in  Great  Britain  have  no 
binding  authority  on  us;  and  as  the  question  never  has  been 
decided  in  this  court,  it  is  open  for  examination  on  original 
principles;  and  it  is  in  this  point  of  view  that  I  shall  consider 
the  subject.  I  apprehend  our  acknowledgment  of  the  author- 
ity of  tiie  law  of  nations,  and  our  adoption  of  the  marine 
law  have  established  principles  decisive  of  this  question. 
The  law  of  nations  is  a  rule  of  conduct  obligatory  on 
sovereign  independent  states;  and  the  right  of  capture  on  the 
high  seas  by  nations  at  war  is  clearly  a  part  of  that  law.  The 
decrees  of  judicial  tribunals  proceeding  according  to  the  law  of 
nations,  must  be  conclusive,  as  far  as  that  law  is  recognized,  for 
the  same  reason  that  the  judgments  of  courts  proceeding 
according  to  municipal  law  are  conclusive,  as  far  as  that  law 
extends.  In  all  civilized  states,  courts  are  constituted  that 
have  jurisdiction  of  questions  of  prize,  and  are  to  decide  accord* 
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When  the  insured  warrant  the  vessel  neutral  property,  thej 
take  on  themselves  all  risks  that  arise  on  the  ground  of  want  of 
neutrality;  and  the  insurer  is  not  holden  to  respond  for  any  loss 
by  condemnation  on  that  ground.  The  insured  must  make 
good  his  warranty  in  the  admiralty  court  where  the  neutrality 
is  questioned,  or  the  warranty  could  have  no  effect.  Such  con* 
demnation  is  clearly  not  one  of  the  casualties  insured  against 
by  the  policy. 

MrroHBLL,  0.  J.,  Bebvb,  Eduoud,  N.  Shteh,  Baldwcbt  and  J* 
C.  Smtth,  JJ.y  were  of  the  same  opinion. 

BaAiNSBDy  J.,  having  been  concerned  as  counsel  in  the  cai% 
gave  no  opinion. 

New  trial  to  be  granted. 

See  BaaeUr^.  Ifew  Sfng.  Marine  In$,  Co.,  anfep  188L 
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r4  DAT,  228.] 

ftf PLIED  Contract  fbom  Occupation  of  Beal  EsTArB.~An  action 
of  an  aasumpait  may  be  maintained  on  the  implied  promise  arising 
merely  from  the  use  and  occupation  of  real  estate  by  permission,  with- 
out an  express  promise  to  pay  rent 

MonoN  for  a  new  trial.  Action  for  indebUaiu3  assumpsti  for 
the  use  and  occupation  of  a  certain  tract  of  land,  and  a  house 
standing  thereon.  General  issue  pleaded.  It  appeared  that 
the  defendant  went  into  possession  of  the  premises,  under  the 
plaintiff  and  with  his  permission,  and  enjoyed  the  rents  and 
profits  thereof.  The  court  charged  the  jury  that  an  action  of 
implied  assumpsit  would  not  lie,  at  common  law,  for  use  and 
occupation  where  the  defendant  did  not  go  in  under  a  lease, 
written  or  parol,  containing  an  express  agreement  to  pay  rent 
There  being  no  evidence  of  such  a  lease,  the  jury,  pursuant  to 
this  instruction,  found  for  the  defendant. 

The  plaintiff  moved  for  a  new  trial,  reserving  the  question 
for  the  opinion  of  this  court. 

IngersoU  and  Staples^  in  support  of  the  motion,  urged  that 
although  the  question  was  one  of  much  uncertainty  in  Eng- 
land, yet  that  in  this  country  there  had  been  frequent  deter- 
minations that  the  action  would  lie:  Rogers  v.  !Dracy,  1  "Root, 
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233;  New  London  y.  Emerson,  2  Id.  872;  Hayes  y.  Acre^  Gam. 
und  N.  19;  Haidane  y.  Dujche,  2  Dall.  176. 

Daggett  and  N.  Smith,  contra^  contended  that  the  question 
was  to  be  decided  by  the  common  law,  there  being  no  statute 
applicable,  and  cited  in  support  of  their  position:  Bull.  N.  P. 
137;  Esp.  Dig.  20;  Green  v.  Harrington,  Hutt.  34;  1  Vin.  Ab. 
271;  BreU  y.  Beady  Cro.  Car.  343;  Johnson  y.'  May,  3  Ley.  150; 
1  Ghitty  on  Plead.  97. 

Baldwin,  J.  The  question  in  this  case  is,  whether  the  action 
of  indebUatus  assumpsit  can  be  supported  in  this  state  on  the 
implied  promise,  arising  merely  from  use  and  occupation  of 
real  estate,  by  permission,  and  without  an  expressed  promise  to 
pay  rent. 

It  is  agreed  that  this  action  is  now  in  constant  use  in  Eng- 
land; but  it  is  contended,  on  the  part  of  the  defendant,  that  it 
is  there  sustained  solely  by  force  of  the  stat.  of  11  Geo.  11. ;  and 
on  the  part  of  the  plaintiff,  that  that  statute  is  merely  in  affirm- 
ance of  the  common  law.  As  we  haye  no  statute  on  the  sub- 
ject, it  is  agreed,  if  the  action  is  sustained  here,  it  must  be  on 
common  law  principles.  If  we  resort  to  the  English  authori- 
ties, we  find  the  cases  there  decided  before  the  statute  exhibit 
-BO  much  doubt  and  uncertainty  on  this  question,  as  to  furnish 
sufficient  ground  for  the  interference  of  the  legislature. 

Some  of  the  cases  cited  in  the  argument  exhibit  attempts  to 
zecoyer  in  indebitatus  assumpsit,  when  rent  was  actually  reseryed 
by  lease,  under  hand  and  seal,  by  which  the  simple  contract 
was  absorbed  in  the  specialty.  Whereyer  this  appeared,  or 
might  be  inferred,  the  court  uniformly  decided  that  the  action 
could  not  be  sustained:  Cro.  Eliz.  242;  Cro.  Car.  343;  Alleyn, 
29;  Hutt.  34.  They  would  so  decide  now.  The  statute  has 
made  no  difference  in  this  respect.  Another  class  of  cases  con- 
sider the  question,  whether  a  recoyeiy  can  be  had  in  this  action 
upon  an  express  promise,  but  without  deed,  to  pay  a  specific 
rent.  In  such  cases  indebitatus  assumpsit  was  generally  sus- 
tained before  the  statute:  Cro.  Jac.  598;  Cro.  Eliz.  118;  cases 
«ited  in  Gro.  Car.  343,  415;  but  not  without  strong  opposition 
from  some  of  the  judges,  on  the  ground  that  the  contract 
flavored  of  the  realty,  and  that  debt  was  the  proper  remedy: 
Cro.  Car.  415;  Cro.  Eliz.  859;  and  sometimes  the  decision  waa, 
that  debt  was  the  only  remedy:  Cro.  Eliz.  786. 

An  express  promise  by  parol  to  pay  a  quantum  meruU  for  the 

lifle^  has  been  repeatedly  adjudged  good  ground  for  recoyexy  in 
Am,  nia  yoL.  ly— u 
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this  action;  for,  as  it  was  andenilj  held,  the  sum  being  unoer- 
tain,  debt  would  not  lie,  nor  could  there  be  a  distress,  and  un- 
less this  action  could  be  sustained  the  party  would  be  without 
remedy:  8  Mod.  73;  Skin.  238,  242. 

Whether  from  use  and  occupation  by  permission,  the  law  will 
raise  the  promise  and  support  indebUaiua  aaaumpsit,  seems  to  be 
aquestionof  more  doubt.  The  caseof  How  y.  Norton,  as  reported 
1  Ley.  179,  seems  to  support  the  action,  but  from  the  same  case 
as  reported  in  Sid^  279,  it  appears  that  the  court  sustained  the 
action,  because,  after  yerdict,  they  would  presume  an  express 
promise  proyed.  In  the  case  of  Acton  y.  Symon,  Gro.  Gar.  415, 
assumpsit  was  supported  on  an  express  promise,  though  Croke, 
J.,  doubted,  because  the  personal  contract  was  determined  by 
the  lease  on  which  the  plaintiff  might  haye  debt.  In  the  de- 
cision of  that  case  the  court  incidentally  decided  that  the  law 
does  not  raise  a  promise  in  such  case;  it  must  be  express.  Such 
dicta  are  often  found;  and  most  of  the  elementary  writers  haye 
asserted  that  an  action  cannot  be  supported  on  the  implied 
promise.  Yet  I  presume  no  case  can  be  found  expressly  in 
point  where  this  naked  question  has  been  presented  to  the  con- 
sideration of  the  court.  Wooddeson,  yol.  8,  p.  152,  acknowl- 
edges he  knows  of  no  solemn  decision  in  point,  but  insists  that 
such  promise  may  well  be  implied,  though  he  agrees  it  was 
anciently  said  it  could  not. 

From  a  reyiew  of  the  whole  it  appears  that  though  anciently 
the  action  of  debt  was  conceiyed  to  be  the  only  proper  remedy 
to  recoyer  rent  in  any  shape;  yet,  as  the  action  of  assumpsit 
has  gradually  taken  the  place  of  debt  on  simple  contracts,  it 
has  been  permitted  in  lieu  of  debt,  in  the  first  place,  on  a  prom- 
ise of  a  specific  sum  for  rent,  and  afterwards  on  a  specific 
promise  to  pay  for  the  use  of  real  estate  as  much  as  it  was 
worth.  "For,"  as  Wooddeson  says,  "there  being  no  certain 
rent,  the  plaintiff  could  neither  distrain  nor  properly,  perhaps, 
bring  an  action  of  debt,  this  seems  the  plaintiff's  genuine 
remedy;  if,  therefore,  it  may  be  allowed  at  ail,"  he  adds,  "the 
promise  may  well  be  implied." 

The  action  of  indebUaJLua  assumpsit  is  a  remedy  highly  fayored 
in  law,  being  equally  beneficial  to  both  parties.  In  its  princi- 
ples it  is  founded  in  equity,  and  the  benefits  resulting  from  it 
haye  constantly,  from  experience  of  its  utility,  been  extended* 
This  has  eyer  been  deemed  the  proper  remedy  to  recoyer  on  an 
implied  promise  for  the  use  of  personal  property.  It  certainly 
18  equally  reasonable  and  equitable  that  he  who  enjoys,  by  my 
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pennission,  the  nse  of  my  lands,  should  also  in  the  same  man- 
ner be  liable  to  pay  for  that  use.  Technical  rules  alone  can 
prevent  it,  and  that  because  the  subject  is  real  property.  We 
may,  then,  well  inquire,  is*  the  distinction  founded  in  reason  ? 
If  it  is,  the  same  objection  will  equally  apply  to  a  special  parol 
contract,  on  which  this  action  has  often  been  supported. 

Thas  it  appears  to  me  that,  since  the  use  of  this  action  has 
uf  late  been  greatly  extended,  it  would,  on  fair  common  law 
principles,  now  be  sustained  in  England,  if  no  statute  existed. 
But  if  I  am  wrong  in  this  conclusion,  it  will  not  follow  that 
the  action  cannot  be  supported  here.  Our  adoption  of  their 
system  admits  of  reasonable  exceptions.  No  decisions  in  this 
state  have  been  produced  to  show  that  the  action  cannot  be 
maintained;  and  I  understand  it  has  long  been  used  in  such 
cases  without  a  question.  It  has  once,  in  the  case  of  Rogers  y. 
Tracy ^  1  Boot,  233,  when  opposed,  been  supported  by  the 
superior  court,  and  the  implied  promise  expressly  recognized. 

Unless  this  remedy  can  be  had,  it  is  agreed  the  plaintiff  has 
none.  When  a  conyenient  remedy,  which  appears  adequate, 
reasonable,  and  proper,  has  thus  been  introduced  and  pursued, 
we  ought  to  be  compelled  by  imperious  reasons,  before  we  de- 
prive a  party  of  it,  and  thus  deny  him  all  redress.  I  am  there- 
fore of  opinion  that  the  law  is  so  in  Connecticut,  that  indebUatxia 
a89ump9U  can  be  supported  on  the  implied  promise  arising 
merely  from  use  and  occupation  of  real  estate  by  permission; 
and,  of  course,  that  we  ought  to  advise  a  new  trial. 

The  other  judges  sevendly  concurred  in  this  opinion. 

New  trial  to  be  granted. 


Sherwood  v.  Burr. 

[4  Oat,  9M.J 

RiOET  BY  Pbxscbiption. — A  right  to  a  privilege  appurtenant  to  land  may 
be  gained  by  an  exdiuiTe  enjoyment  for  a  length  of  time  anffieient  to 
give  title  by  the  statute  of  limitations. 

AonoN  on  the  case  for  obstructing  plaintiff  in  the  free  use 
and  enjoyment  of  a  fulling-mill.  The  plaintiff  had  a  fulling- 
mill  on  the  same  stream  of  water  with  a  corn-mill  belonging  to 
the  defendants,  who,  by  raising  their  dam  one  foot  higher  than 
it  had  preyiously  been,  caused  the  water  to  be  thrown  back  on 
plaintiff's  wheel,  thereby  impeding  its  motion  and  preyenting  its 
being  used.    The  plaintiff  produced,  in  evidence,  a  grant  by 
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the  town  of  Fairfield,  dated  in  1766,  anthorizing  Nathaniel 
Ferry  to  erect  a  fulling-mill  at  the  place  where  plaintiff's  mill 
now  stands.  It  was  proved  that  this  fulling-mill  was  erected 
in  pursuance  of  the  grant,  and  had  been  in  constant  use  for 
more  than  forty  years.  The  plaintiff  derived  title  through  his 
father,  Beuben,  by  a  deed,  in  1808 

The  defendants  produced  a  grant  from  the  same  town,  author- 
izmg  Joseph  Perry  to  construct  a  corn-mill  at  the  place  where 
defendants'  mill  now  is.  The  defendants  proved  that  they  had 
all  the  right  and  title  of  Perry;  that  the  mill  and  dam  had 
been  built  pursuant  to  the  grant,  and  had  been  maintained  for 
more  than  eighty  years;  and  that  the  dam  was  not  now,  and 
had  not  at  any  time  been  higher  than  was  necessary  for  the 
most  beneficial  management  of  the  mill.  It  was  also  proved 
that  Beuben  Sherwood  had  denied  the  right  which  defendants 
claimed  and  insisted  upon,  viz,  to  throw  the  water  back  on  the 
fulling-mill  wheel.  Defendants  therefore  urged  that  the  con- 
veyance to  plaintiff  was  void  by  the  act  against  selling  pretended 
tiUes:  1  Stat.  Conn.  tit.  97,  c.  17,  s.  1. 

In  charging  the  jury,  the  judge  said  it  was  unnecessary  to 
decide  the  latter  question;  and  that,  if  they  believed  that  the 
fulling-mill  had  been  erected  and  used  during  the  period 
stated,  and  that  defendants'  dam  had  been  raised  within  ten 
years,  they  should  find  for  the  plaintiff.  The  jury  finding  for 
the  plaintiff,  defendants  moved  for  a  new  trial,  for  misdirection. 

Daggett,  in  support  of  the  motion.  The  deed  to  plaintiff 
having  been  made  while  defendants'  right  to  raise  the  dam  was 
in  dispute,  under  the  state  no  title  passed  to  plaintiff.  It  is  ex- 
pressly shown  that  the  defendants  did  not  raise  their  dam 
higher  than  was  necessary  for  the  most  beneficial  enjoyment  of 
their  mill;  and  to  use  their  mill  in  such  manner  is  within  the 
object  of  their  grant,  and  supported  by  decisions  in  Ferkina  v. 
Dow,  1  Boot,  535;  and  Howard  v.  Mason,  there  cited. 

R,  IL  Sherman,  contra.  The  defendants  having  used  their 
mill  for  eighty  years  in  a  particular  manner,  have  given  a  con- 
struction to  their  grant  from  which  they  cannot  now  depart: 
Davidson  v.  Fowler,  1  Boot,  358;  they  had  no  right  to  raise 
their  dam.  The  length  of  enjoyment  by  plaintiff  of  his  mill 
entitles  him  to  this  action:  Holcrqft  v.  Seel,  1  B.  &  P.  400; 
Bealey  v.  Shaw,  6  East,  208;  2  Saund.  117;  8  Bl.  Com.  216, 
217;  and  notes.  The  conveyance  is  not  void  by  the  statute,  aa 
that  was  not  intended  to  apply  to  incorporeal  hereditaments. 
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iSiTCBXLL,  0.  J.  (after  stating  the  caae):  The  first  groand 
uged  for  a  new  trial  is,  that  there  was  a  misdirection  or  omis- 
sion of  duty  in  the  court,  in  declaring  to  the  jury  that  it  was 
unneoessarj  then  to  decide  the  question  whether  the  deed  from 
Benben  Sherwood  to  the  plaintiff,  was  affected  by,  or  came 
within  the  statute  against  selling  or  purchasing  disputed  titles. 
The  court  are  under  no  obligation  to  decide  ever  j  question  of 
law  proposed  bj  the  counsel,  if  they  are  of  opinion  it  does  not 
apply  to  the  case.  It  would  be  extraordinary  to  put  questions 
to  the  court  not  applicable,  and  then  moTC  for  a  new  trial  be- 
cause the  court  would  not  decide  the  question  impromptu. 

The  object  of  the  statute,  as  the  titie  purports,  was  to  pre- 
vent the  buying  and  maintaining  disputes  in  bargaiEis  and 
other  alienations  of  lands,  etc.  It  is  thereby  enacted  "  that 
all  bargains,  sales,  or  other  alienations  of  lands,  tenements  or 
hereditaments,  whereof  the  vendor  or  grantor  is  disseised  or 
ousted  of  the  possession,  by  the  entry,  possession  or  improve- 
ment of  any  other  person,  the  present  possessor  only  excepted, 
shall  be  null  and  void.''  The  statute  contemplates  that  species 
of  property  only  of  which  the  vendor  may  be  disseised  or  ousted 
of  the  possession,  by  the  entry  or  possession  of  another.  The 
terms  **  disseised  or  ousted  "  are  used  in  their  technical  sense. 
A  person  can,  with  no  propriety  of  expression,  be  said  to  be 
disseised  of  a  right  for  the  recovery  of  which  a  personal  action 
only  lies,  but  of  such  only  as  may  be  restored  to  him  by  action  of 
ejectment  or  real  action.  These  are  the  only  actions  which  will 
lie  in  favor  of  a  person,  disseised  or  ousted,  to  regain  posses- 
sion. 

To  apply  this  to  the  case  under  consideration,  the  defendants 
did  not,  by  raising  their  dam,  and  thereby  impeding  the  plaint- 
iff's grantor  in  the  use  of  his  mill,  enter  upon  and  disseise  the 
grantor  of  the  plaintiff.  He  was  never  ousted  of  the  actual 
possession  of  any  lands  or  tenements,  but  only  hindered  and 
obstructed  in  the  use  of  a  right  incident  to  the  land;  nor  would 
ejectment  or  any  other  real  action,  lie  to  recover  the  possession 
of  this  right,  which  was  not  land,  but  an  incident  only  to  the 
land  deeded  to  the  plaintiff  by  his  grantor,  and  not,  therefore, 
a  right  intended  by,  or  included  in  the  statute.  As  well  might 
it  be  pretended  that  a  man,  by  filling  a  ditch  in  his  own  land, 
and  thereby  preventing  the  water  from  draining  off  from  his 
neighbor's  land,  or  building  a  smelting  house,  or  erecting  any 
other  nuisance,  thereby  prevented  his  neighbor  from  selling 
the  land  with  the  right  to  drain  off  the  water  by  the  ditch,  oi 
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the  enjoyment  of  wholesome  air,  while  the  nuisance  existed,  and 
sabjected  fhe  owner  to  a  penalty,  if  he  should  sell  the  land 
with  its  appurtenances. 

The  plaintifiF,  bj  his  purchase  and  deed,  acquired  all  the 
rights  which  his  grantor  had.  And  here  it  is  unnecessary  to 
consider  the  terms  of  the  original  grant  from  the  town  of  Fair- 
field to  either  party.  The  mill  of  the  plaintiff  had  been  erected 
for  more  than  forty  years,  and  during  the  whole  of  that  time, 
except  the  last  ten  years,  the  stream  of  water  had  been  suffered 
to  flow  off  below  without  interruption  or  any  obstruction,  to  the 
injuiy  of  the  owner  of  the  fulling-mill.  It  is,  therefore,  now 
too  late  to  deny  the  plaintiff's  right  after  so  long  an  enjoyment 
of  the  privilege,  unless  it  is  lost  by  some  act  or  negligence  of 
his  or  those  under  whom  he  claims. 

In  analogy  to  the  statute  of  limitations,  which  gives  title  to 
land  by  fifteen  years'  adverse  possession,  the  plaintiff  must  be 
considered  as  having  acquired  a  right  to  use  and  improve  this 
stream  of  water  in  the  manner  it  has  been  improved  for  thirty 
or  forty  years,  whatever  his  title  to  the  privilege  was  by  virtue 
of  the  grant  from  the  town  of  Fairfield.  If  necessary  to  sup- 
port the  plaintiff's  title  to  the  privilege,  the  law  would  presume 
a  grant  even  from  the  defendants,  or  those  under  whom  they 
hold.  The  defendants,  by  their  acquiescence  for  such  a  length 
of  time,  are  to  be  considered  as  giving  this  construction  to  their 
grant.  Twenty  years'  undisputed  enjoyment  of  any  easement 
appurtenant  to  land,  is  sufficient  in  England  to  raise  the  pre-* 
sumption  of  a  grant;  and  in  Bedley  v.  Shaw,  6  East,  214,  Lord 
EUenborough  said,  that  twenty  years'  exclusive  enjoyment  of 
water,  in  any  particular  manner,  affords  conclusive  presumption 
of  right  in  the  party  so  enjoying  it.  Has  the  plaintiff  lost  his 
title  to  the  privilege  by  any  act  of  his  own,  or  by  negligence? 
No  such  act  or  negligence  appears  in  evidence;  he  and  his 
grantor  have  taken  the  benefit  of  the  privilege  for  more  than 
forty  years;  and  his  possession  of  it  has  been  adverse  to,  and 
exclusive  of,  all  others. 

The  defendants  show  no  right  to  raise  their  dam,  and  obstruct 
the  water  running  from  the  mill  of  the  plaintiff,  except  what 
arises  out  of  their  own  act,  of  raising  their  dam,  which  is,  of 
recent  date,  about  ten  years  since.  Although  at  first,  by  virtue 
of  the  grant  to  Joseph  Perry,  the  dam  might  have  been  raised 
to  its  present  height;  yet,  after  usage  to  the  contrary  for  so 
great  a  length  of  time,  and  after  other  water-works  have  been 
erected  on  the  stream  above,  which  must  be  lost  and  destroyed 
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thereby;  the  right  ought  to  be  considered,  as  lost  bj  a  non-user 
of  it,  and  bj  an  adyerse  possession  ihconsistent  with  such  right. 
The  defendants  claim  the  use  of  this  right  for  ten  years  only  to 
have  been  in  them.  If  fifteen  years'  exclusive  adverse  posses- 
sion is  the  least  term  of  time  vrhich  can  give  title  to  freehold 
estate,  surely  as  long  quiet  enjoyment  will  be  required  to  create 
a  title  of  the  nature  in  question.  Hence  it  appears  that  no  new 
trial  ought  to  be  granted. 

Baldwin,  J.,  delivered  a  concurring  opinion. 

The  remaining  judges  were  of  the  same  opinion. 
New  trial  refused. 


See  3  Kent  Ck>m.  443, 447;  and  see  In^mham  v.  HtUchinion,  2  Conn.  584, 
distingaishing  this  case;  where  it  is  held,  that  though  every  person  has, 
independent  of  grant  or  prescription,  a  right  to  the  use  of  water  on  his  own 
land  in  its  natural  course  and  quantity,  and  may  sustain  an  action  for  its 
diversion  or  ohstruction,  to  his  prejudice,  yet  a  special  right  different  from 
the  general  one,  and  paramount  to  the  general  rights  of  other  owners  on 
the  same  stream,  may  be  acquired  by  an  exclusive  enjoyment  of  fifteen 
years;  and  to  this  end  it  is  not  necessary  that  such  enjoyment  should  have 
been  adverse  to  the  claims  of  those  affected  by  it  The  principal  case  is 
affirmed  in  Kmg  v.  Tifany,  9  Conn.  162;  Tucker  v.  JeweU,  14  Id.  318;  Cos 
V.  WolcoUfriUe  Mfg,  Co,,  35  Id.  177.  In  Washburn  on  Easements  the  ease 
is  regarded  highly  as  authority,  that  author  citing  it  on  five  occasions  in 
his  treatise. 

WaTBRBURY   V.  LOCKWOOD. 

£4  DAT,  267.] 

Trespass  by  Officeb  making  Levy.— An  officer  having  made  a  lawful 
levy  can  only  be  rendered  a  trespasser  ab  inUio  by  a  subsequent  act  of 
trespass,  not  by  an  omission  or  neglect  of  duty. 

Tbbspass  vi  et  atTnis  for  taking  and  disposing  of  a  horse, 
halter,  etc.  The  defendant  v^as  an  officer  duly  appointed  to 
collect  rates,  and  as  such  held  several  rate  or  tax  bills  regularly 
assessed  against  the  plaintiff,  and  lawful  warrants  to  collect  the 
same.  The  defense  relied  on  vras,  that  the  property  vras  taken 
by  virtue  of  the  vrarrants,  and  due  care  used  in  preserving  and 
disposing  of  the  same.  The  defendant  offered  in  evidence  the 
warrant  with  the  indorsement  thereon,  which  stated  a  demand 
of  payment;  the  levy  of  the  warrant  on  the  property;  the  post- 
ing according  to  law;  and  also  set  forth  that,  previous  to  the 
time  of  sale,  the  horse  strayed  or  was  stolen  from  defendant's 
pasture,  which  had  a  sufficient  and  legal  fence;  that  defendant 
had  made  a  diligent  search  for  the  horse,  and  had  advertised 
the  property;  that  on  the  day  prescribed  he  sold  the  halter, 
which  was  in  his  possession,  and  also  the  horse,  of  which  he 


216  Watebbxtbt  v.  Lookwood.  [Conn* 

oould  not  regain  poaseBsion;  that  he  afterwards  reooTered  the 
horse,  and  haTing  posted  notioe  for  twenty  days,  sold  it  and 
applied  the  proceeds  to  the  payment  of  the  taxes  and  costs. 

This  evidence  was  objected  to,  but  admitted. 

The  court  instructed  the  juiy  that  if  the  defendant  had  used 
due  diligence  in  keeping  and  securing  the  horse  which  had 
strayed  or  been  stolen  without  his  default  or  negligence,  or  if 
the  horse  was  afterwards  recovered  and  sold,  and  the  avails 
applied  as  stated  in  the  indorsement,  or  if  the  horse  had  been 
retaken  by  the  plaintiff  before  the  sale,  then  verdict  should  be 
given  for  the  defendant.  Verdict  was  found  for  the  defendant;, 
and  plaintiff  moved  for  a  new  trial  for  admitting  improper 
evidence  and  misdirection  to  the  juiy. 

Daggett  and  N.  B.  Benedict,  in  support  of  the  motion.  The 
taking  is  prima  fade  a  trespass,  and  an  officer  cannot  justify 
under  a  warrant  unless  he  shows  it  to  have  been  properly 
returned.  Here  there  was  no  valid  return;  there  was  not  a 
posting  and  sale  within  twenty  days,  as  prescribed  by  statute; 
the  property  was  not  in  the  collector's  possession  at  the  time  of 
the  sale.  The  return  does  not  state  that  the  loss  of  the  prop- 
erty was  due  to  the  acts  of  God  or  the  public  enemies:  MUdmay 
V.  Smiih,  2  Saund.  343;  WaUer  v.  Chauner,  1  Vent.  21;  The 
King  y.BiU,  1  Show.  180;  Esp.  Dig.  203,  and  is,  therefore, 
invalid;  the  warrant  furnishes  no  justification,  and  ought  not  to- 
have  gone  to  the  jury.  The  defendant  has  omitted  a  consum- 
mating act,  without  which  he  could  not  show  the  warrant 
returned.  Moreover,  the  defendant  is  guilty  of  trespass  by 
relation,  for  selling  the  horse  a  second  time,  when  there  had 
been  no  levy  within  the  statutory  time,  under  which  the  sale 
could  be  made. 

B.  M.  Sherman,  coviira.  To  make  an  officer  a  trespasser  he 
must  either  do  a  positive  wrong,  or  omit  to  do  that  without 
which  he  cannot  show  that  the  original  act  was  lawful.  Mere 
neglect  cannot  turn  an  act  originally  lawful  into  a  trespass;  the 
act  which  relates  back  to  make  the  officer  a  trespasser,  must 
itself  be  a  trespass:  Six  Carpenters*  case,  8  Co.  146;  Ooiea  v. 
Bayley,  2  Wils.  313. 

Baldwih,  J.  The  first  point  made  on  this  motion  is,  that  the 
superior  court  improperly  admitted  in  evidence  the  warrant  in 
the  hands  of  the  defendant  and  his  indorsement  thereon,  show- 
ing that  he  took  the  horse,  etc. ,  by  virtue  of  those  warrants  and 
odvertiBed  the  same  for  sale,  etc.    To  this  admission  of  this 
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ovidence  it  was  objected  that  it  fumislied  no  justification,  be- 
cause the  histoiy  of  the  subsequent  proceedings  of  the  officer, 
therein  detailed,  manifested  such  irregular  conduct  and  neglect 
of  duty,  attended  with  a  loss  of  the  property,  as  rendered  him 
still  liable  to  the  plaintiff's  demand  as  a  trespasser  ab  initio,  and 
of  course  could  not  avail  him  as  a  defense. 

It  then  becomes  important  to  inquire  what  conduct  of  the 
officer  will  by  relation  make  him  a  trespasser  ab  imtio.    An 
(»nission  or  neglect  of  duty  is  not  sufficient.     The  action  of 
trespass  cannot  be  supported  where  no  trespass  has  been  com- 
mitted; yet  in  some  cases  an  act  in  itself  lawful,  may  in  conse- 
quence of  another  act,  by  relation,  become  a  trespass,  but  in  all 
such  cases  the  subsequent  act  must  be  an  act  of  trespass  and 
committed  before  action  brought.    In  this  case  no  such  subse- 
quent act  of  trespass  appears.    At  most,  the  conduct  of  the 
defendant  is  a  neglect  of  that  care  and  diligence  which  the  law 
required  of  him,  and  though  such  neglect  may  make  him  liable 
in  a  proper  action,  it  cannot  make  him  liable  in  this.     There  is 
nothing  on  the  return  showing  either  an  abuse  of  the  power 
given  by  law  to  the  defendant  as  collector,  nor  any  actual  tres- 
pass by  him  committed  on  the  property  taken  which  can,  by 
relation  make  him  a  trespasser  from  the  beginning.    I  am 
therefore  clearly  of  opinion  that  the  warrant  and  return  were 
admissible  to  show  that  the  taking  on  the  first  of  Ju^,  1808, 
was  lawful,  and  that  at  the  date  and  service  of  the  plaintiff's 
writ  no  trespass  had  been  committed  by  the  defendant.    They 
furnish  prima  fade  evidence  of  these  facts  and  a  justification  to 
that  time,  and  if  not  rebutted  must  produce  a  verdict  in  favor 
of  the  defendant. 

The  second  point  is  that  the  charge  was  incorrect.    It  is  ev- 
ident from  the  statement  of  the  case  before  us  that  no  question 
was  raised  as  to  the  truth  of  the  fact  of  the  levy,  nor  any  pre- 
tense of  actual  trespass  on  the  property  other  than  by  the  levy; 
and  if  I  am  correct  in  my  premises  on  the  first  point,  it  will 
follow,  of  course,  that  the  defendant  was  entitled  to  a  verdict. 
Though  the  question  of  due  diligence  and  of  other  facts  sub- 
mitted to  the  consideration  of  the  jury  were  not  necessary  to  a 
correct  decision,  yet  the  fact  that  they  were  so  submitted  and 
found  in  favor  of  the  defendant,  can  surely  furnish  no  ground 
in  favor  of  the  plaintiff  for  a  new  trial;  for  if  they  had  found 
otherwise  it  would  have  been  immaterial,  and  the  verdict  is  now 
on  legal  principles  correct    I  would  not  advise  a  new  txiaL 
The  other  judges  concurred. 
Kew  trial  refused. 
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DOOLITTLE   V.  BlAKESLET. 

[A  DAT,  266.] 

Pabol  Evidence  as  to  Latent  AnBiauiTY. — A  grantor  in  a  deed  de- 
scribed the  premises  as  the  farm  on  which  he  then  dwelt.  This  was 
held  to  be  a  latent  ambiguity  which  might  be  explained  by  evidence 
aliunde. 

Evidence  Identifying  Land  in  Grant. — Premises  were  mentioned  in 
a  deed  as  the  farm  on  which  the  grantor  dwelt  That  a  particular 
piece  of  land  claimed  to  be  within  such  description  was  at  the  time  in 
a  state  of  nature,  uninclosed  and  separate  from  the  rest  of  the  farm, 
and  that  the  grantor  afterwards  remained  in  possession  and  occupied  it 
as  his  own  until  his  death,  are  admissible  in  evidence,  showing  that 
such  piece  of  land  was  not  within  the  grant. 

Advebse  Possession  Against  Tenants  in  Common.— Where  there  has 
been  an  adverse  possession  of  more  than  fifteen  years  against  two  ten- 
ants in  common,  and  one  of  them  is  within  the  saving  of  the  statute 
of  limitations,  the  right  of  the  other  is  not  thereby  saved. 

Ejectment  in  right  of  plaintiff's  wife  who  claimed  a  portion 
of  the  moiety  of  a  certain  tract  as  devisee  under  the  will  of  her 
father  Moses  Blakesley.  The  testator,  in  1776,  conveyed  to  the 
defendant,  his  son  Asa,  by  deed,  '' one-half  of  the  farm  on 
which  he,  said  Moses,  then  dwelt,  together  with  the  one-half  of 
the  dwelling-house  standing  on  said  farm  in  Wallingford,  Ches- 
hire parish,  that  is,  in  quantity  and  quality."  Moses  continued 
in  possession  until  1789,  when  he  executed  and  delivered  to  de- 
fendant's wife  Lois,  a  deed  of  the  other  half  of  the  farm  and 
of  half  of  the  land  described  in  the  declaration,  and  remained 
in  possession  of  the  whole  until  1807,  when  he  died.  It  was 
admitted  that  if  the  deed  to  Asa  did  not  convey  to  him  a  half 
of  the  land  described  in  the  declaration,  the  plaintiffs  were  en- 
titled to  recover.  To  show  that  it  did  not,  and  to  explain  what 
was  meant  by  "  farm,"  the  plaintiffs  offered  witnesses  to  prove 
that  in  1776  the  land  demanded  was  in  a  state  of  nature,  uncul- 
tivated, uninclosed,  and  separated  from  the  farm  by  a  highway; 
that  Moses  afterwards  possessed  and  improved  it,  and  occupied 
the  same  until  his  death,  and  that  Asa,  even  after  the  deed  to 
his  wife,  asked  permission  to  cut  wood  on  this  tract.  This  evi- 
dence was  admitted  against  defendant's  objection.  Moses  hav- 
ing remained  in  possession  for  such  a  length  of  time,  a  question 
arose  whether  that  possession  was  adverse,  and  also,  if  adverse, 
whether  Asa's  interest  was  protected  by  reason  of  the  disability 
of  his  wife,  a  tenant  in  common  with  him,  whose  oovertort 
protected  her  from  the  statute  of  limitations. 


June,  1810.]        Dooltftle  v.  Blakeslet.  219 

The  jury  found  for  the  phuntiffs,  and  a  motion  for  a  new  trial 
was  made  bj  the  defendant. 

N,  Staples^  in  support  of  the  motion,  contended  that  that 
portion  of  the  evidence  tending  to  show  the  subsequent  posses- 
sion and  occupation  of  the  land  by  Moses  was  inadmissible; 
that  if  the  possession  were  adverse,  the  saving  of  one  cotenant 
extended  to  the  other:  Eaton  v.  Sandford^  2  Day,  623;  it  being 
a  unity  of  possession  that  saves  the  rights  of  all:  2  Bl.  Com. 
194;  3  Cruise,  Dig.  410,  565;  14  Vin.  Ab.  611,  612,  pi.  1,  3,  6; 
Fairclaim  v.  Shackletan,  2  W.  Bl.  690. 

Daggett,  contra,  contended  that  the  grant  being  uncertain, 
the  evidence  offered  was  admissible:  Adams  v.  Frothingham,  3 
Mass.  352  [3  Am.  Dec.  151];  Doe  v.  BuH,  1  T.  E.  701,  703; 
Curgon  V.  Lomax,  5  Esp.  60.  As  to  the  question  whether  the 
defendant  was  protected  by  the  disability  of  his  tenant  in  com- 
mon, the  case  of  Earl  of  Sujssex  v.  Temple,  1  Ld.  Baym.  312,  is 
decisive  that  the  possession  of  one  tenant  in  common  is  not  the 
possession  of  the  rest,  so  as  to  prevent  the  statute  of  limitations 
from  running  against  them. 

Bbainebd,  J.  The  first  question  is,  whether  the  admission  of 
the  testimony  to  explain  the  extent  of  the  deed  of  1776  from 
Moses  to  Asa  was  proper?  The  term  "  farm/'  as  to  extent,  is 
indefinitive  and  ambiguous.  A.  grants  or  devises  a  farm  sit- 
uated in  a  particular  parish  in  a  particular  town.  He  may  own 
divers  farms,  or  divers  tracts  of  land,  in  the  same  parish.  Such 
a  grant  or  devise  would  not  be  void  for  uncertainty.  It  would 
not  be  void  merely  because  from  the  face  of  it,  it  could  not  be 
ascertained  which  farm  was  intended,  or  how  many  of  the 
tracts  were  meant  to  be  included  in  the  term  *' farm."  Here 
would  be  an  ambiguity  arising  from  facts  not  in  the  instru- 
ment, which,  when  found  to  exist,  may  be  removed  by  other 
evidence.  If  a  writing  be  not  void  upon  the  face  of  it;  and 
if,  upon  the  face  of  it,  the  true  meaning  cannot  be  collected 
owing  to  some  fact  from  vnthout,  recourse  must  be  had  to 
other,  to  extra  evidence,  to  the  knowledge  of  persons  and  wit- 
nesses acquainted  with  the  character  and  description  of  the 
subject-matter. 

A.  devises  a  farm  by  the  description  of  his  **  home  farm." 
What  is  meant  by  home  farm  must  in  many  instances  be  col- 
lected from  the  knowledge  of  persons  acquainted  with  the 
devisor's  own  understanding  of  his  home  farm  at  the  time  of 
making  the  devise.    Whether  a  particular  piece  of  land  was 
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or  was  not,  in  the  minds  of  the  deTi'sor,  a  part  of  his  home 
farm,  must  frequently  be  ascertained  from  proof  other  than 
what  arises  from  the  will  itself.  On  this  point  I  would  more 
particularly  refer  to  Lard  Cheney's  case,  6  Go.  68;  Jones  v.  New- 
man, 1  Wm.  BL  60;  Doe.  d.  Fredand  v.  Curt,  1  T.  R.  701, 
703;  CvTWon  y.  Lomax,  6  Esp.  60;  Adams  t.  IMkingham,  8 
Mass.  352  [3  Am.  Dec.  151];  and  conclude  that  the  admission 
of  the  testimony  was  proper  to  remoTe  a  doubt  or  explain  an 
ambiguity  arising  from  facts  not  apparent  on  the  face  of  the 
deed. 

The  other  question  is,  whether  the  charge  of  the  court  to  the 
jury  was  correct  ?  It  is  stated  correctly  that  one  tenant  in  com- 
mon may  bring  his  action  when  he  pleases;  that  he  is  not  in- 
cumbered with  his  fellow-tenant;  but  that  joint-tenants  must 
join,  and  if  one  be  under  a  legal  disability,  the  whole  and 
entire  right  is  suspended  and  protected  until  its  removal. 

Tenants  in  common  and  joint-tenants  have  one  quality  com- 
mon to  each — unity  of  possession.  Hence  it  is  said,  thai 
the  possession  of  one  is  the  possession  of  the  other.  And 
the  position  laid  down  in  Com.  Dig.  tit.  Limitation,  106  B. : 
"That  the  possession  of  one  joint-tenant  is  the  possession 
of  the  other,  so  as  to  prevent  the  statute  of  limitations,"  is 
not  only  true  as  it  respects  joint-tenants,  but  also  tenants  in 
common;  for  in  Fairclaim  v.  Shackleton,  5  Burr.  2607,  it  is 
stated  by  the  counsel,  that  "both  joint-tenants  and  tenants 
in  common  have  a  joint  possession;  a  joint  occupation  and 
management  of  the  whole;  that  the  possession  of  one  is  the 
possession  of  both.''  Lord  Mansfield;  in  delivering  the  opin- 
ion of  the  court,  does  by  no  means  impeach  this  doctrine; 
and,  as  between  themselves,  it  is  true  as  to  both.  One  ten- 
ant in  common  in  possession  is  of  course  in  possession  for 
the  others,  and  can  never,  by  that  possession,  unless  it  be 
adverse,  gain  a  title  against  them;  it  can  never  be  adverse 
but  by  ouster — ^by  some  act  amounting  to  a  disavowal  of  the 
common  tenancy,  and  a  denial  of  entry.  At  this  point  in 
tenancy  in  common  the  statute  of  limitations  begins  to  run, 
and  the  tenant  in  common  thus  ousted,  has  his  remedy  grounded 
upon  his  own  independent  title.  Ha  joint-tenancy  there  can 
be  no  denial  of  title;  for  there  is  a  imity  of  title,  and  one  joint- 
tenant  cannot  acquire  a  title  against  his  fellow-tenant  by  ad« 
verse  possession;  for  the  title  is  joint,  and  neither  can  bring 
an  action  grounded  on  title  against  the  other. 

A.  and  B.  are  joint-tenants.    A.  is  in  possession,  and  snfBara 
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C,  a  stranger,  to  possess  with  bim.  The  rights  of  B.  cannot 
•cannot  be  affected  by  the  possession  of  the  stranger;  the  title 
and  possession  of  his  joint-tenant  are  his  title  and  possession. 
B.  could  bring  no  action  on  his  own  independent  title  against 
O.  In  case  of  tenants  in  common,  as  before  observed,  the  pos- 
session of  one  is  the  possession  of  the  other  as  it  respects 
themselves.  But  as  it  respects  strangers,  it  is  totally  different. 
One  tenant  in  common,  as  it  respects  his  fellow-tenant,  is 
always  safe  in  the  possession  of  his  fellow-tenant,  unless  ousted. 
But  when  disseised,  either  by  a  fellow-tenant  or  a  stranger,  he 
has  his  remedy  in  his  own  right,  upon  his  own  independent  title; 
and  if  he  will  not  exercise  this  right  within  the  fifteen  years,  he 
must  suffer  the  consequences  of  an  adverse  possession,  and 
lose  his  estate. 

I  am,  therefore,  of  the  opinion  that  the  charge  was  ooxrect. 
In  this  opinion  the  other  judges  severally  concurred. 

New  trial  not  to  be  granted. 


Angell  on  Limitations,  noticing  this  case  (sec  420),  says:  "An  estate  in 
ecnnmon  is  one  which  is  held  hy  two  or  more  persons  by  nnity  of  possession, 
who  may  acquire  their  estates  by  purchase,  and  hold  by  several  and  distinct 
titles,  as  well  as  by  title  derived  at  the  same  time,  by  the  same  deed  or 
will.  It  differs  from  a  joint-tenancy,  in  which  there  is  both  unity  of  title 
and  nnity  of  time.  Like  a  joint-tenant,  a  tenant  in  common  can  never  be 
disseised  bnt  by  an  actual  ouster." 

On  the  point  as  to  evidence  identifying  land  in  deed,  this  case  is  cited 
in  NiehoU  v.  Jahn$(m,  10  Conn.  199;  Benedict  v.  Gaylord,  11  Id.  390,  337; 
Avon  Hfg.  Co.  v.  Andrew^  30  Id.  482;  Bradley  v.  Waskingion,  etc  Co,,  13 
Peters,  97. 


Beach  v.  Gatlin. 

[I  D«j,  284.] 

EviDKNCB  A8  TO  Fbaxtdulent  Cokyeyance.— The  dedaiations  of  the 
grantor  to  a  fraudulent  conveyance  prior  thereto,  expressive  of  a  fraudu- 
lent design,  are  not  admissible,  nnless  such  declarations  were  brought 
home  to  the  grantee. 

POflBBBSlOM  Undeb  Fbaubulent  Conybtancb  — -  A  grantee,  under  a 
fraudulent  conveyance,  cannot  acquire  a  title  by  possession,  however 
long  continued,  against  the  grantor's  creditors. 

EjBonmrr.  Defendant  claimed  under  a  deed  from  one  Brace, 
vbich  deed  plaintiff  insisted  was  void  as  against  creditors.  To 
prove  the  deed  fraudulent,  plaintiff  offered  the  testimony  of 
Lewis  Gatlin,  showing  that  Brace  had  approached  witness  and 
made  certain  propositions  to  him;  that  witness  refused  to  agree 
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to  these  proposals,  but  referred  Brace  to  defendant,  who  soon 
after  received  the  deed  in  question  from  him.  This  testimony, 
which  more  particularly  appears  from  the  opinion,  was  ad- 
mitted against  defendant's  objection;  and  the  court  charged 
the  juiy  that  no  length  of  possession  under  a  fraudulent  con* 
veyance  would  be  a  bar  to  the  creditors  of  the  grantor. 

Upon  a  verdict  being  given  for  the  plaintiff,  the  defendant 
moved  for  a  new  trial,  on  the  ground  of  the  admission  of  the 
testimony,  and  for  misdirection. 

Daggett  and  Bacon,  in  support  of  the  motion,  contended  that 
what  Brace  might  have  said  was  no  part  of  the  res  gesta,  and 
wholly  inadmissible.  The  rule  allowing  fraud  to  be  presumed 
from  circumstances,  is  only  applicable  where  there  is  a  privity 
between  the  parties:  Swift's  Ev.  158;  OibsonT.  Hunter,  2  H. 
Bl.  288;  Gardner  v.  Preston,  2  Day,  205  [2  Am.  Deo.  91].  The 
principles  of  the  civil  law  comprised  in  the  charge  are  inappli- 
cable. The  following  cases,  Trowbridge  v.  Eoyce,  1  Boot,  50; 
Lane  v.  Copley,  Id.  68;  Smiih  v.  Isaacs,  Id.  151;  MUler  v.  Dow, 
Id.  412,  decided  in  this  state,  and  Bealey  v.  Shaw,  6  East,  214, 
are  opposed  to  the  doctrine  of  the  civil  law. 

Ooutd,  contra,  insisted  that  the  evideuce  given  was  proper; 
that  the  declarations  of  a  party,  accompanying  his  own  act, 
are  admissible  in  evidence  when  that  act  is  the  subject  of  in- 
quiry: Hardy* s  Case,  1  McNally's  Ev.  873,  375,  877;  BatemanY. 
Bailey,  5  T.  E.  512;  Aveson  v.  Kinnaird,  6  East,  188.  That 
deeds  in  fraud  of  creditors  are  void,  is  well  settled;  and  no 
length  of  possession  under  such  a  deed  will  bar  the  creditors 
of  the  grantor,  for  this  possession  is  but  an  execution  of  the 
fraudulent  conveyance:  Boberts,521;  CotterellY.  Purchase,  Oaa. 
t.  Talb.  63;  1  Domat,  495. 

SwnT,  J.  It  was  formerly  the  practice  to  admit  what  was 
said  by  a  fraudulent  grantor  respecting  his  intent  to  defraud 
his  creditors  prior  to  the  conveyance,  as  evidence  in  an  action 
against  the  fraudulent  grantee,  though  he  had  no  knowledge  of 
it;  but  this  practice  cannot  be  warranted  on  principle;  for  the 
grantee  ought  not  to  be  affected  by  the  declarations  of  the 
grantor,  unless  they  come  to  his  knowledge;  and  though  a 
grantor  may  have  a  fraudulent  intent,  this  may  be  wholly  un- 
known to  the  grantee,  and  the  transaction  may  be  bona  fide  on 
his  part. 

In  this  case  it  was  competent  for  Lewis  Oatlin  to  testify  that 
he  had  executions  against  Brace,  which  he  had  levied  on  hie 
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body;  that  he  and  Brace  went  to  the  defendant;  that  Brace  and 
the  defendant  went  into  another  room;  that  immediately  after, 
the  defendant  gave  a  receipt  for  property  taken  on  the  execu- 
tions, and  Brace  executed  a  deed.  These  were  facts  which, 
taken  in  connection  with  the  other  testimony,  might  explain 
the  transaction.  But  it  was  not  admissible  to  prove  the  propo- 
sition of  Brace  to  the  witness,  to  convey  to  him  the  land  on 
being  discharged  from  the  executions,  with  an  imderstanding 
that  he  should  answer  the  amount  to  the  creditors,  and  on 
being  reimbursed;  should  reconvey  the  land  and  ultimately  do 
justice  to  Brace;  and  that  the  witness  declined,  but  told  him 
perhaps  the  defendant  would,  because  from  the  circumstance 
that  Brace  went  immediately  to  the  defendant  and  gave  him  a 
deed  of  the  land,  who  thereupon  executed  a  receipt  for  prop- 
erty taken  on  the  executions,  the  jury  could  not  be  warranted 
to  presume,  or  draw  an  inference,  that  Brace  made  to  him  the 
same  proposition,  and  that  the  conveyance  was  executed  in  pur- 
suance thereof.  Though  there  can  be  little  doubt  that  Brace 
made  the  offer  to  the  defendant,  from  the  circumstances  proved, 
and  it  was  under  this  impression  that  the  court  below,  in  the 
hurry  of  the  trial,  admitted  the  proof;  yet  this  is  mere  matter 
of  conjecture,  which  should  never  be  admitted  as  evidence  in 
a  court  of  justice.  A  circumstance  to  furnish  presumptive  evi- 
dence against  a  parly  should  be  brought  home  to  his  knowledge. 
An  offer  by  A.  to  B.  to  make  to  him  a  fraudulent  conveyance, 
which  he  declines  accepting,  is  no  evidence  that  a  subsequent 
conveyance  of  the  same  land  to  C.  is  fraudulent.  The  offer  of 
Brace  to  the  witness  was  a  transaction  between  other  parties, 
res  inter  eUios  acta,  not  brought  home  to  the  defendant,  and  he 
ought  not  to  be  charged  by  it. 

The  other  question  is,  whether  the  defendant  can  protect  him- 
self bj  the  possession  of  fifteen  years  under  the  statute  concern- 
ing the  possession  of  lands.  It  is  unnecessary  to  consider  the 
question  whether  fraud  will  take  the  case  out  of  the  statute;  tor 
I  apprehend,  on  a  sound  construction,  it  will  be  found  neither 
to  be  embraced  bj  the  words,  nor  comprehended  within  the 
meaning  of  the  statute;  and  it  would  be  a  new  idea  to  construe 
a  statute  liberally  for  the  protection  of  fraud. 

The  statute  does  not  enact  that  a  naked  possession  of  fifteen 
years  shall  vest  a  title  in  the  possessor;  but  that  no  person 
shall  make  entry  into  any  lands,  but  within  fifteen  years  after 
his  right  shall  accrue,  and  in  default  thereof,  shall  be  ez« 
duded  from  making  entry.    It  has  been  the  uniform  oonstroo- 
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tion  heTe,  and  of  a  similar  statute  in  Eogland,  that  tlie  posses- 
sion must  be  adverse;  that  the  possessor  must  claim  title  in 
himself,  and  deny  the  title  of  all  others;  that  he  must  be  guilty 
of  an  actual  disseisin. 

The  possession  of  the  defendant  in  this  case  could  not  be  ad- 
verse to  the  title  of  Brace;  for  Brace  had  no  title  or  right  of 
entry.  The  statute  supposes  the  possessor  holds  adversely  to 
some  one  having  title  and  right  of  entry.  If  Brace  had  no 
such  right,  then  the  relative  situation  of  these  parties  was 
such  that  the  statute  could  not  operate  upon  them;  and  it  is  a 
solecism  to  say  that  a  man  acquires  a  title  to  land  by  an  adverse 
possession  of  fifteen  years  against  another,  when  he  had  previ- 
ously acquired  from  him  a  legal  title  by  a  deed  duly  executed 
and  recorded.  The  defendant  acquired  all  the  title  of  Brace 
the  instant  the  deed  was  executed;  how  he  could  acquire  any- 
thing more  by  fifteen  years'  possession? 

As  it  respects  the  creditors  of  Brace,  there  is  no  ground  to 
pretend  that  the  statute  can  operate.  The  plaintiff  had  no 
right  of  entry  before  the  levy  of  his  execution  on  the  land,  and 
he  has  brought  his  action  within  fifteen  years  from  that  period. 
He  had  till  that  time  nothing  but  a  right  to  proceed  against 
Brace  till  he  obtained  an  execution  for  his  debt,  and  then  to 
levy  it  on  the  land.  This  right  to  levy  on  the  land  is  not  a 
right  of  entry,  and  cannot  be  within  the  letter  or  meaning  of  the 
statute;  and  it  is  not  supposable  that  the  legislature  contem- 
plated a  right  of  this  description. '  When  a  creditor  levies  on 
the  land,  then  a  right  of  entry  accrues;  and  at  that  time  the 
statute  begins  to  run  against  him. 

But  the  true  point  of  light  in  which  this  transaction  is  to  be 
considered  is  this:  The  defendant,  by  the  deed,  took  all  the 
right  of  Brace,  but  he  held  the  lands  subject  to  the  claims  of 
his  creditors,  and  in  the  nature  of  a  trustee  for  them.  Hia 
possession  was  inconsistent  with  no  right  of  Brace,  for  he  had 
none.  It  was  inconsistent  with  no  right  of  the  creditors,  for 
they  had  no  title  to  the  land,  or  right  of  entry.  The  defendant 
had  a  lawful  possession  of  the  land,  till  the  creditors  levied 
upon  it  and  took  it  for  their  debts;  he  disseised  nobody,  and  no 
one,  not  even  the  creditors,  could  enter  upon  him,  or  maintain 
trespass  against  him.  His  possession  was  consistent  with  every 
existing  claim,  and  could  be  adverse  to  none,  because  it  was 
lawful;  and  it  is  an  undeniable  position  that  a  lawful  possession 
acquires  no  title  under  the  statute.    I  am,  therefore,  of  opinion 
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that  the  charge  to  the  jury  was  correct;  bat  that  a  new  trial 
ought  to  be  granted  for  the  admission  of  improper  testimony. 

Bbaimxbd,  Baldwin,  and  J.  C.  Smttb,  JJ.,  were  of  the  same 
opinion. 

N.  SioTH,  J.y  concurred  with  Swift,  J.,  in  granting  a  new 
trial,  being  of  opinion  that  improper  testimony  was  admitted, 
and  also,  that  the  charge  to  the  jury  was  incorrect. 

Edmosjid,  J.,  concurred  in  this  opinion  on  both  points. 

HiTCHKLL,  C.  J.,  and  Tbumbull,  J.,  thought  that  the  admis- 
sion or  rejection  of  the  evidence  in  question  would  not  affect 
the  eyent  of  the  cause;  and,  on  that  ground,  were  opposed  to  the 
granting  of  a  new  trial.  They  were  of  opinion  that  the  charge 
was  correct. 

Bbsyb,  J.,  being  interested  in  the  question,  gave  no  opinion. 
New  trial  to  be  granted. 

8«e Sitmmr.  Boaih,  30 Ck>n]i.  18;  MerriUr.  Meaehm%  6 Day,  S46;  Bm» 

mdl  Y.  Chambtrlm,  26  Conn.  491,  affirming  Uub  case. 


TrSADWELL  V.  BULKLET. 

£4  Day,  SOS.] 

<30KYBTAiiCB  TO  Sevekal,  Propobtion.— If  a  conTeyaaee  be  made  to 
■eyend,  without  designating  the  manner  or  proportions  in  which  they 
are  to  take,  they  take  in  equal  proportion,  and  if  one  of  them  dissents 
his  share  does  not  vest  in  the  others,  but  remains  in  the  grantor. 

Pabol  Evidbmcb,  Showino  Pbopobtion.— The  considerations  respeo- 
tively  paid  by  grantees,  cannot  be  shown  by  parol,  for  the  purpose  of 
showing  that  they  took  in  different  proportions. 

PBBSUMPnoN  OF  ASSENT  TO  CoNYETANCE.— Where  a  deed  is  executed 
without  the  knowledge  of  the  grantee,  though  the  law  presumes  his 
assent,  yet  that  presumption  may  be  removed  by  proof  of  dissent. 

AcnoH  of  partition,  the  plaintiff  claiming  to  be  tenants  in 
•oonunon  with  the  defendants.  Plea,  that  defendants  did  not 
hold  together  with  the  plaintifb  as  alleged.  It  appeared  in 
-evidence,  that  Bulkley,  being  sole  proprietor  of  the  premises,  on 
the  nineteenth  of  February,  1808,  conveyed  the*same  for  a 
yaloable  consideration  to  six  grantees,  the  defendants,  and  John 
Hinsdale,  On  the  day  following,  the  plaintifb  attached  the 
premises,  on  a  suit  against  Bulkley,  and  having  obtained  judg- 
ment, levied  an  execution  upon  one  sixth  of  the  land,  which 
pUinfiffg  claimed  remained  in  the  grantor.  To  show  that  one* 
«UEth  did  not  pass  out  of  the  grantor,  the  plaintiffs  offered  evi- 
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denoe  to  prove  that  Hinsdale  did  not  assent  to  the  grant  to 
him,  but  dissented  thereto,  and  that,  therefore,  Bulklej's  deed 
convejed  only  five-sixths  of  the  land.  This  evidence  was 
objected  to,  but  received.  The  defendants  then  moved  the 
court  to  strike  out  Bulklej's  name,  that  his  testimony  might  be 
taken,  to  prove  that,  if  Hinsdale  did  not  assent,  the  whole  of 
the  property  passed  to  the  other  grantees.  The  motion  was 
denied,  the  court  saying,  that  the  question  of  assent  was  a 
matter  of  fact  for  the  jury,  and  if  they  should  find  that  Hins- 
dale did  not  assent,  that  then  there  was  a  residuum  in  Bulkley 
on  which  the  plaintiffs  might  levy.  Evidence  offered  by  the 
defendants  to  show  that  it  was  not  intended  to  convey  one- 
sixth  to  Hinsdale,  was  rejected. 

The  jury  found  for  the  plaintiffs,  and  the  defendants  moved 
for  a  new  trial. 

Hosmer,  in  support  of  the  motion.  The  question  of  Hins- 
dale's assent  was  immaterial;  for  if  he  did  not  assent,  the 
whole  of  the  property  vested  in  the  assenting  grantees:  Perk, 
sees.  192,  204.  Moreover,  a  grantee  is  presumed  to  assent  until 
he  expressly  dissents:  Thompson  y.  Leach,  2  Vent.  198,  206;  S. 
0.,  1  Show.  296;  Mutton's  case,  2  Leon.  223;  Go.  Intt.  3,  356  b; 
8  Go.  26  b,  27;  Athin  v.  Banoick,  1  Str.  165.  It  was  competent 
for  the  defendants  to  show  the  consideration  of  the  deed,  in 
order  to  ascertain  Hinsdale's  share. 

Daggett  and  WhiUelsey,  contra, 

Besve,  J.  (after  stating  the  case):  It  does  not  appear  from 
the  motion  on  what  ground  the  objection  to  Hinsdale's  testi- 
mony was  made.  It  is  apparent  that  it  was  not  because  he  was 
an  incompetent  witness;  for  his  testimony  had  previously  been 
read  without  objection.  It  must  have  been  that 'the  testimony 
itself  was  irrelevant.  The  question  before  the  court  was, 
whether  the  witness  assented  to  the  conveyance  aforesaid;  and 
when  he  had  before  testified  that  he  meant  to  avail  himself  of 
the  deed,  provided  that  he  could  not  find  other  property  which 
suited  him  better,  it  seemed  to  imply  that  if  he  did  find  such 
other  property,  he  had  no  intention  to  avail  himself  of  the  deed. 
It  must,  therefore,  be  proper  evidence  to  be  left  to  the  jury,  for 
tliem  to  infer  whether  there  was  or  was  not  an  assent  by  the 
witness  to  the  conveyance. 

The  defendants  on  the  trial  moved  the  court  to  strike  out  the 
name  of  Gershom  Bulkley  from  the  declaration,  that  he  might 
be  used  as  a  witness:  on  the  ground  that  it  appeared  by  tha 
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testimonj  of  Hinsdale  that  he  had  assented  to  the  deed  afore- 
said; and  also  on  the  ground  that  if  he  dissented,  the  whole 
property  was  bj  the  said  deed  vested  in  said  Amos,  Zebulon, 
Oliver,  Lucy  and  Anna;  but  the  court  refused  to  strike  oat  the 
name  of  said  Gershom.  It  certainly  was  not  the  province  of 
the  court  to  determine  the  fact  from  the  testimony  given  in  by 
the  witness,  that  he  had  or  had  not  assented  to  a  deed.  It  was 
iu  this  case  a  mere  matter  of  fact,  which  the  jury  only  were 
competent  to  decide.  However  true  it  may  be,  that  when  a 
deed  is  made  to  an  infant,  or  lunatic,  incapable  of  an  actual  as- 
sent, or  to  any  person  who  does  not  know  that  a  deed  has  been 
executed  to  him,  the  law  presumes  an  assent;  yet  this  in  the  last 
case  is  the  presumption  of  a  fact  liable  to  be  removed  out  of  the 
way  like  all  other  presumptions;  and  when  there  has  been  proof 
introduced  for  the  purpose  of  showing  that  there  was  no  assent, 
which  in  itself  implies  a  dissent,  the  jury  only  are  the  compe- 
tent forum  to  decide  this  question. 

The  other  ground  for  striking  out  the  name  of  Gershom  Bulk- 
ley  from  the  declaration,  if  it  had  been  well  founded,  woidd 
have  decided  the  case  in  favor  of  the  defendants;  for  if  Bulk- 
ley  had  no  estate  in  said  land,  the  plaintiff  could  not  have  ac- 
quired any.  But  it  is  an  idea  wholly  inadmissible  that  when  a 
deed  is  executed  to  two  or  more,  and  one  dissents  to  the  con- 
veyance, the  others  are  vested  with  the  whole  property.  When 
a  deed  is  executed  to  more  persons  than  one  without  designat- 
ing in  what  proportions  they  shall  hold,  they  must  take  in 
equal  proportions.  If  to  two  persons,  they  each  take  one-half; 
if  to  three,  they  each  take  one-third;  and  the  dissent  of  one 
cannot  increase  the  proportions  of  the  others.  No  mord  than 
one-third  was  intended  to  be  conveyed,  and  by  such  a  construo* 
tion  of  the  deed  the  intention  of  the  grantor  woidd  be  defeated. 
Such  a  construction  would  often  work  great  injustice,  or  pro- 
dace  much  perplexity.  A.  is  indebted  to  B.,  0.  and  D.,  to 
each  a  hundred  dollars,  and  conveys  to  them  a  lot  of  land  of 
that  value  to  satisfy  their  debts.  D.  refuses  to  accept  the  deed. 
Shall  B.  and  0.  have  an  exclusive  title  to  the  whole  lot,  by 
which  means  they  would  each  have  fifty  dollars  more  than  their 
debtf  The  legal  operation  of  such  deed  is  to  give  to  each  one- 
third  and  no  more,  as  much  so  as  if  it  had  been  detailed  at 
length  in  the  deed.  And  at  the  time  of  executing  the  deed  but 
one-third  vested  in  each  grantee,  and  the  moment  that  D.  dis- 
sented to  the  conveyance,  it  divested  him  of  all  title,  but  could 
not  operate  to  convey  his  share  to  the  other  grantees,  but  lefl 
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it  where  it  wbb  before  it  was  granted  to  him,  viz. ,  in  the  grantor. 
Jt,  therefore,  there  waa  a  dissent  to  the  deed  by  Hinsdale,  there 
was  a  residuum  of  one-sixth  in  BuUdey  on  which  the  plaintiffs 
might  levy  their  execution,  and  as  only  five-elevenths  of  this 
ttzth  part  were  taken  to  satisfy  this  execution  there  were  still 
six-elevenths  of  one-sixth  part  remaining  in  Bolkley^  so  that  he 
was  properly  made  a  defendant  and  could  not  be  struck  out  of 
the  declaration. 

The  defendants  ofifered  evidence  to  show  that  the  aforesaid 
deed  was  given  in  satisfaction  of  debts  separately  due  to  the 
grantees  named  therein,  in  order  to  show  the  amount  of  said 
debts  respectively,  to  ascertain  the  proportions  in  which  said 
grantees  held,  and  to  show  that  Hinsdale's  proportion  was  not 
one-sixth;  but  this  testimony,  so  offered,  was  rejected  by  the 
court.  The  rule  of  law  undoubtedly  is,  as  has  been  already 
observed,  that  when  a  conveyance  is  made  to  more  than  one 
person,  they  take  in  equal  proportions,  unless  different  propor- 
tions are  designated  upon  the  face  of  the  deed.  The  legal 
operation  of  this  deed  was,  then,  to  convey  one-sixth  of  the 
Jand  to  Hinsdale,  and  no  parol  proof  could  be  admitted  to  give 
it  a  different  operation  than  what  the  words  contained  in  the 
deed  imp<nied.  Whatever  equity  there  might  be  among  the 
grantees  as  to  their  holding  different  proportions  according  to 
their  respective  debts,  this  is  a  matter  for  them  to  settle  among 
themselves,  and  if  they  cannot  agree,  the  only  remedy  of  those 
who  claimed  to  be  injured  is  to  apply  to  chancery  that  justioe 
may  be  done.  But  a  court  of  law  has  no  such  power,  and  they 
cannot  control  the  legal  operation  of  the  deed. 

Since,  then,  in  point  of  law,  one-sixth  part  was  intended  to 
be  conveyed  to  Hinsdale,  and  also,  if  Hinsdale  did  not  assent 
to  the  deed  this  sixth  part  still  belonged  to  Gershom  Bulkley, 
and  the  question  of  assent  being  a  matter  of  fact,  the  chaige  to 
the  juiy  that  it  belonged  to  them  to  determine  whether  Hins- 
dale asserted  to  the  said  deed,  and  if  he  did  not  assent  to  the 
same,  there  remained  in  said  Gershom  Bulkley  one-sixth  part 
of  the  premises,  whereon  the  plaintiffs  had  right  to  levy  for 
their  debt,  was  correct.  For  these  reasons  I  do  not  advise  to  a 
new  trial. 

In  this  opinion  the  other  judges  severally  concurred. 

New  trial  not  to  be  granted. 

Ab  to  a  presomption  of  assent  to  a  conveyance,  this  case  is  cited  in  Cosy 
V.  Camp,  5  Coim.  300;  and  in  Orvisr.  Newell,  17  Id.  102,  as  to  parties  tak« 
tag  in  equal  ptoportioii  when  the  quantity  is  not  designated  in  the  deed. 
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PiTOHSR  V.  Livingston, 

1 4  JOBMOSt  1.] 

Daxacibs  FOft  Bbbach  of  Ck)yEKANT  OF  SEism.— For  the  fanacli  of  the 
oovenanta  of  seiam  and  for  quiet  enjoyment  in  a  deed»  the  reoo^ery  ia 
lindted  to  the  oonaideration  paid  and  interest  and  the  coeU  in  eject- 
ment. 

Damages  fob  Improvements. — No  recovery  of  damages  can  be  had  for 
the  improyements  made,  nor  for  the  increased  value  of  the  hmd. 

AonoN  for  tho  breach  of  the  covenants  of  seisin  and  quiet 
enjoyment  in  a  deed  from  the  defendant  to  the  plaintiff.  The 
covenants  were  proved  to  have  been  broken;  and  a  verdict  was 
taken  for  the  plaintiff,  subject  to  the  opinion  of  this  court, 
whether  the  plaintiff  was  entitled  to  recover  interest  on  the 
consideration  money,  and  whether  he  was  entitled  to  recover 
damages  for  the  improvements  made  by  him  and  for  the  in- 
creased value  of  the  land. 

Iboi,  for  the  plaintiff,  contended  that  an  action  of  covenant 
and  a  writ  of  warrarUia  charUs  were  different,  the  latter  having 
reference  to  the  time  of  the  warrani^;  that,  for  a  breach  of  the 
oovenant  of  quiet  enjoyment,  the  rule  of  damages  ought  to  be 
the  value  of  the  thing  when  the  contract  was  broken,  that  is, 
when  the  grantee  was  evicted;  and  that  a  court  of  law  ought 
to  render  the  same  justice  for  the  non-performance  of  a  cove- 
nant that  would  be  given  in  a  court  of  chancery  upon  a  decree 
of  specific  performance:  Taylor  v.  Debar,  1  Chan.  Ca.  274. 

Shnofif  contra,  cited  the  case  of  8taai9  v.  Ten  Eyck,  8  Oaines, 
111  [2  Am.  Dec.  254],  and  urged  that  the  covenant  of  seiflixi 
drew  after  it  that  of  quiet  enjoyment,  and  should  be  oonstrued 
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according  to  the  state  of  things  when  it  was  made:  Davenard  t. 
The  Bishop  of  Sarum,  2  Lev.  68;  Speahe  v.  Speake,  1  Vem.  217; 
Beriy  v.  Dermor,  12  Mod.  256. 

Van  NsBSy  J.  Although  it  is  not  expressly  stated  in  the  case, 
I  shall  assume  the  fact  to  be,  that  the  declaration  contains  an 
averment  that  the  plaintiff  had  been  evicted,  in  consequence 
of  a  total  failure  of  the  title  derived  to  him  under  the  deed 
from  the  defendant.  This  fact  being  assumed,  there  is  no 
difference  between  the  present  case  and  that  of  Stoats  v.  The 
Executors  of  Ten  Eyck,  3  Caines,  111,  except  that,  in  this  case, 
beneficial  improvements  have  been  made  by  the  plaintiff  upon 
the  property,  the  value  of  which  he  contends  he  is  entitled  to 
recover.  The  case  just  mentioned  is  among  the  most  import- 
ant and  interesting  of  any  that  have  ever  been  brought  before 
this  court  for  decision;  and,  accordingly,  it  appears  to  have 
received  the  most  deliberate  consideration.  I  not  only  submit 
to  the  authority  of  that  case,  but  I  take  this  occasion  to  ex- 
press my  perfect  acquiescence  in  the  reasons  upon  which  the 
determination  of  it  appears  to  have  proceeded.  The  covenants 
upon  which  the  breaches  were  assigned  in  that  case  were  the 
same  as  in  the  present,  viz.,  the  covenant  of  seisin,  and  for 
quiet  enjoyment.  The  court  decided  that  the  damages  which 
the  plaintiff  was  entitled  to  recover  were  to  be  limited  to  the 
consideration  expressed  in  the  deed^  with  the  interest  thereon,  and 
the  costs  of  suit  attending  the  eviction.  But  in  addition  to  the 
sum  which  the  plaintiff,  according  to  this  rule,  would  recover, 
he  contends  that  the  defendant  is  bound  to  indemnify  him  for 
the  loss  of  his  improvements.  These  are  estimated  at  nine 
hundred  and  twenty-five  dollars;  and  the  only  point  left  open 
to  discussion  is,  whether  he  has  a  legal  right  to  demand  this  sum. 

In  Stoats  y.  The  Execuiors  of  Ten  Eyck^  the  court  determined 
that  the  plaintiff  was  not  entitled  to  recover  any  damages  on 
account  of  any  increased  value  of  the  land.  Here  a  distinction 
is  attempted  to  be  made  between  an  appreciation  of  the  land 
itself,  and  that  appreciation  of  it  which  is  produced  by  the 
erection  of  buildings,  or  the  labor  bestowed  upon  it  in  clearing 
and  cultivating;  a  very  nice  and,  as  I  apprehend,  a  speculative 
distinction,  to  which  it  would  be  difficult,  if  not,  in  most  cases, 
impossible,  to  give  any  practical  effect,  without  danger  of  the 
most  flagrant  injustice.  The  reasoning  of  the  judges,  whose 
opinions  are  reported  in  the  case  alluded  to,  goes  veiy  far,  if 
not  conclusively,  to  prove  that  such  a  distinction  is  utterly 


Feb.  1809.]  Pttoheb  v.  LiyzNasTON.  231 

without  foundatioii.  The  admiBsion  that  it  might  poasibly 
exist,  has  probably  giyen  rise  to  this  action,  which  otherwise, 
I  believe,  would  not,  after  that  decision,  have  been  brought. 
One,  and  perhaps,  the  principal  reason  why  the  increased  Talue 
of  the  land  itself  cannot  be  recovered,  is  because  the  covenant 
cannot  be  construed  to  extend  to  anything  beyond  the  subject- 
matter  of  it,  that  is,  the  land,  and  not  to  the  increased  value  of 
it,  subsequently  arising  from  causes  not  existing  when  the 
oovenant  was  entered  into.  For  the  same  reason  the  cove- 
nantor ought  not  to  recover  for  the  improvements;  for  these 
are  no  more  the  subject-matter  of  the  contract  between  the 
parties  than  the  increased  value  of  the  land.  The  doctrine 
contended  for  by  the  plaintiff's  counsel  is,  that  the  damages 
sustained  by  the  covenantee  at  the  time  of  the  eviction,  ought 
to  be  the  measure  of  compensation.  Most  clearly,  then,  the 
increased  value  of  the  land  is  as  much  within  the  reason  of 
this  rule  as  the  improvements;  and  upon  the  same  principle 
that  if  the  covenantee  is  entitled  to  the  one  he  is  to  the  other. 

But  if  the  value  at  the  time  of  eviction  is  to  be  the  measure 
of  damages,  upon  what  principle  is  the  consideration  and  in- 
terest, as  such,  recoverable  in  addition  to  the  improvements? 
These  must  be  laid  out  of  view;  and  the  then  value  be  ascer- 
tained without  reference  to  them.  Besides,  if  in  determining 
the  rule  of  damages,  the  increase  of  value  is  to  be  taken  into 
view,  by  parity  of  reasoning  it  would  be  proper  and  what 
would  be  required  by  a  just  reciprocity,  to  take  into  considera- 
tion any  contingent  diminution  of  value:  Ersk.  Inst.  206.  But 
this  has  never  been  heard  of  nor  pretended.  No  such  princi- 
ple is  to  be  found  in  the  common  law,  notwithstanding  these 
covenants  have  been  in  use  upwards  of  two  hundred  years.  I 
think  this  circumstance  affords  an  argument  against  the  meas- 
ure of  damages  insisted  upon  by  the  plaintiff,  and  which  of 
itself  is  nearly  decisive,  that  the  rule  is  without  legal  f  ounda« 
tion. 

In  iUustration  of  my  opinion  on  this  part  of  the  argument  I 
will  state  a  case.  A.  gives  a  conveyance  containing  covenants 
of  seisin  and  for  quiet  enjoyment  of  a  house  and  lot.  The  house 
constitutes  two-thirds  of  the  whole  value.  The  house  is  after- 
wards burnt.  Then  the  grantee  is  evicted  for  a  failure  of  the 
grantor's  title.  He  then  resorts  to  both  his  covenants  which, 
of  course,  are  broken  for  indemnity.  What  would  be  the 
measure  of  damages — ^the  value  of  the  lot  at  the  time  of  eviction 
being  one-third  of  what  the  whole  cost  him,  or  the  value  aa 
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asoeriained  and  agreed  upon  by  the  deed  itself?  No  doubt,  the 
latter.  Whenever  the  grantee's  title  has  proved  to  be  entirely 
defective  and  there  is  an  eviction  consequent  thereon,  the 
grantee  has  a  right  to  rescind  the  contract,  and  then,  as  in  other 
cases  depending  on  the  same  principle,  he  recoTeis  back  upon 
his  covenants  what  he  has  paid,  with  the  interest:  Fiddm  ▼• 
Starkin,  1  H.  Bl.  17;  Flureau  v.  ThamhiU,  2  W.  Bl.  1078. 

In  the  case  just  put  I  have  supposed  that  both  the  covenante 
ot  seisin  and  for  quiet  enjoyment  were  broken,  and  that  breachee 
for  both  were  duly  assigned;  and  I  have  shown  that  if  the  value 
of  the  property  at  the  time  of  eviction  is  to  be  the  measure  of 
damages,  it  necessarily  follows  that  such  diminished  value  is  all 
which  ought  to  be  recoyered.  It  is  conceded  that  upon  the 
covenant  of  seisin  only,  the  recovery  is  to  be  confined  to  the 
consideration  and  interest.  On  the  covenant  for  quiet  enjoy* 
ment  therefore  the  plaintiff  must  rely  to  recoYcr  compensation 
f or  his  improyements.  Let  us  then  examine  whether  consistently 
with  certain  fixed  legal  principles,  the  covenantee  can  recover  a 
greater  sum  of  damages  in  any  case  under  the  covenant  for 
quiet  enjoyment  than  under  the  covenant  of  seisin. 

An  eviction  must  be  shown  before  a  suit  can  be  maintained 
on  the  former  covenant.  Not  so  however  as  to  the  latter,  for 
that  is  broken  if  the  grantor  has  no  title  the  moment  the  deed 
is  delivered  and  the  grantee  has  an  immediate  right  of  action. 
Whenever  the  eviction  is  occasioned  by  a  total  want  of  title  in 
ihe  grantor,  then  both  the  covenants  of  seisin  and  for  quiet  en- 
joyment are  equally  broken  and  the  grantee  has  his  remedy  on 
both.  If  he  proceeds  upon  the  first  he  shall  recover  the  con- 
sideration expressed  in  the  deed  and  the  interest.  But  if  he 
proceeds  upon  the  last,  it  is  said  he  shall  recover  according  to 
ihe  value  at  the  time  of  eviction;  and  as  I  have  before  remarked^ 
he  must  be  content  to  recover  according  to  the  then  value,  even 
tiiough  it  amounts  to  one-half  only  of  the  consideration  ex- 
pressed in  the  deed. 

The  case  would  then  stand  thus:  When  the  deed  contains 
both  these  covenants,  if  the  property  at  the  time  of  eviction  be 
worth  one-half  of  the  consideration  and  interest,  the  grantee 
may,  notwithstanding,  upon  the  covenant  of  seisin,  recover  the 
whole  consideration  and  interest.  But  if  the  property  happen 
to  be  worth  double  the  consideration  money  and  interest,  by 
reason  of  the  improvements  made  thereon,  he  may  waive  the 
covenant  of  seisin  and  resort  to  the  covenant  for  quiet  enjoy- 
ment, and  thus  recover  the  whole  amount.    Can  this  be  poasi- 
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blef  It  appears  to  me  that  to  gire  such  an  effeot  to  these 
covenants  is  not  reconcilable  with  any  principle  of  law  or 
jnstioe.  , 

Mj  understanding  of  the  nature  of  these  coyenants,  when 
both  are  contained  in  the  same  deed,  is  this:  That  the  oovenant 
of  seisin,  which  relates  to  the  title,  is  the  principal  and  superior 
eoyenant,  to  which  the  covenant  for  quiet  enjoyment,  which 
goes  to  the  possession,  is  inferior  and  subordinate.  And  I  am 
not  aware  that  a  case  can  possibly  occur,  where  the  grantor 
can  recover  a  greater  amount  in  damages  for  the  breach  of  the 
laUer  than  of  the  former;  though  there  are  many  cases  where 
he  may  recover  less.  The  suit  here  is  brought  upon  both  cov- 
enants; and  both,  in  consequence  of  the  total  failure  of  the 
defendant's  title  and  the  eviction,  have  been  broken.  The 
plaintiff,  accordingly,  has  a  right  to  recover  on  both;  but  as  the 
amount  of  the  recovery  would,  according  to  my  ideas,  be  the 
same  on  each,  he  must  elect  on  which  of  them  he  means  to  rely, 
and  take  nominal  damages  on  the  other.  The  plaintiff  is  en- 
titied  to  but  one  satisfaction,  and  he  has  his  remedy  on  either 
of  the  covenants,  at  his  election,  to  obtain  it.  It  will  hardly  be 
said  that  he  can  have  judgment  for  the  same  sum  on  both  the 
oovenants. 

The  covenant  against  incumbrances  stands  upon  a  different 
footing,  and  is  governed  by  different  principles.  That  is  strictly 
a  covenant  of  indemnity;  and  the  grantee  may  recover  to  the 
foil  extent  of  any  incumbrances  upon  the  land,  which  he  shall 
have  been  compelled  to  discharge.  But  even  there  it  will  be 
found  that  the  same  rule  prevails  in  fixing  the  amount  of  dam- 
ages as  in  actions  upon  the  covenants  of  seisin  and  for  quiet 
enjoyment;  that  is,  the  party  recovers  what  he  has  paid,  with 
the  interest,  and  no  more.  But  I  consider  the  question  arising 
in  this  cause  as  settled  by  authority;  and  that,  according  to  es- 
tablished rules  of  law,  the  plaintiff  is  not  entitled  to  anything 
more  than  the  value  of  the  land,  as  settled  by  the  consideration 
in  the  deed. 

In  suits  upon  the  ancient  covenant  of  warranty,  beyond  all 
dispute,  the  recovery  was  restricted  to  the  value  of  the  land 
at  the  time  of  making  the  covenant.  Cases  have  occurred,  in 
which  the  value  of  the  land  has  been  enhanced  by  subsequent 
beneficial  improvements;  but  the  rule  as  to  the  extent  of  satis- 
faetion,  has  continued  inflexibly  the  same,  without  regard  to  the 
increased  value,  by  whatever  cause  it  may  have  been  produced. 
A  penoaal  action  will  not  lie,  on  the  covenant  of  wunanty. 
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upon  the  eyiction  of  the  freeholder:  Bac.  Abr.,  tit.  Coy.  C; 
and  for  which  reason,  upon  the  introduction  of  alienations  by 
bargain  and  sale,  new  coyenants  were  devised,  but  solely  for  the 
purpose  of  securing  to  the  bargainee  the  personal  responsibility 
of  the  bargainor,  in  case  of  a  failure  of  his  title.  I  think  I  am 
warranted  in  saying  that  it  never  was  designed,  by  the  inser- 
tion of  these  covenants,  to  establish  any  other  rule  of  damages 
than  what  previously  existed;  because  there  is  nothing  in  the 
terms  of  the  covenants  from  which  an  intention  to  extend  the 
liability  of  the  covenantor  can  be  inferred;  but  the  contraiy  is 
to  be  presumed,  as  not  a  single  case  is  to  be  found  where  sueh 
a  construction  of  these  covenants,  which  were  in  a  great  meas- 
ure substituted  for  the  covenant  of  warranty,  has  ever  obtained. 
The  covenant  for  quiet  enjoyment,  as  I  have  before  remarked, 
is  that  upon  which  compensation  for  the  improvements  is  to  be 
recovered,  if  at  all.  This  covenant  has  a  more  strict  analogy 
to  the  ancient  covenant  of  warranty  than  any  of  the  other 
modem  covenants.  If,  then,  on  the  covenant  of  warranty,  the 
satisfaction  recovered  in  land  was  to  be  equivalent  to  the  value 
of  the  lands  granted,  as  it  existed  at  the  time  when  the  cov- 
enant was  made,  I  do  conceive  that  we  are  bound  to  adopt  a 
correspondent  rule,  when  satisfaction  is  sought  to  be  recovered 
in  money,  in  a  personal  action,  on  the  covenant  for  quiet  en- 
joyment. 

Such  a  rule  moreover,  I  consider  to  be  conformable  to  the 
intention  of  the  parties.  I  question  if  one  grantor  out  of  ten 
thousand,  enters  into  these  covenants,  with  the  remotest  belief 
that  he  is  exposing  himself  and  his  posterity,  to  the  ruinous  con- 
sequences which  would  result  from  the  doctrine  contended  for  by 
the  counsel  for  the  plaintiff.  By  giving  this  doctrine  our  sanc- 
tion, we  should,  in  my  apprehension,  create  a  most  unexpected 
and  oppressive  responsibility  never  contemplated  by  the  par- 
ties, and  inflict  an  equally  unmerited  punishment  upon  grantors 
acting  with  good  faith,  and  having  a  perfect  confidence  in  the 
validity  of  their  tiUe  to  the  land,  which  they  have  transferred 
for  what  it  is  reasonably  worth. 

If  any  imposition  is  practised  by  the  grantor,  by  the  fraudu- 
lent suppression  of  truth,  or  suggestion  of  falsehood  in  relation 
to  his  title,  the  grantee  may  have  an  action  on  the  case,  in  the 
nature  of  a  writ  of  deceit,  and  in  such  action  he  would  reoovex 
to  the  full  extent  of  his  loss:  Har.  and  But.  Notes  to  Co.,  litt 
884,  a.  tit.  Warranty;  1  Fonb.  Eq.  866;  1  Com.  Dig.  286,  A.  8. 

I  am  aware  that  it  is  di£Boa)t  to  lay  down  any  general  rule  on 
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this  subject,  wholly  free  from  objection.  This  is  a  di£Scultj 
which  has  been  felt  by  the  profoundest  jurists  in  all  ages.  1 
think,  however,  that  the  rule  of  the  common  law  which  obliges 
the  grantor,  when  he  believes  he  has  a  valid  title,  and  acts  with- 
out fraud,  to  refund  what  he  has  received,  with  the  interest,  is 
as  equitable  as  any  that  has  ever  been  established,  and  that  this 
is  all  which,  upon  principles  of  the  most  rigorous  justice,  ought 
to  be  exacted  from  him.  My  opinion,  therefore,  is  that  in  this 
case,  the  plaintiff  is  entiUed  to  recover  the  consideration  money 
expressed  in  the  deed,  with  the  interest  and  the  costs  of  suit 
following  the  eviction^  and  no  more. 

Spekceb,  J.  It  is  submitted  to  the  court,  by  the  case  made 
and  argued  in  this  cause,  what  is  the  correct  rule  of  damages 
upon  covenants  of  seisin  and  for  quiet  enjoyment,  contained  in  * 
a  deed  conveying  lands  in  a  case  where  the  grantee  has  made 
improvements,  and  where  the  value  of  the  land  has  appreciated. 
It  is  also  made  a  question  whether  the  plaintiff  is  entitled  to 
recover  interest  on  the  consideration  money  paid  for  the  lands. 

It  is  to  be  regretted  that  the  case  is  so  loose  in  several  re- 
spects. It  is  fair,  however,  to  infer  from  the  case  as  it  stands, 
and  as  it  was  argued,  that  in  point  of  fact  both  covenants  were 
broken;  that  the  plaintiff  was  evicted  for  defect  of  titie  in  the 
defendant,  and  that  the  plaintiff  had  made  improvements,  in 
the  usual  course  of  agriculture,  on  the  lands  conveyed  by  the 
defendant  to  him,  of  a  substantial  kind,  to  the  value  of  nine 
hundred  and  twenty-five  dollars. 

The  case  of  SlacUa  v.  The  ExecvJtonof  Ten  Eyck,  8  Caines,  111 
[2  Am.  Dec.  254],  decides  two  of  the  questions  which  arise  out 
of  this  case.  In  that  case,  though  the  value  of  the  land  had 
increased  by  extrinsic  causes,  the  plaintiff  was  allowed  to  re- 
cover only  the  consideration  paid,  with  the  interest,  costs,  and 
counsel  fees.  The  interest  was  allowed  because  the  purchaser 
was  subject  to  an  action  for  the  mesne  profits;  and  in  the  pres- 
ent case  it  is  to  be  intended  that  the  plaintiff  is  liable  to  pay 
them  to  the  person  who  has  the  title,  and  consequentiy  it  is  to 
be  allowed.  It  will  be  seen  that  these  two  questions  have 
received  a  similar  determination  in  the  supreme  judicial  court 
of  Massachusetts:  MarsUm  v.  Eohha,  2  Mass.  433  [8  Am.  Deo. 
61].  In  the  case,  before  cited,  of  Staata  v.  The  ExecuioTB  of  Tsn 
Hyck,  the  court  expressly  reserved  its  opinion  upon  a  case  like 
the  present,  where  beneficial  improvements  have  been  made  on 
the  premises  after  the  purchase.    It  was  then  considered  that 
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there  mighfc  be  a  difference  between  the  case  of  the  rise  in  yalne 
by  the  natural  appreciation  of  lands,  depending  in  a  great 
measure  on  ideal  worth,  and  the  case  of  improTements  of  a 
beneficial  kind. 

This  question  I  do  not  think  has  been  settled  in  the  English 
courts.  It  has  never  been  decided  in  our  own,  and  conse- 
quently it  appears  to  me  that  we  are  at  full  liberty  to  fix  a  rule 
which  shall  bear  analogy  to  other  cases,  and  attain  complete 
justice  between  the  parties.  I  cannot  pretend  to  say  that  the 
rule  which  I  shall  lay  down  will  be  free  from  objection,  when 
applied  to  all  cases;  and  I  am  not  sensible  that  any  general 
rule,  in  almost  any  given  case,  will  invariably  be  free  from  ex- 
ception. It  is  the  very  nature  of  general  rules  sometimes  to 
operate  harshly;  but  the  necessity  of  a  fixed  standard  of  justice 
is  of  more  importance  to  the  interests  of  men  than  one  that  is 
capricious  and  fluctuating. 

It  has,  I  think,  been  erroneously  said  that  the  defect  of  title 
is  a  case  of  mutual  error;  on  the  contrary,  from  my  observa- 
tion and  knowledge  of  the  sale  of  lands,  I  think  the  defect  of 
title  is  a  matter  generally  and  almost  universally  in  the  peculiar 
knowledge  of  the  vendor.  It  is  a  rare  case  for  a  purchaser  to 
investigate  the  seller's  title;  and  in  most  cases  it  is  impossible. 
The  buyer  relies  on  the  allegations  of  the  vendor,  on  his  appar- 
ent responsibility  to  reimburse  in  case  of  eviction,  upon  his 
possession  of  the  property,  and  emphatically  on  his  covenants 
of  title  and  for  quiet  enjoyment.  These  covenants,  whenever 
they  occur  in  a  deed,  seem  to  me  to  indicate,  beyond  all  ques- 
tion, that  the  purchaser  did  not  mean  to  rely  on  ihe  title  of  the 
vendor  alone,  but  that  he  meant  to  have  his  personal  liabHitj 
as  his  guaranty.  The  language  of  the  vendor  corresponds  vnth 
that  of  the  purchaser,  and  holds  out  the  idea  that  he  had  sold 
the  land  at  his  own  peril,  and  that  he  would  warrant  it  to  be 
his.  Extravagant  cases  have  been  put  hypothetically  to  show 
the  enormous  injustice  of  the  rule,  that  the  vendor  must  be 
answerable  for  improvements.  It  has  been  asked  if  a  piece  of 
land  thus  sold,  with  covenants,  should  become  the  site  of  a 
flourishing  city,  what  fortune  could,  under  a  rule  allowing  for 
improvements,  withstand  ruin?  It  maybe  retorted  to  such  a 
question,  what  is  to  become  of  the  industrious  citizen  or  me- 
chanic, who  has  spent  his  hard  earnings  in  erecting  his  little 
house  or  workshop,  relying  on  the  covenant  in  his  deed,  if  he  can 
only  get  back  his  purchase-money  and  interest?  It  is  not  fair, 
however,  to  test  a  rule  by  extreme  cases.    To  settle  a  general 
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rule  wisely  and  equitably,  we  should  have  an  eye  to  oases  wbicb 
generally  occur,  and  Dot  be  startled,  on  the  one  hand  or  the 
other,  by  those  occurrences  which  are  rare  and  few.  In  gen- 
eral the  defect  of  title  happens  in  sales  between  man  and  man, 
where  the  improTcments  are  of  the  ordivary  and  beneficial 
kind.  If  the  improYcments  are  merely  to  gratify  the  eye  of 
the  individual,  and  to  pamper  his  vanity  and  pride,  a  jury 
would  be  warranted  to  take  those  things  into  consideration  in 
their  assessment  of  damages. 

I  lay  it  down  as  a  rule,  which  cannot  require  much  illustra- 
tion to  enforce  it,  on  the  score  of  analogy  and  justice,  that  in 
actions  for  a  breach  of  coyenant  the  damages  are  to  be  esti- 
mated according  to  the  yalue  of  the  thing  when  the  covenant 
was  broken.  Thus,  in  a  covenant  for  the  delivery  of  specific 
property  at  a  given  day,  in  case  of  a  failure,  the  rule  invariably 
is  to  allow  in  damages  the  value  of  the  thing  on  the  day  it  ought 
to  have  been  delivered,  and  when  the  covenant  was  broken. 
80,  also,  on  contracts  for  the  delivery  of  stock,  the  value  at  the 
time  it  ought  to  have  been  delivered,  and  even  at  the  time  of 
trial,  has  been  the  criterion  of  damages:  2  Buir.  1010;  1  Str. 
406;  2  East,  211.  In  the  present  case,  the  defendant  cov- 
enanted that  the  plaintiff  should  quietly  enjoy  the  land  sold. 
This  covenant  was  violated  when  the  plaintiff  was  evicted;  and 
he  has  lost,  by  the  breach  of  the  covenant,  not  only  the  quiet 
enjoyment  of  the  land,  but  the  usufruct  of  those  erections  and 
improvements  without  which,  it  is  fair  to  say,  that  the  laud 
itself  could  not  have  been  enjoyed,  agreeably  to  the  intention 
cf  the  parties.  It  necessarily  follows  that  had  the  defendant 
kept  his  covenant,  and  allowed  the  plaintiff  to  enjoy  the  prem- 
ises sold,  he  would  not  have  been  deprived  of  those  improve- 
ments made  on  the  thing  itself,  the  making  of  which  was  an 
inducement  to  the  purchase.  How  it  can  be  called  a  severe 
doctrine  to  compel  the  vendor  to  respond  in  damages  for  ordi- 
nary and  necessary  improvements,  I  confess  myself  incapable 
of  perceiving,  when  he  has  undertaken,  for  a  price  paid,  to 
assure  to  the  vendee  the  validity  of  his  title.  Very  often,  and 
perhaps  generally,  there  is  a  want  of  due  caution  on  the  part 
of  a  vendor,  who  sells  without  title;  aud  not  unfrequently  there 
ia  a  mixture  of  fraud,  which  sets  detection  at  defiance.  The 
rule  I  hare  advanced,  whilst  it  will  restore  to  the  innocent 
▼endee  no  more  than  he  has  actually  lost,  will  induce  greater 
caution  in  seUers,  who,  if  responsible  only  for  the  principal  and 
interest,  wiU  find  the  selling  of  land  without  title  an  easy  and 
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excellent  method  of  raising  money,  instead  of  resorting  to  bor- 
rowing. 

It  follows,  from  the  Tiew  I  have  taken  of  this  question,  that 
the  plaintiff,  under  *the  covenant  for  quiet  enjoyment,  may 
recover  the  improvements;  and  that  under  the  covenant  of  seisin 
he  could  not,  unless  the  grantee  was  seised  by  virtue  of  the 
deed,  and  has  been  evicted  under  a  title  paramount.  I  have 
not  entered  into  any  examination  of  the  ancient  method  of  pro* 
ceeding  under  the  warrantia  charted^  and  the  rule  which 
obtained  in  such  case,. under  the  writ  of  cape  ad  veUentiam; 
because  the  covenants  of  warranty  were  then  considered  as  real 
covenants,  binding  only  on  the  grantor  and  his  heirs.  It  has, 
however,  been  urged  that  the  introduction  of  the  covenants  of 
seisin  and  for  quiet  enjoyment  were  substitutes  for  the  covenant 
of  warranty,  and  that  the  same  rule  ought  to  follow  the  substi- 
tuted covenants.  It  appears  to  me  much  more  proper  to  con- 
sider the  introduction  of  personal  covenants  in  the  alienation 
of  real  property,  as  immediately  assimilating  themselves  to 
other  personal  covenants  and  contracts,  and  as  subject  to  the 
same  rules  of  construction,  and  the  same  rule  of  damages, 
whenever  they  are  broken.  If  so,  the  covenant  for  quiet  enjoy- 
ment was  not  broken  until  the  eviction,  and  the  rule  of  damages 
would  be  the  property  lost  at  the  time,  which  woidd  include  the 
price  paid  for  the  land,  and  the  value  of  those  erections,  and 
improvements  which  had  been  added  at  the  plaintiff's  expense. 
It  is  supposed  that  though  the  covenants  of  seisin  and  for  quiet 
enjoyment  are  distinct,  and  regard  different  objects,  yet  that 
where  the  first  fails,  the  latter  is  merged  in  it.  This  principle* 
strikes  me  as  illogical,  and  unfounded  in  authority. 

There  are  authorities,  Freem.  450,  pi.  612;  6  Yin.  426,  pi.  20; 
Id.  476,  pi.  4,  which  show,  that  where,  in  a  deed,  a  man 
covenants  that  he  hath  a  good  right  to  convey,  etc.,  and  that 
the  party  shall  quietly  enjoy,  one  covenant  goes  to  the  title, 
and  the  other  to  the  possession.  And  why  a  person  who  has 
broken  two  distinct  agreements,  should  protect  himself  from  a 
responsibility  on  both,  and  be  liable  only  on  the  least  extensive 
one,  surpasses  my  powers  of  comprehension.  A  case  has  been 
mentioned  as  decided  in  the  supreme  court  of  Pennsylvania,  4 
Dal.  436,  as  bearing  on  the  present;  it  will  be  found  to  have  been 
on  the  mere  covenant  of  seisin  and  power,  etc.,  to  convey  in  fee. 
The  rule  I  have  adopted  meets  that  case,  and  is  reconcilable 
with  it;  for  there  the  covenant  was  broken  as  soon  as  it  was 
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made,  and  the  damages  then  Bnstained  were  the  consideration 
money  and  interest. 

Kknt,  C.  J.  The  declaration  in  this  case  is  upon  two  distinct 
covenants  in  the  deed,  to  wit,  the  covenant  of  seisin,  and  the 
covenant  for  quiet  enjoyment,  and  the  verdict  was  taken  for  the 
plaintiff,  subject  to  the  opinion  of  the  court,  as  to  the  rule  of 
damages.  We  must  take  it  for  granted  upon  this  case,  and  so 
it  seems  to  have  been  understood  and  admitted  upon  the  argu- 
ment, that  both  covenants  were  broken  and  the  question  then, 
is,  what  is  the  measure  of  damages,  when  the  two  covenants 
are  the  subject  of  one  action,  and  a  breach  of  each  has  been 
duly  assigned  and  proved  ? 

The  case  of  StcuUa  v.  the  Execviors  of  Ten  Eych  goes  very  far 
towards  a  decision  of  this  question.     That  was  a  suit  upon  the 
same  covenants,  and  a  breach  of  both  was  admitted.    The 
point  submitted  was  the  rule  of  damages  **  under  the  coven- 
ants mentioned  in  the  deed."    The  court  adjudged  that  the 
rule  of  damages  was  the  consideration  money  and  interest;  and 
I  observed,  in  giving  my  opinion  in  that  case,  that  the  coven- 
ant for  quiet  enjoyment  could  have  no  greater  operation,  as  to 
damages,  than  the  covenant  of  seisin.     Mr.  Justice  Livingston, 
who  fJso  gave  his  opinion,  was  silent  upon  that  point;  but  it 
was  a  necessary  consequence  of  the  judgment  of  the  court 
that  the  increased  value  of  the  land  could  not  be  recovered 
under  either  of  those  covenants.     The  doctrine  that  the  meas- 
ure  of  damages,  under  the  covenant  for  quiet  enjoyment,  is  to 
be  computed  from  the  time  of  eviction,  and  to  include  the  then 
Talue.  even  when  the  title  has  totally  failed  and  the  covenant  of 
seisin  broken,  cannot  possibly  be  reconciled  with  that  decision. 
I  do  not  wish,  however,  to  rest  my  opinion  in  this  case  solely 
upon  that  authority.     As  the  question  is  of  great  importance, 
I  am  content  to  re-examine  it  at  large. 

What  would  be  the  rule  of  damages  under  a  covenant  for 
quiet  enjoyment,  if  a  breach  of  that  covenant  was  shown  which 
did  not  amount  to  a  breach  of  the  covenant  of  seisin,  or  if  that 
covenant  stood  alone  in  a  deed,  unaccompanied  with  the  cov- 
enant of  seisin,  is  not  a  point  at  present  before  us.  If,  how- 
ever, it  stood  alone  in  a  deed,  I  should  think,  as  at  present  ad- 
vised, that,  upon  a  total  failure  of  title,  the  damages  would  be 
the  same  as  in  the  covenant  of  seisin,  and  no  more;  for  the  an- 
alogy is  very  close  between  that  covenant  and  the  ancient  war* 
ranty.  But  when  the  covenant  for  quiet  enjoyment  follows  a 
covenant  of  seisin  in  the  same  deed,  the  intent  of  the  instru- 
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ment,  taken  together,  appears  manifestly  to  be  that  the  one 
covenant  is  merely  auxiliary  to  the  other,  as  t)ie  one  covenant 
relates  to  the  title,  and  the  other  refers  to  the  future  enjoy- 
ment of  that  title.    The  covenant  for  quiet  enjoyment  respects 
the  possession  merely,  and  it  would  seem  to  be  unreasonable 
and  very  inconsistent  for  the  plaintiff  to  recover  under  one 
covenant  the  whole  value  of  the  estate,  as  it  was  intended  to  be 
conveyed,  and,  under  another  covenant  in  the  same  deed,  distinct 
and  increased  damages,  because  he  was  not  permitted  to  enjoy 
that  estate.     These  covenants  must  be  taken  in  connection  to 
ascertain  their  import.     The  covenant  for  further  assurance  is 
one  of  these  secondary  covenants,  and  if  the  grantor  had  no 
title,  and  the  value  of  the  land  was  recovered  back  by  the 
grantee,  he  coidd  nob  be  called  upon  in  damages  for  further 
assurance.     This  would  be  very  idle  when  it  had  been  ascer- 
tained by  the  recovery  under  the  principal  covenant  that  he 
had  nothing  to  assure.     If  the  grantee  recovers  what  is  to 
be  deemed,  upon  established  principles,  the  value  of  the  land 
under  the  covenant  of  title,  it  amounts,  in  effect,  to  a  satisfac- 
tion and  extinguishment  of  the  covenants  relative  to  the  pos- 
session, and  the  grantee  cannot  receive  anything  more  than 
nominal  damages  under  those  covenants.     There  is  no  prece- 
dent to  authorize  any  greater  recovery  under  the  covenant  for 
quiet  enjoyment  than  under  the  covenant  of  seisin;  and  the 
universal  silence  in  the  books  on  a  point  which  so  frequently 
gives  occasion  for  litigation,  is  a  strong  argument  to  prove  that 
no  such  rule  exists  as  that  contended  for  by  the  plaintiff.    I 
believe  it  has  never  been  the  received  opinion  with  us,  that  in  a 
deed  containing  the  usual  covenants,  viz.,  the  covenant  of  title 
or  seisin,  and  the  covenant  relative  to  the  possession,  the  latter 
coveoants,  in  a  case  of  no  title,  and  consequently  of  a  breach  of 
the  covenant  of  title,  would  become  paramount  covenants,  and 
afford  a  larger  claim  for  damages.     The  latter  construction 
would  not  only  introduce  a  rule  hitherto  undiscovered  in  the 
common  law  of  England,  but  a  rule  of  great  moment  in  its 
immediate  consequences  to  the  community;  and  I  must  be 
thoroughly  persuaded  of  the  soundness  of  the  construction, 
either  upon  authority  or  principle,  before  I  can  consent  to 
adopt  it.    When,  therefore,  there  is  no  authority  for  such  a 
construction  to  be  met  with  in  the  decisions  at  Westminster 
Hall,  and  it  appears  to  be  repugnant  to  the  natural  and  reason- 
able interpretation  of  the  covenants,  as  found  in  connection  in 
the  same  deed,  I  must  adhere  to  the  opinion  which  I  gave  in  the 
^iase  of  Stoats  v.  The  ExecvUora  of  Ten  Eyck,  and  which  must, 
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from  a  view  of  that  case,  haTe  been  also  the  ananimoas  opinum 
of  the  court. 

The  case  before  us^  then  reeolres  itself  into  this  question: 
What  is  the  extent  of  the  role  of  damages  on  a  breach  of  the 
€OTenant  of  seisin  ? 

Three  points  are  submitted  by  the  case: 

1.  Whether  the  plaintiff  can  recover  interest  on  the  oonsid- 
'Cration  paid; 

2.  Whether  he  can  recover  for  the  increased  value  of  the 
land;  and 

3.  Whether  he  can  recover  for  his  beneficial  improvements. 
The  two  first  points  were  settled  in  the  case  of  Stoats  v.  Tm 

Eyck,  and  need  not  again  be  examined.  Nothing  has  been 
shown  which  affects  the  accuracy  of  that  decision  on  those 
poinls,  and  it  deserves  notice  as  being  of  great  weight  in  sup- 
port of  that  decision^  that  in  the  states  of  Massachusetts  and 
Pennsylvania  the  same  rule  of  damages  is  established  in  an 
Bction  for  the  breach  of  the  covenant  of  seisin.  The  third  point 
was  reserved  in  the  consideration  of  the  former  case,  and  no 
opinion  expressed  upon  it.  It  therefore  remains  open  for  die- 
OQssion. 

I  must  own  that  I  never  perceived  any  ground  for  a  distinc- 
tion as  to  the  damages  between  the  rise  in  the  value  of  the  land 
and  the  improvements.  There  is  no  reason  for  such  a  distinc- 
tion deducible  from  the  nature  of  the  covenant  of  seisin.  Im- 
provements made  upon  the  land  were  never  the  subject-matter 
of  the  contract  of  sale,  any  more  than  its  gradual  increase  or 
diminution  in  value.  The  subject  of  the  contract  was  the  land 
as  it  existed,  and  was  worth,  when  the  contract  was  made.  The 
purchaser  may  have  made  the  purchase  under  the  expectation 
of  a  great  rise  in  the  value  of  the  land,  or  of  great  improvements 
to  be  made  by  the  application  of  his  wealth  or  his  labor.  But 
such  expectations  must  have  been  confined  to  one  party  only, 
and  not  have  entered  as  an  ingredient  into  the  bargain.  It  was 
the  land  and  its  price,  at  the  time  of  the  sale,  which  the  parties 
had  in  view,  and  to  that  subject  the  operation  of  the  contract 
ought  to  be  confined.  The  axgument  in  favor  of  the  value  of 
the  land,  and  the  improvements  as  they  exist  at  the  tkne  of 
eviction,  has  generally  excepted  cases  of  extraordinary  increase, 
and  of  very  expensive  improvements.  It  seems  to  have  been 
admitted  that  without  such  a  limitation  to  the  doctrine  it  could 
not  be  endured.  But  this  destroys  everything  like  a  fixed  rule 
on  the  subject^  and  places  the  question  of  damages  in  a  most 
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inconTenient  and  dangerous  uncertainty.  We  have  a  stri] 
illustration  of  this  in  the  French  law.  The  rule  in  France^ 
upon  bona  fide  sales,  according  to  Pothier,  Trait6  du  oontrat  de 
rente,  No.  182  to  No.  141,  is  to  make  the  seller,  on  eriction  of 
the  buyer,  refund  not  only  the  original  price,  but  the  increased 
value  of  the  land,  and  the  expense  of  the  meliorations  made. 
He  admits,  however,  that  the  intention  of  the  parties  is  to  be 
the  rule  in  the  assessment  of  damages,  and  that  in  the  case  of 
an  immense  augmentation  in  the  price  of  the  land,  or  in  the 
value  of  the  improvements,  the  seller  is  to  answer  only  for  the 
moderate  damages  which  the  parties  could  be  supposed  to  have 
anticipated  when  the  contract  was  made.  It  is  plainly  to  be  per- 
ceived that  there  is  no  certainty  in  such  a  loose  application  of  the 
rule,  and  that  it  leaves  the  damages  to  an  arbitrary  and  unde- 
fined discretion,  and  so  it  appears  to  have  been  understood; 
for  in  the  ''  Institution  du  droit  Frangois,''  by  M.  Argon,  liv.  3^ 
c.  23,  it  is  laid  down  that  '*  the  question  of  damages  beyond  the 
price  paid  is  with  them  very  arbitrary."  This  is  not  consonant 
to  the  genius  of  our  law,  nor  does  it  recommend  itself  well  for 
our  adoption.  On  a  subject  of  such  general  concern,  and  of 
such  momentous  interest  as  the  usual  covenants  in  a  convey- 
ance of  land,  the  standard  for  the  computation  of  damages, 
upon  a  failure  of  title  (whatever  that  standard  may  be),  ought, 
at  least,  to  be  certain  and  notorious.  The  seller  and  the  pur- 
chaser are  equally  interested  in  having  the  rule  fixed. 

I  agree  that  the  contract  is  to  be  construed  according  to  the 
intention  of  the  parties;  but  I  consider  that  the  intention  of 
the  covenant  of  seisin,  as  uniformly  expounded  in  the  English 
law,  is  only  to  indemnify  the  grantee  for  the  consideration  paid. 
This  was  the  settled  rule  at  common  law,  upon  the  ancient  war- 
ranty, of  which  this  covenant  of  seisin  is  one  of  the  substitutes; 
and  all  the  reasons  of  policy  which  prevent  the  extension  of 
the  covenant  to  the  increased  value  of  the  land,  apply  equally, 
if  not  more  strongly,  to  prevent  its  extension  to  improvements 
made  by  the  purchaser.  A  seller  may  be  presumed,  at  all  times, 
able  to  return  the  consideration  which  he  actually  received; 
but  to  compel  him  to  pay  for  expensive  improvements,  of  the 
extent  of  which  he  could  have  made  no  calculation,  and  for 
which  he  received  no  consideration,  may  suddenly  overwhelm 
him  and  his  family  in  irretrievable  ruin.  The  common  law 
never  left  the  vendor  in  such  a  state  of  uncertainty;  and  it 
made  no  distinction  between  the  natural  rise  of  the  land  and  its 
increased  value,  by  buildings,  or  other  improvements.  The 
f eofier  was  still  to  answer  only  for  the  value  of  the  land^  as  it 
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was  worth  when  the  f  eoffinent  was  made.  This  was  the  amount 
of  the  decision  in  the  Year-Book,  80  Ed.  m.,  14  b.  A  man 
had  a  wardship^  and  granted  it  over^  with  warranty,  and  after- 
wards the  grantee  was  impleaded  and  Touched  the  grantor. 
Now  the  wardship  was  of  more  valne  at  the  time  of  the  voucher 
than  it  was  at  the  time  of  the  grant,  with  warranty,  by  reason 
of  other  hinds  descending  afterward,  or  by  buildings  or  other- 
wise; and  it  was  held  that  the  voucher  could  take  protestation 
of  this  matter  when  he  entered  into  the  warranty,  t.  e.,  when 
he  was  admitted  to  defend,  instead  of  the  original  tenant.  And 
Burton  laid  this  down  for  law,  that  if  land  be  better  after  the 
feoffinent  made  by  buildings  or  otherwise,  he  who  receives  in 
value  receives  but  according  as  the  land  was  worth  at  the  time 
of  the  feoffment,  and  not  more.  The  same  rule  was  laid  down 
for  law  by  Newton,  J.,  in  the  Year-Book,  19  H.  YI.,  46  a,  and 
again,  in  61  a;  and  he  says  it  had  been  so  adjudged,  and  he 
refers  to  the  decision  in  80  Ed.  in.,  which  he  said  was  not  con- 
troverted. This  rule,  upon  the  sanction  of  these  authorities, 
has  been  incorporated  as  good  law  into  the  abridgments  of 
Fitzherbert,  Brooke  and  BoUe.  But  the  case  of  BaUel  v.  Bal' 
fe/,  Godb.  151,  in  the  time  of  Jac.  I.,  is  a  much  more  modem 
determination  upon  the  same  point.  That  was  a  case  of  a  writ 
of  warrcmtia  chartoB,  and  upon  demurrer  the  court  held,  that  if 
there  be  new  buildings,  of  which  the  warranty  was  demanded, 
which  were  not  at  the  time  of  the  warranty  made,  and  the  deed 
is  shown,  the  defendant  ought  not  to  demur,  but  to  show  the 
special  matter,  and  enter  into  the  warranty  for  so  much  as  was 
at  the  time  of  the  making  of  the  deed,  and  not  for  the  residue. 
Indeed,  the  point  is  too  clear  to  admit  of  doubt,  that  the  in- 
creased value  of  the  land  by  buildings  or  other  improvements, 
made  no  alteration,  at  common  law,  in  the  rule  of  damages; 
and  for  the  reasons  given  in  the  former  case  of  SUuit8  v.  Ten 
Eyck^  3  Caines,  111,  it  can  make  no  alteration  in  the  covenant 
of  seisin,  which,  as  to  the  rule  of  compensation,  is  commen- 
surate only  with  the  ancient  warranty.  I  am,  therefore,  of 
opinion,  in  this  case,  that  the  sum  allowed  for  the  increased 
value  of  the  land,  and  the  sum  allowed  for  improvements  be 
deducted  from  the  verdict,  and  that  judgment  be  entered  for 
the  residue  only. 

Xhoxpson  and  Yates,  JJ.,  concurred. 

Judgment  accordingly. 

8eo  Hw^fvrd  v.  Wrtght,  1  Am.  Deo.  8,  and  noto,  where  this  mibject  is 
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Fenton  V.  Resd. 

[  i  Jo8»f»,  53.] 

Habbiaoe,  How  Pbotbd.-^Aii  actual  marriage  may  be  ordinarily  infnred 
Cn»m  oohabitation,  acknowledgment  of  the  partiee,  etc,  and  no  formal 
eolemnization  of  the  marriage  b  requisite.  A  contract  of  marriage 
made  per  verba  de  premnH  is  as  valid  as  if  made  tii  /aeis  eedemm. 

CEBnoaABi  from  the  justices'  court.  Beed,  the  plaintiff 
below,  demanded  a  certain  annual  payment,  which,  by  the 
constitution  of  the  Provident  Society,  was  secured  to  the 
widows  of  deceased  members.  The  only  question  was,  whether 
plaintiff  was  the  widow  of  William  Beed,  a  regular  member 
of  that  society.  It  appeared  in  evidence  that  in  1785  she  was 
the  lawful  wife  of  John  Guest  ^  that  sometime  in  that  year 
Ouest  left  the  state  for  foreign  parts,  and  continued  absent  until 
1792;  that  it  was  reported  and  generaUy  believed  that  Guest 
had  died  abroad;  that  in  1792,  plaintiff  married  Beed,  and  sub- 
sequent to  the  marriage,  in  the  same  year.  Guest  returned  and 
xesided  in  this  state  until  his  death  in  1800;  that  Quest  did 
sot  object  to  the  connection  between  plaintiff  and  Beed,  and 
-said  that  he  had  no  claim  upon  her;  and  that  after  Guest's 
death  the  plaintiff  continued  to  cohabit  with  Beed  until  his 
•decease  in  1806,  and  sustained  a  good  reputation,  but  no  sol- 
emnization of  marriage  was  proved  to  have  taken  place  between 
the  plaintiff  and  Beed,  subsequent  to  the  death  of  Guest.  Upon 
these  facts,  the  court  below  decided  that  the  marriage  with 
Beed  was  not  meretricious  or  void,  and  that  the  plaintiff  was 
•entiUed  to  the  annuity. 

It  was  contended  for  the  plaintiff  in  error,  that  the  plaintiff 
below  was  only  purged  from  felony  by  the  statute  of  bigamy; 
that  though  the  subsequent  cohabitation  was  sufficient  to  charge 
Beed  with  her  debts,  yet,  that  when  she  claimed  rights  as  a  wife 
or  widow*  she  must  prove  a  marriage  in  fact,  continuance  of 
cohabitation  not  being  sufficient. 

By  CoTJBT.  The  marriage  of  the  plaintiff  below  with  William 
Seed  during  the  life-time  of  her  husband,  John  Guest,  was  null 
and  void.  It  was  of  no  legal  avail  whatever,  and  not  sufficient 
to  constitute  them  husband  and  wife  de  facto.  This  has  been  the 
uniform  and  well-setUed  rule  of  the  common  law:  1  Boll.  Abr. 
340,  pi.  2,  357,  pi.  40,  860  F.;  Cro.  Eliz.  858;  1  Salk.  120.  The 
statute  concerning  bigamy  does  not  render  the  second  marria;)B;e 
legal,  notwithstanding  the  former  husband  or  wife  may  have 
been  absent  above  five  years,  and  not  heard  of.    It  only  de* 
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dares  that  the  parfy  who  marries  again^  in  oonsequence  of  soek 
absence  of  the  former  partner,  shall  be  exempted  from  the  oper- 
ation of  the  statute,  and  leayes  the  question  on  the  validity  of 
the  second  marriage  just  where  it  found  it.  Elizabeth  Beed 
was,  then,  the  lawful  wife  of  Guest,  and  continued  bo  until  hia 
death  in  1800;  and  the  true  question  is,  whether  there  was 
evidence  sufficient  to  justify  the  court  below  in  conelndmfr  thai 
she  was  afterwards  married  to  Beed.  Though  the  court  below 
may  have  decided  upon  erroneous  groimds,  jet  if,  upon  the 
return,  there  appears  to  be  other  and  sufficient  reasons  to  justify 
their  decision,  the  judgment  ought  to  be  affirmed.  It  is  stated 
that  there  was  not  proof  of  any  subsequent  mamage  in  fact, 
and  that  no  solemnization  of  marriage  was  shown  to  have  taken 
place.  But  proof  of  an  actual  marriage  was  not  necessaiy. 
Such  strict  proof  is  only  required  in  prosecutions  for  bigamy, 
and  in  actions  for  criminal  conversation:  4  Burr.  2057;  Doqg. 
171.  A  mamage  may  be  proved,  in  other  cases,  from  cohabita- 
tion, reputation,  acknowledgment  of  the  parties,  reception  in 
the  family,  and  other  circumstances  from  which  a  marriage 
may  be  inferred:  4  Burr.  2057;  1  Esp.  cas.  218;  2  Bl.  Bep. 
877;  Peake's  Cases,  N.  P.  231.  No  formal  solemnization  of 
marriage  was  requisite.  A  contract  of  marriage  made  per  verba 
depresenli  amounts  to  an  actual  marriage,  and  is  as  valid  as  if 
made  in  focus  ecclesice:  6  Mod.  155;  2  Salk.  437;  Peake's  Cases, 
231.  In  the  present  case,  there  existed  strong  circumstances 
from  which  a  marriage  subsequent  to  the  death  of  Guest  might 
be  presumed.  The  parties  cohabited  together  as  husband  Mid 
wife,  and  under  the  reputation  and  understanding  that  thej 
were  such,  from  1800  to  1806,  when  Beed  died;  and  the  wife, 
during  this  time,  sustained  a  good  character  in  society.  A  jury 
would  have  been  warranted,  under  the  circumstances  of  this 
case,  to  have  inferred  an  actual  marriage,  and  the  court  below 
had  sufficient  ground  to  draw  that  conclusion;  and  as  they  have 
drawn  it,  and  their  decision  being  a  substitute  for  a  verdict, 
will  not  disturb  it. 
Judgment  affirmed. 


This  is  regarded  as  a  leading  case  in  New  York,  as  to  what  proof  is  soffi- 
dent  to  establish  a  marriage  relation.  As  aflSnning  its  authority,  ms 
Cla^Um  V.  WardeU,  4  N.  Y.  234;  CJteney  v.  Arnold,  15  Id.  351;  Cm^oeOe^. 
Ftrrie,  23  Id.  106;  Hayes  v.  PeopU,  25  Id.  307;  O'Qarar.  £imUokr,  38  Id. 
298;  and  see  2  Kent,  81,  87. 
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WooLLBY  V.  Constant. 

[i  JoBMmm,  64.] 

Altbbatzon  in  Deed  bt  CoNSENT.—Blanks  of  a  bill  of  sale  of  a  ship 
after  its  ezeoation  and  delivery  were  filled  out  hj  oosaent  of  vendor 
and  vendee.  It  was  held  that  the  bill  of  sale  was  not  thereby  affected, 
and  a  deed  after  execution  may  be  altered  in  a  material  part  with  the 
consent  of  the  parties  without  affecting  its  validity. 

Tboveb  for  the  brig  America,  attached  by  the  defendant,  a 
sheriff,  as  the  property  of  Evans  an  absent  debtor.  The 
plaintiffs  were  trustees  of  Evan's  estate,  for  the  benefit  of  all 
the  creditors.  A  motion  for  nonsuit  on  the  ground  of  no  evi- 
dence of  actual  conversion,  and  that  trover  would  not  lie,  was 
refused,  and  the  defendant  then  produced  in  evidence  a  bill  of 
sale  of  the  vessel  duly  proved  and  certified  from  Evans  to  Coffin, 
Haven,  and  Long.  The  bill  had  been  given  to  the  vendees  to 
indemnify  them  for  certain  notes  loaned  to  Evans,  which  they 
subsequently  paid,  and  at  the  time  of  its  execution,  the  vessel 
was  at  sea.  As  soon  as  the  vendees  beard  of  her  arrival  at  New 
York,  a  few  days  before  the  attachment  was  levied,  they  took 
possession  of  her  as  their  property;  and  after  the  attachment 
they  put  in  a  claim  of  property,  which  claim  was  tried  before 
a  sheriff's  jury.  The  jury  not  agreeing,  the  defendant  on  re- 
ceiving an  indemnity  bond  delivered  the  vessel  to  the  claimants. 
It  appeared  that  all  that  part  of  the  bill  of  sale  to  Coffin,  Ha- 
ven, and  Long,  which  contains  a  recital  of  the  certificate  of 
registry,  was  in  blank,  at  the  time  it  was  produced  to  the  sher- 
iff's jury;  and  that  in  the  same  bill  of  sale  produced  at  the 
trial,  the  blank  was  filled  up  by  inserting  the  certificate  of  reg- 
istry. Kent,  C.  J.,  directed  the  jury,  that,  if  the  alteration  of 
the  bill  was  made  by  the  vendees  with  the  consent  of  the  vendor, 
then  they  should  find  for  the  defendant;  otherwise  for  the 
plaintiff.  The  jury  found  for  the  defendant,  and  a  motion  was 
made  to  set  aside  the  verdict. 

Brinkerhoff^  for  the  plaintiff.  The  alteration  of  a  written  in** 
etrument  after  it  has  been  executed,  even  in  an  immaterial  part, 
renders  the  instrument  void:  Pigot'a  case,  11  Co.  27;  Shep. 
Touch.  69,  70,  71.  The  alteration  of  a  bond,  though  with  the 
consent  of  both  parties,  has  been  decided  to  make  the  bond 
void:  Facman'a  case,  2  Boll.  Ab.  29,  U.  pi.  5.  The  insertion 
of  the  registry  was  a  material  alteration:  Laws  of  the  U.  S.  voL 
n,  p.  131. 
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Wells,  corUra,  contended  that  the  alteration  by  inserting  the 
registry  was  immaterial ;  and  cited,  as  decisive,  that  an  alteration 
with  the  consent  of  both  parties  does  not  avoid  the  writing: 
Markham  t.  OcmasUm^  Moore,  547;  Zovjoh  v.  Olaye,  2  Lev.  85; 
Paget  t.  Paget,  2  Oh.  B.  410.  The  case  from  BoUe's  Abridg- 
ment, relied  npon  by  opposing  counsel,  has  been  oTermled: 
4  T.  B.  823. 


By  Court,  Thokpson,  J.  The  first  objection  raised  on  the 
part  of  the  plaintiff,  against  the  validity  of  the  transfer  of 
property  In  the  brig  America,  by  Evans,  the  absent  debtor,  to 
Coffin  and  others  is,  that  the  bill  of  sale  was  originally  void, 
because  the  grand  bill  of  sale  was  not  delivered  as  a  substitute 
for  the  possession  of  the  brig.  This  objection  was,  however, 
abandoned  during  the  argument,  on  the  ground  that  (if  amount- 
ing to  anything)  it  ought  to  have  been  raised  at  the  trial.  The 
real  and  only  point  then,  before  us  is,  whether  the  filling  up  of 
the  blank,  left  in  the  bill  of  sale  for  the  certificate  of  registry, 
rendered  the  bill  of  sale  void.  The  jury  have  found  that  the 
blank  was  filled  up  with  the  consent  of  Evans,  the  vendor.  The 
testimony  upon  which  that  finding  was  grounded,  is  not  stated 
in  the  case;  we  are,  therefore,  to  take  it  for  granted  that  that 
fact  is  not  controverted,  and  are,  of  course,  relieved  from  any 
inquiry  how  far  such  an  act  could  have  been  permitted  without 
the  consent  of  the  vendor.  Neither  is  it  requisite  to  examine 
whether  the  filling  up  of  this  blank  made  a  material  alteration 
in  the  deed,  because  I  think  it  can  be  maintained  that  a  deed 
may  be  altered  in  a  material  part  with  the  consent  of  both 
parties.  It  is  difficult  to  perceive  any  objection  to  this,  since 
the  temptations  to  abuse  and  fraud,  which  would  be  felt,  if  such 
alterations  were  allowed  by. one  party  only,  do  not  exist. 

In  2  Boll.  Abr.  29  (U.)  pi.  5,  it  is,  however,  stated  that  if  a 
material  alteration  be  made  in  a  deed  by  the  obligor,  vrith  the 
consent  of  the  obligee,  it  is  still  void;  and  for  this,  FacmarCa 
case  in  the  C.  P.  is  cited.  But  when  this  case  was  cited  in 
Master  v.  MiXLer,  4  T.  B.  823,  Lord  Eenyon  said  that  there  had 
been  contrary  decisions  since,  and  in  Markham  v.  Oomaston,  as 
reported  in  Moore,  647,  a  subsequent  and  contrary  decision  is 
stated  to  have  been  made  in  the  E.  B.  A  bond  was  given  con- 
taining a  recital  of  a  former  bond  or  recognizance  against 
which  the  one  then  in  question  was  taken  by  way  of  indemnity. 
The  former  bond  was  recited  with  a  blank  for  the  Christian 
name  and  addition  of  the  obligee,  and  this  blank  was  afterwards 
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filled  up.  In  a  suit  upon  the  bond  of  indemnity,  this  matter 
was  specially  pleaded  and  the  plaintiff  replied  that  the  blank 
was  filled  up  with  the  assent  of  the  obligor,  and  upon  demurrer 
judgment  was  giyen  for  the  plaintiff.  That  ia  a  case  Tery 
analogous,  and,  indeed,  in  point;  for  it  will  be  admitted  that 
the  blanks  in  that  case  were  material. 

In  the  case  of  Zouch  t.  Claye^  2  Lev.  35,  this  decision  in 
Moore  is  cited  by  Sir  M.  Hale  and  the  whole  court  as  correctly 
reported,  and  the  .court  there  established  the  doctrine  that  an 
alteration  in  a  bond  in  a  material  part  by  consent  of  all  partiea 
did  not  ^tiate  the  instrument.  I  am  aware  that  the  brief  and 
sometimes  contradictory  manner  of  stating  the  case  and  decis- 
ion in  the  old  reports  renders  their  authority  less  conclusiye 
than  it  would  otherwise  be,  and  this  remark  applies  to  the  case 
of  Markham  v.  Oomaston,  as  being  reported  with  considerable 
variation  in  Moore  and  Croke,  Oro.  Eliz.  626.  But  Lord  Chief 
Baron  Comyn  understood  the  decision  in  Levinz  as  being  a 
direct  and  full  authority  on  the  point  before  us,  and  so  he  gives 
it  in  his  Digest.,  vol.  4,  p.  169.  A  decision  took  place  before 
Lord  Mansfield  in  Texira  v.  Evans,  which  is  also  in  favor  of  the 
validity  of  such  an  alteration.  The  case  is  stated  by  Wilson, 
J.,  in  the  Exchequer  Chamber  in  1  Anst.  228.  A  bond  was 
executed  with  blanks  for  the  name  and  sum,  and  delivered  by 
the  obligor  to  an  agent  for  the  purpose  of  raising  money;  the 
plaintiff  lent  a  sum,  and  the  agent  accordingly  filled  up  the^ 
blanks  with  that  sum  and  the  plaintiff's  name,  and  delivered  the 
bond  to  him,  and  on  non  est  factum  pleaded,  the  bond  was  held 
good. 

As  between  the  parties  themselves,  I  cannot  discover  any 
well-founded  objection  to  this  rule.  If  the  interests  of  third 
persons  had  in  the  meantime  attached,  perhaps  a  deed  so- 
altered  ought  not  to  have  relation  back  to  the  time  of  its  exe- 
cution. But  that  was  not  the  case  here.  The  bill  of  sale  was 
perfectly  competent,  with  the  blank  in  it,  to  pass  the  property 
of  Evans;  and  all  that  has  been  contended  on  the  part  of  the 
plaintiffs  is,  that  the  insertion  of  the  certificate  of  registry 
gave  the  vendees  some  additional  privileges  in  the  enjoyment 
of  the  vessel.  But  the  property  still  had  vested  in  them,  even 
without  the  enjoyment  of  those  privileges.  Evans  had  no  in- 
terest left  in  the  vessel  which  could  be  attached. 

The  opinion  of  the  court,  therefore,  is  that  the  motion  for  a 
new  trial  must  be  denied. 

Bule  refused. 
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Doe  v.  Provoost. 

Vmsteo  BElfAlin>BB.-*A  deyifle  made  to  a  daughter  "dming  the  term 
oi  her  life  and  ixmnediately  after  unto  and  among  all  and  erery  snch 
child  and  children  as  she  ehall  have  lawfully  begotten  at  the  time  of 
her  death,  in  fee-simple,  equally  to  be  divided  between  them  share  and 
share  alike."  It  was  held  that  her  four  children,  living  at  the  time  of 
the  devise,  and  at  the  death  of  the  testator  took  a  vested  remainder  in 
fee,  and  that  in  case  there  had  been  any  children  bom  afterwards  the 
estate  would  have  opened  for  their  benefit,  and  that  therefore  the  chil- 
dren of  a  daughter  who  died  in  the  lifetime  of  a  mother  were  entitled 
to  the  share  of  their  mother  who  was  living  at  the  death  of  the  tes- 
Utor. 

Ejeotmbht  to  recoTer  an  undivided  fourth  piart  of  a  bouse  and 
lot.  A  Terdict  was  taken  for  the  plaintiff  subject  to  the  opinion 
of  the  court  upon  the  following  statement  of  facts:  Peter  Praa, 
being  seised  of  the  premises,  by  his  will  devised  as  follows,  *'  I 
devise  to  my  daughter,  Christiana  Provoost,  the  dwelling-house 
and  ground  she  now  lives  on,  to  hold  the  said  house  and  ground 
for  and  during  the  term  of  her  life;  and  immediately  after  her 
death,  I  give  the  same  unto  and  among  all  and  every  such  child 
and  children  as  the  said  Christiana  shall  have  lawfully  begotten 
at  the  time  of  her  death,  in  fee-simple,  equally  to  be  divided  be- 
tween them,  share  and  share  alike.''  The  house  and  ground 
mentioned  were  the  premises  in  question,  and  the  defendants 
were  in  possession.  It  was  proved  that,  under  the  devise, 
Christiana  continued  in  possession  until  her  death,  leaving 
Jonathan,  her  only  surviving  child,  the  father  of  the  defend- 
ants, and  that  at  her  death  Jonathan  entered  and  held  pos- 
session during  the  remainder  of  his  life.  Jonathan  devised 
the  premises  to  his  heirs.  Christiana  had  four  children  by 
her  husband,  Provoost,  at  the  time  of  the  will  and  at  the 
death  of  Praa;  one  of  them,  Catharine,  died  intestate  before 
her  mother,  leaving  the  lessors  of  the  plaintiff,  her  heirs  at  law. 
The  point  made  by  the  plaintiff  was,  that  all  the  children  of 
Christiana  were  entitled  to  a  proportional  part  of  the  premises, 
and  that  their  representatives  are  now  entitled  to  it,  although 
some  of  the  children  died  before  Christiana. 

jD.  B.  Ogden,  for  the  plaintiff,  urged  that  the  remainder 
ereated  in  the  children  was  a  vested  remainder,  and  that  all  the 
ehildren,  whether  living  or  not,  would  take  at  her  death :  Wimpla 
V.  Ikmda,  2  Johns.  288;  Cook  v.  Cook,  2  Yem.  645. 
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T.  A.  Hmmei,  contra,  contended  that  this  was  a  contingent 
remainder:  OoodrighiY.  Dunham,  Doug.  264;  that  the  uncer- 
tainty of  the  words  made  it  contingent:  2  B.  and  P.  289;  Cro. 
Eliz.  630;  that  it  was  intended  that,  only  children  liTing  at 
Christiana's  death  should  take,  and  that  grandchildren  can  not 
take  where  there  are  children  capable  of  taking:    2  Yem.  107. 

Yan  Nxss,  J.  That  the  construction  given  to  the  clause  of 
the  will  by  the  counsel  for  the  plaintiff,  accords  with  the  inten* 
tion  of  the  testator,  can  hardly  be  doubted,  and  the  only  ques- 
tion is,  whether  he  has  made  use  of  sufficient  words  to  effectuate 
his  intent. 

It  is  a  rule  in  the  construction  of  wills,  particularly  of  those 
inartificiaJly  and  obscurely  drawn,  to  advert,  in  order  to  dis- 
cover  the  intention  of  the  testator,  to  his  situation  at  the  time 
of  making  the  will,  as  to  the  number  of  his  children,  the  differ- 
ent kinds  of  property  of  which  he  was  seised,  etc. :  6  Crui.  Dig. 
158,  and  the  cases  there  cited.  When  this  will  was  executed, 
the  testator's  daughter,  Christiana,  had  four  children;  and, 
judging  from  the  great  length  of  time  she  lived  after  the  date 
of  the  will,  the  testator  undoubtedly  supposed  it  probable  that 
she  might  have  several  more.  This  intention  was,  and  such,  I 
think,  is  a  fair  construction  of  the  words  he  has  made  use  of,  to 
give  the  property  in  question  to  his  daughter,  during  her  life, 
and  to  her  descendants  after  her  death.  But  as  a  devise  of  the 
remainder  to  her  children  then  bom,  would  exclude  any  children 
she  might  afterwards  have,  he  has,  by  the  terms  of  his  will, 
endeavored  to  guard  against  such  an  event.  On  the  part  of  the 
lessors  of  the  plaintiff,  it  is  insisted,  that  upon  the  testator's 
death,  the  whole  estate  vested  at  the  same  time;  namely,  an 
estate  for  life  in  his  daughter,  and  a  remainder  in  fee  in  her 
children  then  living;  and,  that  in  case  Christiana  should  have 
borne  any  other  child  or  children,  after  the  date  of  the  will, 
that  the  estate  in  remainder  would  open  for  the  purpose  of 
letting  in  '' such  child  or  children"  for  their  share.  On  the 
part  of  the  defendants  it  is  admitted  that,  upon  the  death  of 
the  testator,  Christiana  took  an  estate  for  life;  but  it  is  con- 
tended that  the  remainder  was  contingent,  and  did  not  vest 
until  her  death,  and  that  then  it  went  to  her  surviving  child, 
under  whom  the  defendants  claim. 

This  latter  construction  of  the  will  is  extremely  harsh  and 
opposed  not  only  to  the  justice  of  the  case,  but  in  my  opinion, 
to  the  manifest  intention  of  the  devisor.    The  effect  of  it  would 
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be  to  exclude  tue  grandchildren  of  Christiana  altogether,  and 
it  ought,  therefore,  not  to  be  allowed,  unless  the  words  of  the 
devise  admit  of  no  other  reasonable  interpretation.  I  think  the 
devise  does  admit  of  another  construction,  and  one  perfectly 
warranted  bj  the  words  in  which  it  is  expressed. 

The  word  begotten  is  here  used  as  synonymous  with  the  word 
borne,  and  substituting  the  latter  word  the  will  would  read 
thus:  "  Such  child  or  children  as  the  said  Christiana  shall  have 
lawfully  borne  at  the  time  of  her  death."  These  latter  words, 
**  at  the  time  of  her  death/'  evidently  signify  the  same  as,  in 
her  life-time.  If  the  words,  "  at  the  time  of  her  death,"  in  the 
will  be  taken  in  the  sense  here  stated,  and  the  words  "  shall 
have  begotten,"  be  considered  as  a  verb  in  the  future  tense,  the 
result  will  be  the  same;  the  devise  will  then  read  thus:  "  Such 
child  or  children  as  the  said  Christiana  shall  have  lawfully  be- 
gotten (or  borne)  in  her  life-time."  The  word  '*  begotten,"  in 
this  view  of  the  case  is,  indeed,  liable  to  some  criticism,  but  the 
aense  in  which  the  testator  has  here  used  it  cannot  be  misap- 
prehended. In  adopting  this  interpretation,  I  cannot  perceive 
that  any  violence  is  done  to  the  words  of  the  will  itself,  the 
whole  of  which,  on  the  contrary,  is  thus  rendered  plain  and  in- 
telligible, every  presumption  of  a  limitation  in  favor  of  the  sur- 
viving heirs  is  repelled,  and  the  clear  intent  of  the  testator 
effectuated. 

The  result  of  this  construction  is  that  upon  the  decease  of 
the  devisor,  Christiana  took  an  estate  for  life,  and  her  four  chil- 
dren, then  living,  took  a  vested  remainder  in  fee,  and  in  case 
there  had  been  any  after-bom  child  or  children  of  Christiana, 
the  remainder  would  have  opened  for  their  benefit  so  that  the 
property,  in  the  language  of  the  will,  might  be  equally  divided 
between  them  share  and  share  alike. 

To  give  effect  to  the  construction  set  up  on  the  part  of  the 
defendants,  we  are  compelled  to  add  to  the  devise  the  word 
"  surviving,"  and  to  read  it  thus:  such  surviving  child  or  chil- 
dren as  she  may  have  lawfully  begotten  at  the  time  of  her  death. 
This  would  make  the  remainder  contingent  because  of  the  un- 
certainty of  the  person  who  is  to  take,  as  it  was  unknown  which 
or  whether  any  of  the  children  of  Christiana  would  survive  her. 
But  it  is  an  established  rule  that  the  court  never  construes  a 
limitation  into  an  executory  devise  when  it  may  take  effect  as  a 
remainder,  nor  a  remainder  to  be  contingent  when  it  can  be 
taken  to  be  vested:  6  Crui.  Dig.  444,  s.  11;  Ives  v.  Leffg,  8  T. 
B.  488,  in  note. 
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This  rale  applies  with  peculiar  force  to  the  present  case,  and 
greatly  increases  mj  repugnance  to  the  oonstraetion  inbisted 
upon  by  the  defendants.  Here,  consistently  with  the  terms  of 
the  will,  it  may  be  so  construed  as  to  give  to  the  children  of 
Christiana,  bom  at  the  date  of  the  will,  a  vested  remainder. 
A.nd  can  there  be  any  hesitation  in  furtherance  of  the  intent  to 
adopt  such  a  construction,  more  especially  when  the  rights  of 
the  grandchildren  are  saved  thereby  whp  would  otherwise  be 
entirely  excluded  ? 

In  Oaies,  ex  dem.  HaUerly  t.  Jackson,  2  Str.  1172,  the 
devise  was  to  the  wife  for  Ufe,  and  after  her  death  to  her 
daughter  Isabella  and  her  children  on  her  body  begotten,  or  to 
be  begotten,  and  their  heirs  in  fee.  Isabella,  the  daughter,  at 
the  time  of  making  the  will,  had  one  daughter,  and  afterwards 
two  sons  and  another  daughter,  all  of  whom  she  survived.  It 
was  held  that  Isabella  took  as  joint-tenant  with  all  her  children, 
as  well  that  bom  at  the  time  of  making  the  will,  as  those  bom 
afterwards,  and  that  it  was  no  objection  to  the  vesting  of  the 
estate  in  the  children,  because  it  commenced  at  different  times. 
The  words,  ''to  be  begotten,"  used  in  this  case,  do  not  dis- 
tinguish it  from  the  one  under  consideration;  because,  *'  begot- 
ten'' and  *'  to  be  begotten,"  in  the  construction  of  wills  and 
settlements,  signify  the  same  thing.  This  has  been  frequently 
so  decided:  Cooky.  Cook,  2  Ver.  645;  Hnnty.  Ireland,  2  P. 
Wms.  426.  In  the  case  of  Doe  ex  dem»  WUlia  and  others  v. 
Martin,  4  T.  B.  89,  the  lands,  by  a  marriage  settlement,  were 
conveyed  to  trustees,  to  the  use  of  the  wife  for  life,  remainder 
to  the  use  of  the  husband  for  life,  remainder  to  the  use  of  the 
children  of  the  marriage,  or  such  of  them,  etc.,  as  the  husband 
and  wife  should  appoint;  and,  for  the  want  of  such  appointment 
to  the  use  of  every  the  child  or  children  equally  in  fee.  There  were 
several  children  of  the  marriage,  and  no  valid  appointment 
having  been  made,  it  was  held,  that  all  the  children  took  a 
vested,  and  not  a  contingent,  remainder.  But  the  case  of  Doe 
V.  Perryn,  3  T.  B.  484,  is,  perhaps,  more  exactly  in  point, 
though  I  think  it  a  stronger  case  than  the  present.  There  the 
devise  was  to  the  niece  of  the  testator,  then  a  feme  covert  for 
life,  remainder  to  trustees  to  preserve  contingent  remainders, 
remainder  to  all  and  every  the  children  of  the  niece,  begotten 
or  to  be  begotten  on  her  body,  and  their  heirs,  to  be  equally 
divided  between  them,  with  divers  other  remainders,  for  default 
of  issue  of  the  niece.  The  niece  had  no  issue  till  after  the  death 
of  the  testator,  and  then  she  had  three  children.    It  was  held, 
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Botwithstandiiig,  that  the  estate  vested  on  the  birth  of  the  first 
child  of  the- niece,  and  that  it  afterwards  opened  for  the  benefit 
of  the  children  sabaequentlj  bom.  The  reasoning  of  Buller, 
J.y  in  this  case  is  Tery  forcible.  He  sajs,  ''But  if  this  (the 
estate)  were  held  not  to  Test  till  the  death  of  the  parents,  this 
inconyenience  woald  follow,  that  it  would  not  go  to  grand- 
ohildren;  for  if  a  child  were  bom,  who  died  in  the  life-time  of 
his  parents,  leaving  issue,  such  grandchild  could  not  take, 
which  could  not  be  supposed  to  be  the  intention  of  the  devisor." 
In  the  case  before  us,  the  estate  in  remainder  vested  im- 
mediately upon  the  death  of  the  testator,  Christiana  having  four 
children  then  living,  and  nothing  has  occurred  since  to  divest 
it,  for  there  was  not  even  the  birth  of  another  child.  See,  also, 
the  cases  of  Ives  v.  Legg,  and  particularly,  1  Yes.  jr.  174; 
Cunningham  v.  Moody,  1  Inst.  188  a,  Har.  and  Butt,  note  72, 
tit.  Tenants  in  Common.  Some  of  these  cases  arose  upon 
deeds,  but  the  same  rule  prevails  in  the  construction  of  wills. 
A  devise  of  lands  operates  as  an  appointment  to  uses,  in  nature 
of  a  legal  conveyance:  Hogan  v.  Jackson,  Cowper,  804,  305. 

I  am  of  opinion,  though,  that  the  intention  of  the  testator,  as 
fairly  dedudble  from  the  will,  was,  after  the  death  of  his 
daughter  Christiana,  to  give  this  property  to  all  her  children, 
bom  or  to  be  bom  after  the  date  of  the  will;  that  the  children, 
upon  the  death  of  the  testator,  took  a  vested  remainder,  and 
consequently,  that  the  plaintiff  is  entitled  to  judgment,  for  an 
undivided  fourth  part  of  the  premises  in  question. 

Kent,  O.  J.,  Thoxpsoh  and  Yates,  JJ.,  were  of  the  same 
opinion. 


Hamilton  v.  Wilson. 

[i  JoHmoH,  73.2 

Bight  of  AonoK  fob  Breach  of  Covenakt  of  Seisin.— A  covenant 
of  seifiin,  on  a  failure  of  title,  is  broken  as  soon  as  it  is  made;  and  a 
right  of  action  for  such  breach  does  not  pass  to  the  grantee's  heirs, 
but  is  a  personal  covenant  in  favor  of  the  personal  repraseintatives  of 
the  grantee. 

Action  for  the  breach  of  the  covenant  of  seisin,  brought  by 
the  plaintiffs  as  heirs  at  law  of  James  Hamilton  on  a  deed  exe-> 
'  *€ated  by  Wilson  to  James  Hamilton.  Oeneral  issue  pleaded. 
A  motion  was  made  in  arrest  of  judgment  that  the  covenant  of 
aeisin  was  broken,  if  at  all,  as  soon  as  made,  and  that  if  any 
action  could  be  maintained  it  should  have  been  prosecuted  l^ 
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the  personal  representatiyes  of  the  grantee,  and  not  by  his 
heirs.  The  case  of  Oreenby  v.  WHoocks^  2  Johns..  1  [3  Am. 
Deo.  879],  was  relied  upon.  The  cause  was  sabmitted  withont 
argument. 

By  Court,  Yah  Nsss,  J.  The  breach  assigned  in  this  declara- 
tion is,  that  the  defendant  was  not  seised.  The  covenant, 
therefore,  was  broken  the  moment  the  deed  was  executed;  and 
the  ancestor  had  a  perfect  right  of  action  for  damages  in  his 
life-time.  The  question  then  is,  whether  upon  his  death  this 
right  of  action  descended  to  his  heirs  or  to  his  personal  repre* 
sentatives. 

The  covenant  here  was  not  connected  with  the  estate,  be- 
cause,  as  no  estate  passed  by  the  deed  to  the  ancestor,  none 
descended  to  his  heirs.  Beal  covenants,  such  as  run  with  the 
land  only,  go  to  the  heir.  The  right  of  the  ancestor  was  a 
mere  right  of  action  for  a  breach  of  the  covenant  in  his  life- 
time, which  upon  his  death  belonged  exclusively  to  his  per- 
sonal representatives,  and  the  damages  recovered  in  such  cases 
are  assets  in  their  hands.  This  is  so  laid  down  by  Justice  Dod- 
eridge:  Off.  of  Ex.  65.  He  says:  ''As  to  covenants  touchiug 
inheritances,  viz.,  the  assurance  of  lands,  or  enjoying  thereof 
free  of  incumbrances,  or  the  like,  if  the  covenant  be  broken  in 
the  testator's  life-time,  I  think  clearly  the  action  has  accrued  to 
the  executor,  for  that  his  testator  was  to  recover  damages  in 
the  action  of  covenant  for  that  breach,  and  being  entitled  to 
these  damages  as  principal,  and  not  any  accessory  thing  in  that 
action,  the  law  hath  cast  that  action  upon  the  executor. "  Baron 
Comyns  and  Buller  lay  down  the  same  rule  for  law:  Com.  Dig. 
tit.  Administration,  B.  12;  Bull.  N.  158.  The  case  of  Lacy  v. 
Levington,  1  Yent.  175, 176,  S.  C,  2  Lev.  26,  is  a  leading  au- 
thority on  this  question.  That  was  an  action  by  the  executor 
upon  a  covenant  for  quiet  enjoyment,  made  with  the  cove- 
nantee, his  heirs  and  assigns,  and  the  breach  assigned  was  that 
the  plaintiff's  testator  was  evicted  in  his  life-time.  Yentris  says : 
''It  was  agreed  by  all  the  justices  that,  though  the  covenant 
was  made  only  to  I.  S.,  his  heirs  and  assigns,  and  though  it 
was  an  estate  of  inheritance,  yet,  the  breach  being  in  the  life- 
time of  the  testator,  the  executor  had  well  brought  the  action 
for  the  damages."  Levinz,  however,  gives  the  decision  of  the 
court,  and  the  reasons  upon  which  it  was  founded,  more  at 
large:  "  It  was  resolved  by  the  court  that  the  eviction  being  to 
the  testator,  he  cannot  have  an  heir  or  assignee  of  this  land: 
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and  80  the  damages  belong  to  the  executors^  though  not  named 
in  the  covenants,  for  they  represent  the  person  of  the  testator." 

That  the  true  reason  is  here  given  why  the  damages  belonged 
to  the  executors,  is  evident  from  this  consideration;  the  testator 
having  been  evicted  in  his  life-time  on  accoont  of  the  failure  of 
the  title  which  he  derived  from  the  deed,  there  was  no  land  at 
his  death  to  which  the  covenant  could  attach,  and  therefore  the 
covenant  could  not  descend  to  the  heir.  It  is  perhaps  difficult 
to  reconcile  this  principle  with  the  precedent  which  is  to  be 
found  in  Coke's  Entries,  111.  That  appears  to  have  been  a  suit 
by  Barker,  the  son  and  heir,  etc.,  against  Wiseman  upon  the 
covenant  of  seisin,  by  the  defendant  to  the  plaintifiTs  ancestor, 
bis  heirs  and  assigns.  The  plaintiff  had  judgment,  but  it  does 
not  appear  that  the  question  whether  the  heir  could  maintain 
the  suit  was  raised.  The  eviction  is  stated  to  have  been  of  the 
heir  after  the  death  of  the  ancestor,  who  entered  in  his  life-time 
and  died  seised,  and  the  breach  is  alleged  to  have  been  to  the 
heir,  and  that  was  the  ground  of  action  for  the  damages.  Pos- 
sibly there  may  have  been  some  special  circumstances  to  take 
that  case  out  of  the  general  rule  which  do  not  appear  upon  the 
record.  Some  dicta  may  be  found  which  at  first  view  would 
Beem  to  support  this  action,  but  when  critically  examined,  and 
on  looking  at  the  cases  referred  to  in  support  of  them,  it  will  be 
found  that  the  heir  cannot,  in  any  case,  maintain  an  action  on  a 
covenant  made  with  his  ancestor,  for  the  breach  of  which  the 
ancestor  had  in  his  life-time  a  perfect  right  to  prosecute. 

The  court  are,  therefore,  of  opinion  that  the  judgment  ought 
lobe  arrested. 

Judgment  arrested.     

Thompson  v.  Gregory. 

[i  Jommoaf,  SU] 

BmavATlOH  of  Bight  in  Deed. — ^A  grantor  conveyed  land,  reserving 
the  8tfeam&  of  water  and  the  soil  nnder  them,  with  the  right  of  erect- 
ing mill-dams,  and  also  snch  part  of  the  land  as  shall  be  overflowed  by 
water,  for  the  nse  of  milk.  The  grantee  sold  part  of  the  premises  with 
a  similar  reservation,  and  the  last  grantee  erected  a  dam  on  lus  part, 
overflowing  lus  grantor's  land.  It  was  held  that  until  the  first  grantor 
exerojsed  his  right  and  erected  dams,  the  reservation  was  inoperative, 
and  if  considered  as  an  exception,  would  be  void  for  uncertainty,  and 
an  action  waa  maintainable  against  the  latter  grantee  by  his  grantor. 

IvoQRPOBSAL  Hebeditambnt. — An  incotporeal  hereditament  can  be 
granted  only  by  deed. 

AoixoH  on  the  case  for  erecting  a  dam  on  a  stream  of  water 
numing  through  plaintiff's  land,  and  so  near  his  land  as  to 
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overflow  the  same.  It  appeared  in  evidence  that  plaintiff's  land 
was  overflowed  every  season  bj  the  stream  at  high  water  before 
the  dam  was  built,  but  that  defendant's  mill  and  dam  below 
prevented  the  water  from  running  off  as  formerly,  there- 
by destroying  the  use  of  the  land  as  a  meadow.  The 
defendant  produced  a  lease,  dated  January  7, 1797,  from  the 
proprietor  of  the  manor  to  one  Origgs,  of  about  eightynsiz 
acres,  including  the  premises  of  the  plaintiff  and  those  of 
defendant  where  the  bark-mill  stood.  In  March,  1806,  Griggs 
conveyed  forty  acres  to  S.  Gregory,  under  whom  defendant 
held  by  a  parol  agreement.  The  lease  to  Griggs  contained  the 
following  exception :  ' '  excepting  and  reserving  out  of  the  grant, 
unto  the  grantor,  his  heirs  and  assigns,  all  mines,  etc.,  and  all 
streams  and  runs  of  water  upon  the  premises,  with  the  soil 
under  the  same,  and  the  right  and  privilege  of  erecting  upon 
any  part  of  the  premises  mills  and  dams,  etc.,  for  the  use  of  the 
grantor,  etc.,  and  also  such  part  of  the  said  land  as  may  by  the 
said  dams  be  overflowed  with  water,  etc.,  and  also  free  ingress, 
etc.,  for  the  purposes  of,  etc.,  the  grantor,  his  heirs  and  assigns, 
making  a  due  abatement  in  rent  for  the  lands  which  he  shall 
so  use  and  occupy."  The  defendant  objected  that  the  lands  of 
the  plaintiff  so  overflowed  were  included  in  the  exception,  and 
did  not  pass  by  the  grant,  and  that  plaintiff  could  not  maintain 
this  oction.  The  objection  was  overruled,  and  defendant  then 
offered  to  prove  by  the  testimony  of  8.  Gregory  that  witness 
had  permission  of  the  original  grantor  to  erect  a  mill  and  dan 
on  the  stream,  by  virtue  of  which  defendant  built  the  dam  in 
question.  It  appearing  that  the  fee  of  the  land  was  still  in  S. 
Gregory,  he  was  rejected  as  a  witness,  and  aUhoogh  he  offared 
a  release  of  his  right  to  the  defendant,  ho  was  ruled  incompe- 
tent.   The  jury  found  for  the  plaintiff. 

A  motion  to  set  aside  the  verdict  was  made,  and  the  cause 
submitted  to  this  court  without  argument;  the  points  raised 
were  upon  the  construction  of  the  exception,  and  as  to  the  com- 
petency of  S.  Gregory  as  a  witness. 

By  CouBT.  This  case  is  submitted  vnthout  argument,  and  the 
counsel  for  the  defendant  has  stated  several  points,  as  reasons 
for  setting  aside  the  verdict  and  awarding  a  new  trial. 

It  is  contended  that  the  plaintiff  had  no  interest  in  the  lands 
overflowed  by  the  mill-dam,  as  they  were  embraced  by  the  excep- 
tion or  reservation  contained  in  the  original  lease  to  Griggs. 
The  lease  excepts  and  reserves  all  streams,  and  the  soil  under 
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them,  with  the  right  to  erect  mills  and  mill-dams,  and  it  then 
excepts  and  reserves  the  land  which  may  be  OTerflowed  in  con- 
sequence of  such  dams.  But  until  the  grantor  has  exercised 
his  right  to  erect  mills  and  mill-dams,  it  cannot  be  ascertained 
what  lands  will  be  overflowed,  and  the  reservation  is  in  the 
meantime  inoperative,  and  considered  strictly  as  an  exception 
in  the  deed,  it  is  void  for  uncertainty.  It  must  be  construed  in 
relation  to  the  subject-matter,  and  it  is  like  the  right  to  erect 
mills  and  to  have  ingress  to  them,  the  reservation  only  of  a 
right  to  use  the  lands  so  conveyed  for  such  a  specific  purpose. 
The  direct  interest  in  the  soil,  in  the  meantime,  passed  by  the 
deed;  and  the  plaintiff  can  well  maintain  the  present  action,  so 
far  as  respects  his  interest  in  the  premises. 

2.  The  next,  and  the  principal  point  in  the  case,  relates  to 
the  matters  set  up  as  a  defense,  and  to  the  competency  of  a 
witness  who  was  offered  to  prove  it.  The  defense  was,  that  the 
mill  and  miU-dam  were  erected  by  permission  of  Stephen  Yan 
Bensselaer,  the  original  grantor,  and  Stephen  Gregory  was 
offered  as  a  witness  to  prove  this  permission.  He  was  objected  to 
and  rejected,  but  the  plaintiff,  at  the  same  time,  offered  to  admit 
in  evidence  any  permission  in  writing  from  the  grantor.  It  is 
not  necessary  to  examine  whether  the  vntness  was  or  was  not 
competent,  because,  assuming  him  to  have  been  so,  his  testi- 
mony would  have  been  of  no  avail,  since  the  right  in  question 
could  not  pass  by  parol.  The  right  reserved  by  the  lease  to  the 
^^ntor,  and  his  heirs  and  assigns,  to  erect  mills  or  mill-dams, 
was  an  incorporeal  hereditament.  It  was  not  the  land  itself, 
but  a  right  annexed  to  it,  and  it  could  only  pass  by  grant.  The 
Appropriate  subject-matter  of  grants  is  these  incorporeal  rights, 
of  which  livery  cannot  be  had;  and  a  grant  is,  in  general,  good 
only  by  deed.  This  was  the  rule  of  the  common  law;  and  were  it 
othervrise,  no  such  interest  could  be  assigned  or  granted,  vnth- 
oat  writing,  according  to  the  express  provision  of  the  statute  of 
frauds.  The  court  are  of  opinion,  therefore,  that  the  motion 
on  the  part  of  the  defendant  be  denied. 

Bole  refused. 


Referring  to  this  case  as  authority,  Kent  says,  4  Com.  468 :  "An  inci- 
4ent  to  a  grant  may  be  the  subject  of  a  reservation,  as  the  reservation  of 
a  rent,  or  of  a  mill-site,  and  the  right  to  erect  mill-dams,  and  the  use 
of  streams  of  water ;  but  the  reservation  is  inoperative  until  the  grantoi 
exercises  his  right." 

The  case  is  dted  in  the  supreme  court,  in  Toxerqft  v.  MaUeU,  4  How. 
375,  876,  showing  when  a  reservation  is  void  for  uncertainty. 
Am.  Daa  Vol.  rV—17 
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Hyatt  v.  Wood. 

[A  JoHmoir,  ISO.] 

TRBfiPASS  BT  Pbbson  Enterikq  OX  LAND.— If  a  penon,  having  a  pos- 
seisory  title  merely,  forcibly  enters  and  turns  oat  one  who  has  only 
a  naked  possession,  the  latter  cannot  maintain  trespass  against  the 
former. 

Same. — If  a  person  having  a  legal  right  of  entry  makes  a  forcible  entry, 
though  he  subjects  himself  to  indictment  for  a  breach  of  the  peace,  he 
is  not  liable  in  an  action  of  trespass  at  the  suit  of  the  person  who  has 
no  right,  and  so  turned  out  of  possession. 

Tenant  Holding  Over.— Where  a  tenant  holds  over  the  term,  and  the 
landlord  enters  by  force  and  turns  him  out,  he  cannot  maintain  tres- 
pass against  the  landlord. 

Tbebpass  quare  clausum /regit,  for  entering  upon  the  close  of 
which  plaintiff  was  in  the  quiet  and  peaceable  possession,  and 
ordering  him  to  leave  the  premises,  and  for  striking  him  with  a 
stick.  The  defendant  claimed  the  premises  under  a  deed  of 
November  7,  1804,  from  one  Green,  who  had  been  in  posses- 
sion for  ten  years  previously.  By  an  agreement  VTith  the  de- 
fendant, Green  was  permitted  to  remain  in  possession  of  the 
premises  until  March  1,  1805.  The  plaintiff  entered  into  pos- 
session of  the  premises  in  February,  1805,  under  Murray  & 
Mumford,  and  with  the  consent  of  Green,  who  had  before  that 
time  surrendered  the  possession  to  Murray  &  Mumford;  and 
plaintiff  held  the  possession  until  July  following,  when  de- 
fendant entered  and  demanded  the  premises  in  the  manner 
alleged.  A  nonsuit  was  granted,  with  leave  to  move  for  a  new 
trial. 

HopHns,  for  the  plaintiff. 

T.  A,  Ihnmet  and  Biker,  for  the  defendant. 

By  Court,  Spsnceb,  J.  It  is  essential  to  consider,  in  the  first 
place,  the  rights  of  the  parties  in  the  premises.  The  plaintiff 
entered  under  Murray  &  Mumford,  and  also  by  the  permission 
of  Green,  and  whilst  he  was  in  possession.  Murray  &  Mumford 
appear  to  have  no  title  to  the  lot,  for  none  is  shown.  Green  is 
the  only  person  who  appears  to  have  had  any  interest  in  it,  and 
that  is  a  possession  for  nearly  ten  years.  As  against  all  but  the 
rightful  owner.  Green's  possessory  interest  must  prevail.  By 
the  deed  of  the  seventh  of  November,  1804,  the  defendant  be- 
came clothed  with  all  Green's  right,  of  whatsoever  kind  it 
might  be;  and  by  the  instrument  of  that  date.  Green  acknowl« 
edged  that  he  held  the  improvements  sold  to  the  defendant^ 
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and  promised  to  yield  up  possession  to  the  defendant  on  the 
first  of  March  after.  Thus  Green  virtually  became  the  tenant 
of  the  defendant  until  the  first  of  March,  and  after  that  day  he 
became  a  tenant  at  sufferance:  2  Bl.  com.  150.  Tenancy  at 
Bufierance  is  defined  by  Blackstone  to  exist  where  one  comes 
into  possession  of  land  by  lawful  title,  but  keeps  it  afterwards 
without  any  title  at  all.  In  the  present  case,  the  continuance 
of  Green  in  possession  after  his  sale  to  the  defendant,  under  an 
agreement  to  yield  it  up  on  a  precise  day,  brings  him  within  the 
spirit  of  this  definition;  and  his  remaining  in  after  the  first  of 
March  was  without  any  title,  and  consequently  he  must  from 
that  period  be  regarded  as  in  by  the  sufferance  of  the  defend- 
ant. It  is  a  most  salutary  principle,  that  a  person  holding  the 
possession  of  lands  for  another,  cannot,  by  his  fraudulent  acts 
in  derogation  of  the  rights  of  the  landlord,  change  or  control 
those  rights.  It  is  evident  in  this  case  that  the  plaintiff  did  ac- 
quire his  possession  by  the  connivance  of  Green,  and  with  a 
view  on  the  part  of  both  to  defeat  the  defendant's  possessory 
title,  acquired  at  an  anterior  period,  for  a  valuable  considera- 
tion and  bona  Jide.  It  is  also  apparent  to  me  that  the  plaint- 
iff's title  under  Murray  &  Mumford  is  merely  colorable,  and 
that  he  in  fact  gained  nothing  from  them;  and  that  the  plaintiff 
must  be  considered  as  having  acquired  his  possession  under 
Green.  Consequently,  he  stands  precisely  in  his  place,  and 
must  be  regarded  as  a  tenant  at  sufferance,  since  he  entered 
before  the  first  of  March,  by  Green's  permission,  and  continued 
in  after  Green's  right  to  the  possession  was  at  an  end.  If  this 
view  of  the  subject  be  correct,  as  it  appears  to  me  to  be,  then 
the  case  of  Wildea  v.  CantHlon,  1  Johns.  Cas.  123,  is  in  point. 
It  was,  in  that  case,  determined  by  this  court  that  a  tenant  at 
sufferance  conld  not  maintain  trespass  against  his  landlord;  for, 
as  against  him,  he  has  no  legal  right  of  possession  on  which  to 
found  the  action.  If,  however,  the  plaintiff  is  not  to  be  re- 
garded as  a  tenant  at  sufferance,  still ,  I  think  the  nonsuit  was 
correct. 

Trespass  is  a  possessory  action,  founded  merely  on  the  pos- 
session, and  it  is  not  at  all  necessary  that  the  right  should 
come  in  question:  WiUes's  Bep.  221.  If,  therefore,  the  defend* 
ant  can  show  himself  entitled  to  the  land  itself,  or  to  the  pos- 
session, he  cannot  be  rendered  responsible  to  a  person  having 
neither  a  right  to  the  land  nor  to  the  possession.  In  this  case 
it  cannot  be  pretended  that  the  plaintiff  has  any  right  or  inter- 
est in  the  land,  or  the  possession.    He  has  certainly  nothing 
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more  than  a  naked  posseaeiony  whereas  the  defendant  is  clothed 
with  Oreen's  title,  whioh  is  a  possessor j  title  of  at  least  nearly 
ten  years'  standing.  It  may  be  laid  down  as  an  axiom,  that  no 
man  can  reooyer  npon  a  claim  of  right  to  property  against  an« 
other,  whose  rights  to  the  subject-matter  are  superior  to  those 
of  the  person  so  claiming  damages  for  a  violation  of  his  sup- 
posed  rights.  At  common  law,  and  prior  to  the  statutes  to  pre- 
Tent  forcible  entries,  wherever  a  right  of  entry  existed,  the  die* 
seisee  might  lawfully  regain  the  possession  by  force:  2  Hawk. 
«.  64.  In  a  case,  bearing  analogy  to  the  present  of  personal 
property,  the  right  of  recaption  exists,  with  the  caution  that  it 
be  not  exercised  riotously,  or  by  a  breach  of  the  peace;  for 
should  these  accompany  the  act  the  party  would  then  be  an- 
swerable criminally;  but  the  riot  or  force  would  not  confer  a 
right  on  a  person  who  had  none,  nor  would  they  subject  the 
owner  of  the  chattel  to  a  restoration  of  it  to  one  who  was  not 
the  owner.  With  respect  to  real  property  the  owner,  having  a 
right  of  entiy  may,  since  the  statutes,  enter  peaceably  upon 
one  who  is  in  possession  without  right  by  the  very  terms  of 
those  statutes:  3T.  B.  292;  3  Bl.  Com.  174.  If  the  entry  in 
«uch  case  be  with  a  strong  hand,  or  a  multitude  of  people,  it  is 
«n  offense  for  which  the  party  entering  must  answer  criminally; 
but  it  would  be  an  absurdity  to  say  that  he  must  also  be  respon- 
sible  in  damages,  as  for  an  injury  to  the  person  who  has  no 
right,  but  is  himself  a  wrong-doer  in  consequence  of  his  illegal 
entry.  In  the  case  of  McDougal  v.  SUcher,  1  Johns.  4i,  the 
entry  was  considered  peaceable,  and  therefore  justifiable  on  the 
part  of  the  owner;  but  Mr.  Justice  Livingston,  in  delivering 
the  opinion  of  the  court,  very  justly  observed  that  if  the  entry 
had  been  by  breach  of  the  peace,  the  defendant  might,  per- 
haps, have  been  indicted,  but  this  would  not  have  rendered  the 
defendants  trespassers  against  a  pai:ty  who  had  no  longer  any 
interest  in  the  locus  in  quo.  In  the  case  of  Taunton  v.  Ooaar, 
7  T.  B.  431;  the  defendant,  who  was  a  tenant  from  year  to 
year,  held  over,  after  proper  notice  to  quit,  and  the  landlord 
entered  upon  him.  Lord  Kenyon  observed  that  the  case  was 
too  plain  for  argument.  "  If,  indeed,''  said  his  lordship,  '*the 
landlord  had  entered  with  a  strong  hand  to  dispossess  the  tenant 
by  force,  he  might  have  been  indicted  for  a  forcible  entiy;  bat 
there  can  be  no  doubt  of  his  right  to  enter  upon  the  land  at 
the  expiration  of  the  term." 

The  same  principle  is  recognized  by  Bunnington  andDalton: 
Bunnington,  60,  61;  Dalt.  c.  129*  I  am  warranted^  therefore,  in 
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conoluding  that  thougli  the  statutes  of  forcible  entry  and  de- 
tainer haTo  so  far  altered  the  common  law  as  to  render  persons 
haying  a  right  of  entry  indictable,  as  for  breach  of  the  peace,  in 
entering  forcibly;  yet  as  respects  the  ciTil  remedy,  it  remains  as 
it  was  before  the  passing  of  the  statutesy  and  consequently,  where 
the  party  entering  has  a  right  to  the  possession  he  cannot  be 
made  answerable  in  damages  to  a  party  who  has  no  right  and  is 
himself  a  tort-feasor.  If  other  considerations  were  necessary  to 
illustrate  the  correctness  of  this  position  they  would  be  found 
by  a  reference  to  the  pleadings  in  actions  of  trespass.  It  can- 
not, I  think,  be  controyerted  thatif,  in  an  action  of  trespass  quare 
dausum  /regit,  the  defendant  shall  plead  liberum  tenementtim, 
9  Went.  99,  101, 180,  124, 133,  185,  the  plaintiff  must  either 
traverse  the  title  set  up,  or  by  a  replication  admitting  the  source, 
of  the  deriyatiye  title,  state  a  title  in  himself  paramount  to  that; 
of  the  defendant;  but  in  no  case  where  the  defendant  sets  up  a. 
title  can  the  plaintiff  reply  de  injuria  8U£L  propria  alone:  Lawes,. 
154.  If  the  defense  set  up  be  matter  of  excuse,  as  contradis- 
tinguicthed  from  matter  of  justification,  then  a  replication  de  in* 
juria  tun  propria,  puts  the  excuse  in  issue.  If  in  trespass  the 
plaintiff  might  admit  the  title  and  go  for  the  force,  there  would 
be  found  some  precedent  of  such  pleadings,  and  the  want  of 
such  a  precedent  is  a  strong  argument  against  the  plaintiffs 
recovering,  in  the  present  case,  for  acts  done  by  a  person  who 
has  the  best  possessory  title. 

I  have  hitherto  considered  the  defendant  as  having  entered 
on  the  plaintiff's  possession  with  force.  The  facts  do  not  war* 
rant  the  idea  that  there  was  an  assault  and  batteiy  committed 
on  the  plaintiff,  but  this  act  surely  would  not  naturally  produce 
a  dispossession.  For  aught  I  see,  the  entry  was  peaceable; 
but  if  it  were  otherwise,  on  principle,  I  think  the  defendant 
has  done  no  wrong  to  the  plaintiff's  rights,  for  he  had  none. 
It  has  been  strongly  urged  that  this  doctrine  tends  to  tumult 
and  violence,  which  the  law  ought  not  to  countenance;  but 
aufiSoient  restraints  will  be  found  in  the  remedy  by  indictment, 
and  in  the  liberality  with  which  jurors  will  give  damages  where 
a  wrong-doer  undertakes  to  enter  without  right.  In  one  point 
of  view,  the  doctrine  is  salutary,  inasmuch  as  it  will  lessen  the 
inducements,  afforded  by  legal  delays,  to  the  unjust  acquisition 
of  the  possession  of  real  property.  But  with  arguments  ab 
inconvenienti,  the  court  has  no  concern,  if  the  law  is,  as  I 
think  it  to  be,  so  settled.  It  was  supposed  that  the  decision  of 
this  court,  in  a  case  between  the  same  partiee,  8  Johns.  239« 
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had^  in  effect,  decided  the  present  question;  but,  by  referenoe 
to  that  case,  it  will  be  seen  that  the  only  point  there  was, 
whether  it  was  proper  to  grant  a  new  trial  in  an  action  for  an 
assault  and  battery,  where,  at  all  events,  the  damages  most  be 
small.  The  court  do  say,  in  that  case,  that  the  principle  stated 
by  the  judge  was  incorrect;  but,  admitting  it  to  be  so  in  that 
case,  it  is  a  non  sequUur,  that,  in  an  action  for  a  redress  of  a 
supposed  injury  to  the  property  itself,  it  would  also  be  incor- 
rect. The  judge  there  stated,  that  a  party  having  the  right  of 
possession,  had  a  right  to  enter  on  the  party  in  possession,  and 
use  such  force  as  was  necessary  to  expel  him.  Very  different 
considerations  are  applicable  to  an  action  for  an  assault  and 
battery,  and  an  action  of  trespass  quare  clauswmfregU,  In  an 
action  for  the  personal  injury,  the  defendant,  who  is  not  in  pos- 
session, cannot  justify  an  entry  and  the  exercise  of  personal  vio^ 
lence;  but  in  an  action  for  an  injury  to  the  land  itself,  he  may 
justify  the  force  as  respects  the  possession.  In  every  point  of 
view  in  which  this  case  can  be  considered,  I  remain  of  the 
opinion,  that  the  nonsuit  was  right;  and  such  is  the  opinion  of 
the  court. 
Rule  refused. 


Jaokson  v.  Harder. 

[4  JoBmoH,  203.] 

Possession  in  Ejectment.— A  person  having  been  in  posaesdon  for  eight 
or  ten  years  under  color  of  title  may  recover  in  ejectment  against  a 
mere  intruder  or  trespasser. 

Outstanding  Title.— A  mere  intruder  will  not  be  allowed  to  protect 
himself  in  the  possession  by  setting  up  an  outstanding  title  in  a 
stranger.  An  outstanding  title  in  a  stranger  cannot  be  set  up  where 
there  has  been  an  adverse  possession  of  twenty  years. 

Claim  ob  Title  not  Available.— A  daimor  title  which  could  not  be 
set  up  by  a  person  while  in  possession,  cannot  be  set  up  by  anothei 
"who  comes  into  possession  under  him. 

Pabol  Pabtition  Valid. — ^A  parol  partition,  carried  into  effect  by  pos- 
session according  to  the  partition,  is  valid  and  binding  on  the  ].artiea. 

Ejectment.  The  plaintiff  claimed  under  a  demise  from  Dun- 
can, Campbell,  and  others.  The  defendant,  to  protect  his  in* 
trusion,  set  up  an  outstanding  title  in  a  third  person.  The 
facts  appear  from  the  opinion.  A  verdict  was  taken  for  the 
plaintiff  subject  to  the  direction  of  this  court. 

Van  Vechten,  for  the  plaintiff. 
E.  WiUiama,  for  the  defendant. 
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By  Court,  Kent,  C.  J.  This  case  presents  an  intricate  mass 
of  facts  and  minute  circumstances  which  it  becomes  necessary 
to  analyze  and  digest  with  care  and  patience  before  we  can  dis- 
cover the  just  inferences  which  flow  from  them. 

John  McComb  was  in  possession  of  a  tract  of  land  in  Salis- 
bury and  Slytinghurst's  patent  adjoining  the  premises  as  early 
as  the  year  1764.  He  continued  in  possession  until  the  year 
1770,  when  Duncan  and  Campbell  purchased  at  auction  of  the 
then  sheriff  of  Albany,  the  right  of  McComb  in  the  patent  and 
which  was  stated  in  the  sheriff's  deed  to  be  one-half  of  it 
They  probably  took  possession  immediately  and  peaceably  with 
the  consent  of  McComb,  for  we  find  them  in  possession  in  1774, 
and  the  former  tenant  of  McComb  continued  in  possession  un- 
der him  until  they  came  into  possession  and  then  he  became 
their  tenant.  In  1776,  Coventry  and  McComb  made  a  division 
of  the  north  part  of  the  patent  down  to  a  certain  white-ash  tree, 
and  running  east  from  thence  to  the  east  bounds  of  the  patent. 
Upon  this  division,  the  south  part  fell  to  McComb  and  the  north 
part  to  Coventry  under  whom  it  is  still  held.  This  partition 
must  have  been  made  by  McComb  for  and  on  account  of  Dun* 
can  and  Campbell,  for  they  were  then  in  possession  under  a 
title  purporting  to  be  derived  from  McComb,  and  they  contin- 
ued to  possess  under  that  division  and  thereby  ratified  the  same 
on  their  part.  This  division  was  so  made  as  to  include  the 
premises  in  question,  and  to  throw  the  same  into  the  share  of 
the  tract  which  fell  to  Duncan  and  Campbell.  Before  this  time, 
also,  Caspar  Salisbury  must  have  left  that  part  of  the  premises 
which  he  had  before  held  adversely.  The  precise  time  when  he 
quitted  the  premises  does  not  appear;  but,  according  to  Patter- 
son's testimony,  it  must  have  been  before  the  war,  and  when  he 
went  away  the  land  was  turned  into  common. 

This  division,  in  1776,  was  the  first  act  of  actual  ownership 
which  appears  to  have  been  asserted  and  exercised  by  Duncan 
and  Campbell  over  the  premises  in  dispute,  and  there  is  good 
reason  to  infer  that,  from  that  time  forward,  the  premises  were 
in  their  possession.  In  1779  or  1780,  Baker  came  on  to  the 
tract  under  Duncan  and  Campbell,  and  he  went  immediat-ely 
on  the  south-west  comer  of  the  tract  where  the  premises  are 
situated.  After  he  had  come  into  possession  under  D.  and  C, 
he  purchased  Ludlow's  claim  to  the  premises,  and  which  claim 
was  founded  on  a  purchase  at  the  sheriff's  sale  of  Salisbury's 
possession.  Ludlow  never  pretended  any  right  to  the  premises, 
though  he  admitted  that  he  was  possessed  of  all  the  claim  of 
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SaUflboiy.  He  said  that  the  land  belonged  to  the  Duncan  and 
Campbell  tract,  and  that  the  fee  was  in  them,  and  that  he  did 
not  pretend  to  anything  more  than  a  mere  possession.  This  he 
told  to  Baker,  who  must  have  considered  his  claim  as  being  no 
better,  for  he  continued  to  hold  his  possession  under  D.  and  C, 
and  never  pretended  to  any  right  adverse  to  theirs.  The  pur- 
chase of  Ludlow's  claim  was  made  in  pursuance  of  «n  agreement 
between  the  three  tenants,  viz.,  Elias,  Howe,  and  Baker,  for 
their  common  benefit,  and  merely  to  quiet  their  possession. 
Baker  never  pretended  that  he  had  acquired  any  superior  right 
to  his  co-tenants,  and  the  facts  authorize  us  to  conclude  that 
the  purchase-money  was  paid  equally  by  all  of  them.  This 
purchase  was  made  before  any  partition  between  the  three  co- 
tenants,  and  while  it  was  understood  and  agreed  that  each 
should  have  an  equal  share  of  Duncan's  right.  The  division 
made  in  1783,  between  Howe,  Elias,  and  Baker,  is  conclusive 
evidence  of  this  understanding  between  the  parties,  and  of  the 
intentions  of  Baker.  That  division  was  avowedly  made  by 
them  of  the  lands  which  they  had,  or  alleged  to  have  purchased 
of  D.  and  C,  and  the  survey  by  Cully,  which  ran  down  to  the 
white-ash  tree,  was  made  by  their  direction  and  in  pursuance  of 
that  division,  and  possessions  were  afterwards  taken  by  them 
accordingly.  Baker  took  the  premises  as  his  share  upon  that 
division,  and  he  traced  on  the  land  the  lines  of  Cully's  survey, 
and  agreed  to  them.  Baker  continued  to  occupy  this  land 
under  the  title  of  D.  and  C.  until  the  year  1787  or  1788,  when 
he  quitted  the  premises,  and  expressly  declared  the  reason  to 
be  that  he  was  not  able  to  pay  Duncan  for  the  land,  according 
to  his  contract. 

Upon  these  facts,  I  think  it  results  that  the  plaintiff  showed 
enough,  in  the  first  instance,  to  entitle  him  to  recover.  He 
showed  a  possession  of  eight  or  ten  years,  under  a  claim  and 
color  of  title.  It  is  clear,  beyond  all  doubt,  that  Baker,  who 
entered  and  held  under  the  plaintiff,  would  be  concluded  from 
setting  up  any  adverse  title,  and  any  person  who  succeeded  to 
the  possession  under  Baker  would  be  equally  concluded.  In 
what  way  the  defendant  succeeded  to  the  possession  does  not 
appear.  It  is  not  stated  or  alleged  that  he  entered  under  any 
pretense  or  color  of  title,  and  the  natural  and  just  inference 
seems  to  be  that  he  entered  upon  the  possession  which  Baker 
had  left,  as  an  intruder,  without  title.  In  that  case,  the  poa- 
aession  of  the  plaintiff  was  sufficient  to  entitle  him  to  recover, 
and  the  entiy  of  the  defendant  must  be  considered  as  a  trespass. 
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aocording  to  the  decision  in  the  case  of  Jackson  ex  dem  Murray 
and  Bawen  y.  Hatten,  2  Johns.  22.  The  defendant  is  either  such 
an  intruder,  or  he  entered  under  Baker;  and  in  either  case,  he  is 
precluded  from  questioniDg  the  plaintiff's  right  of  possession. 
Baker  entered  and  held  for  years  under  D.  and  C,  and  they 
and  their  heirs  are  entitled  as  against  him,  and  as  against  all 
persons  who  came  in  under  him,  or  who  entered  as  intruders 
upon  a  possession  which  he  left,  to  place  themselves  ia  staiu 
quo  by  regainiug  the  actual  possession  which  they  had  parted 
with  to  Baker,  upon  the  faith  of  a  contract.  This  is  a  settled 
rule  of  law,  and  founded  in  manifest  justice. 

But  the  defendant  set  up  and  offered  to  show  an  outstanding 
title  subsisting  in  some  third  person;  for  he  offered  to  prove 
that  Casper  Salisbury,  as  heir  to  his  father  Herman,  held  a 
fann  which  included  the  premises,  *'  until  Ludlow  got  posses- 
sion in  1784,  under  his  judgment  and  execution."  The  first 
question  which  presents  itself  here  is,  whether  a  mere  intruder 
can  be  permitted  to  protect  his  intrusion  under  an  outstanding 
title  in  a  stranger.  I  think  not.  The  rule  has  never  been  car- 
ried so  far,  and  it  would  be  a  violation  of  just  principle  to 
apply  it  to  the  case  of  a  trespasser  who  enters  upon  another's 
poeaession  vnthout  pretense  of  title.  But  if  the  defendant 
oould  be  permitted  to  set  up  this  defense,  the  next  inquiiy  is, 
whether  what  he  offered  to  show  was  a  subsisting  title.  It  was 
upwards  of  twenty  years  between  the  time  that  Ludlow  is 
stated  to  have  acquired  the  Salisbury  title,  under  a  judgment 
and  execution,  and  the  time  of  trial  when  the  testimony  was 
offered,  and  I  believe  the  rule  is,  that  where  upwards  of  twenty 
years  of  adverse  possession  have  run  against  an  outstanding 
title,  it  shall  not  be  set  up:  BuUer's  N.  P.  110;  8  Johns.  Bep. 
886  [8  Am.  Dec.  500].  The  presumption  in  that  case  is,  that  it 
is  no  longer  a  subsisting  title.  And  this  presumption  was  con- 
firmed by  the  evidence  which  the  plaintiff  had  already  given  in 
the  case  respecting  the  declarations  of  Ludlow.  The  title  set 
up  by  the  defendant,  aocording  to  the  testimony  which  he 
offered,  resided  in  Ludlow  under  a  judgment  and  execution; 
and  the  plaintiff  had  shown  that  Baker  purchased  that  title  of 
Ludlow,  and  that  if  it  existed  anywhere  it  existed  in  him.  This 
brings  us  then  to  this  point  of  inquiry,  whether  a  claim  or  title 
residing  in  Baker,  and  which  he  could  not  have  set  up  while  he 
was  in  possession,  can  be  permitted  to  be  set  up  by  another 
person  who  succeeds  Baker  to  the  possession,  and  probably  by 
with  him.    I  am  clearly  of  opinion  that  this  ought 
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not  to  be  permitted,  and  that  it  would  be  inconsistent  to  permit 
the  defendant  to  protect  himself  by  a  claim  or  title  in  Baker, 
which  Baker  himself  could  not  have  set  up,  had  he  remained 
in  possession.  The  necessity  of  guarding  against  fraud  and 
collusion  between  tenants  and  third  persons,  requires  the  ob- 
servance of  this  rule.  I  am  accordingly  of  opinion  that  in 
every  view  of  the  case  which  I  can  take  the  defense  offered  by 
the  defendant  was  inadmissible,  and  properly  excluded. 

The  validity  of  the  two  partitions  is  not  to  be  questioned.  It 
did  not  require  leases  to  make  the  division  valid.  A  parol 
division,  carried  into  effect  by  possession  taken  according  to  it, 
will  be  sufficient  to  sever  the  possessions,  as  between  tenants  in 
common  whose  titles  are  distinct,  and  when  the  only  object  of 
the  division  is  to  ascertain  the  separate  possessions  of  each. 
This  was  so  admitted  by  the  court  in  the  case  of  Jackson  ex  dem. 
Vanderherg  v.  Bradt,  2  Gaines,  174.  Those  divisions  being  binding 
upon  the  parties,  there  did  not  then  exist  any  objection  to  the 
competency  of  Howe  as  a  witness.  And  as  to  the  declarations 
of  Ludlow,  they  became  material  only  in  consequence  of  the 
defense  set  up  by  the  defendant,  and  they  then  went  to  show 
that  the  title  referred  to  was  not  regarded  by  the  claimant  as 
valid.  Those  declarations  were  made  material  only  by  the  act 
of  the  defendant.  When  they  were  introduced  by  the  plaini- 
ifl  they  were  immaterial,  for  they  went  only  to  support  a  fact 
which  appeared  sufficiently  without  them,  viz.,  that  Baker  never 
considered  himself  as  deriving  any  title  under  Ludlow,  para- 
mount to  that  which  he  derived  under  Duncan  and  Campbell, 
and  that  his  purchase  from  Ludlow  never  affected  the  depend- 
ent relation  in  which  he  stood  to  Duncan  and  Campbell. 

The  court  are,  therefore,  of  opinion  that  the  motion,  on  the 
part  of  the  defendant  for  a  new  trial,  must  be  denied. 

Bule  refused. 


Ab  to  the  validity  of  a  partition  by  parol  followed  by  pooooirion,  thin 
case  is  well  recognized  in  New  York.  On  this  see  Woods  v.  Fleei^  36  N.  Y. 
602;  HurU  v.  Johnson,  19  Id.  297;  Byeru  v.  WhuUr,  26  Wend.  436;  «/adk- 
•on  v.  Livingston,  7  Id.  141;  Jackson  v.  Wychqf,  6  Id.  64;  Jackson  v.  VoS' 
burgh  9  Johns.  276.  The  decisions  on  this  point  are  not  harmonious  in 
this  country.  Thus  see  Porter  v.  Perkins,  ante,  62,  where  it  is  otherwise  held 
in  Massachusetts.  In  Freeman  on  Cotenancy,  sees.  397-398,  a  very  aoou- 
rate  examination  is  given  to  the  cases,  and  it  is  there  shown  what  courts 
follow  the  rule  as  here  held  in  New  York,  namely,  Mississippi,  Pennsyl- 
vania, South  Carolina,  Virginia,  Ohio  and  Texas,  while  the  contrary  is 
held  in  Massachusetts,  as  in  Porter  y,  Perkins,  supra,  and  in  Maine. 

That  a  defendant  cannot  avail  himself  of  an  outstanding  title  which  is 
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barred  by  the  statute  of  limitations,  the  authority  of  the  principal  case  is 
affirmed  in  Hoag  v.  Hoag,  25  N.  Y.  473.  And  lately  in  Thompson  r. 
BwrhanSf  61  N.  Y.  69,  it  is  cited  as  showing  that  where  a  person  enters  on 
premises,  without  pretense  of  right,  even  then  a  stranger  to  the  title  oonld 
kAve  no  right  to  maintain  ejectment  against  him. 


Jackson  v.  Babd. 

[4  JomnoH,  280.] 

Adyebsb  Possession. — ^A.  went  into  possession  of  land  under  an  agree- 
ment made  with  B.  for  purchase.  C.  afterwards  took  possession  under 
an  agreement  with  A.  for  the  purchase.  The  possession  of  C  was  held 
not  to  be  adverse  to  the  title  of  B. 

Declabations  as  to  Title.— The  declarations  of  a  person  in  the  posses- 
sion of  land  as  to  his  title,  are  admissible  evidence  against  him  and  all 
persons  claiming  under  him. 

Deed,  Relation  Back. — A  deed  may,  in  its  operation,  be  made  to  relate 
back  to  the  time  of  the  contract  for  purchase,  so  far  as  affects  the 
parties,  and  for  the  furtherance  of  justice,  but  not  if  affecting  the 
rights  of  others. 

EjEOTMEiiT.  The  lessors  of  the  plaintiff  claimed  as  purchasers 
under  a  sale  of  the  premises  previously  mortgaged  by  Dickenson 
to  Barton.  The  mortgage  bore  date  March  8,  1799,  and  had 
been  given  as  security  for  the  purchase-money  of  the  lands  con- 
veyed to  Dickenson  from  Barton  by  a  deed  of  even  date.  It 
appeared  that  about  ten  months  prior  to  the  deed  and  mortgage, 
articles  of  agreement  for  the  purchase  of  the  premises  had  been 
executed  by  Barton,  Dickenson  and  one  Harris.  The  defendant 
derived  title  from  B.  Smith.  It  appeared  that  Smith  had  come 
into  the  possession  of  the  premises  in  the  summer  of  1798,  by 
virtue  of  a  purchase  by  articles  of  agreement  with  Dickenson, 
and  was  in  possession  at  the  time  of  the  deed  from  Barton,  and 
the  mortgage  back.  There  was  produced  in  evidence,  in  sup- 
port of  Smith's  title,  a  deed  dated  March  11,  1799,  from 
Dickenson  and  wife  to  Smith. 

Plaintiff  endeavored  to  show  that  this  deed  was  antedated, 
and  for  that  purpose  offered  Eleanor  Gallaway,  Dickenson's 
wife,  as  a  witness,  who  was  admitted  against  defendant's  objec- 
tion. In  behalf  of  the  plaintiff,  testimony  of  Smith's  declara- 
tions as  to  his  title  while  in  possession,  was  also  offered  and 
received. 

The  judge  charged  the  jury,  that  in  his  opinion,  the  weight 
of  the  evidence  was  against  the  defendant.    Y erdict  for  plaintiff. 
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Fiakf  for  the  def endant,  moved  to  set  aside  the  yeidict  con- 
tending :  1.  That  Smith's  possession,  at  the  time  of  the  mortga^ 
iras  adverse,  and  prevented  any  title  passing  thereby;  2.  Thftt 
Eleanor  Oallaway  was  not  a  competent  intneBS  to  prove  the 
deed  had  been  antedated;  3.  That  evidence  of  Smith's  declaim, 
tion  as  to  his  title  was  iaadmissible  against  the  defendant;  4. 
That  the  deed  was  not  antedated;  5.  That  the  date  was  im- 
material, as  the  operation  of  the  deed  would  rehite  to  the  time 
when  Dickenson  could  pass  the  fee  of  the  land:  1  Johns.  Gas. 
85;  6.  That  the  charge  was  not  warranted  by  the  evidence, 
and  that  the  verdict  was  against  evidence. 

J.  IhUmadge,  contra,  cited  4  East,  477;  1  W.  Bl.  365;  4  Burr, 
2225;  3  T.  E.  34,  36;  1  Johns.  343;  1  Esp.  Cas.  458;  2  T.  B.  53; 
1  Str.  662;  4  Cruise,  355;  Cowp.  807. 

By  Court,  Thompson,  J.  I  shall  briefly  ezanune  the  several 
questions  raised  on  the  argument,  in  the  order  in  which  they 
were  made. 

1.  The  possession  of  Smith  could  not  be  considered  adverse 
to  Barton,  so  as  to  prevent  the  operation  of  the  mortgage  under 
which  the  lessors  of  the  plaintiff  make  title.  The  agreement 
between  Barton,  and  Dickenson,  and  Harris,  for  the  purchase 
of  the  one  hundred  and  sixty  acres,  of  which  the  premises  are 
a  part,  was  made  about  ten  months  prior  to  the  date  of  the 
mortgage,  which  would  bring  it  to  some  time  in  the  latter  part 
of  the  spring  of  the  year  1798.  Smith,  it  appears,  went  into 
possession  of  the  particular  premises  in  question,  in  the  sum* 
mer  of  1798,  under  an  agreement  with  Dickenson  for  the  par- 
chase,  and  remained  there  in  this  character,  when  the  deed  and 
mortgage  between  Barton  and  Dickenson  were  executed.  This 
would  not  be  deemed  an  adverse  holding.  It  was  not  hostile 
to  Barton*8  title.  Dickenson  could  not  have  set  up  against  Bar- 
ton an  adverse  holding,  and  Smith,  who  claimed  under  him« 
must  be  considered  as  standing  in  the  same  situation. 

2.  Eleanor  Gallaway  was  not  an  interested  witness;  the  ve^ 
diet  in  this  cause  could  never  have  been  given  in  evidence  in 
an  action  of  dower  brought  by  her.  But  another  answer  to 
the  objection  is,  that  she  was  called  to  testify  as  to  the  time 
the  deed  was  actually  executed.  Admitting  it  to  have  been 
antedated,  it  would  be  good  and  effectual  from  the  time  of  its 
execution;  an  acknowledgment,  therefore,  at  any  time,  ddf 
made  by  her,  would  take  away  her  right  of  dower;  and  if  8^^ 
never  had  legally  acknowledged  it,  her  signing  would  be  no 
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bar  to  her  claim  of  dower,  so  that  on  no  ground  whatever 
could  she  be  interested.  She  was  not  by  her  deed  estopped 
from  showing  it  to  have  been  executed  at  a  time  different  from 
the  date.  The  date  is  unimportant.  The  execution  and  deliy- 
eiy  is  the  important  time  from  which  a  deed  is  to  take  effect: 
2  Johns.  234;  4  East,  577;  3  Lev.  348. 

3.  The  declarations  of  Smith,  while  in  possession  of  the  prem- 
ises, as  to  his  title,  were  admissible  against  the  defendant. 
These  declarations  would  have  been  good  against  Smith,  and 
are  also  competent  evidence  against  all  who  claim  under  him. 
This  principle  has  been  repeatedly  recognized,  both  in  our  own 
and  in  the  English  courts:  1  Johns.  343;  1  Esp.  Ca.  458;  2  T. 
R.  53. 

4.  Whether  the  deed  from  Dickenson  to  Smith  was  actually 
execated  at  the  time  it  bears  date,  was  a  question  proper  for 
the  consideration  of  the  jury.  Soma  doubt  may  exist  as  to 
that  fact.  I  am  inclined,  however,  to  think,  that  the  verdict  is 
according  to  the  weight  of  evidence;  at  aU  events,  it  ought  not 
to  be  set  aside  on  this  ground. 

5.  The  deed  from  Dickenson  to  Smith  cannot,  in  its  opera- 
tion, relate  back  to  the  time  the  contract  between  them  was 
made,  so  as  to  bring  it  within  the  scope  of  the  decision  i»  the 
case  of  Jackson  v.  Baymond^  1  Johns.  85,  note.  It  is  a  general 
rule,  with  respect  to  the  doctrine  of  relation,  that  it  shall  not 
do  wrong  to  strangers;  as  between  the  same  parties  it  may  be 
adopted  for  the  advancement  of  justice:  3  Caines,  263.  Bar- 
ton was  a  stranger  to  the  contract  between  Dickenson  and 
Smith,  and  it  ^ould  be  the  extreme  of  injustice  to  permit  his 
mortgage  to  be  defeated,  by  considering  Smith's  deed  to  take 
effect  by  relation  from  the  time  he  made  his  contract  for  the 
purchase  of  the  premises. 

6.  There  are  no  grotmds  for  any  objection  against  the  charge 
o!  the  judge.  The  case  was  fairly  submitted  to  the  jury,  with 
such  observations  as  the  testimony  warranted. 

On  etery  ground,  therefore,  the  motion  for  a  new  trial  mu8i 
be  denied. 
Bule  lef used* 
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Hall  v.  Shultz. 

U  JoBimoH.  240.] 

Money  Voluktabilt  Paid.— Where  a  peraon  pays  money,  being  nnder 
no  legal  oompulrion  or  constraint,  he  cannot  recover  the  amount  so  paid. 

Assumpsit  for  money  had  and  receiyed.  The  faots  appear 
from  the  opinion.  A  nonsuit  was  ordered,  with  leave  to  mora 
for  a  new  trial. 

Buggies  and  Hawkina^  for  the  plaintiff. 

Sudfim,  contra, 

Spenoeb,  J.  The  plaintiff  has  brought  this  action  for  money  had 
and  received,  to  recover  back  three  hundred  dollars,  voluntarily 
paid  by  him  under  the  following  circumstances:  The  plaintiff's 
farm  was  about  to  be  sold  on  execution,  and  the  defendants,  at 
his  instance,  came  forward  and  bid  it  off  under  a  parol  agreement, 
as  stated  by  one  of  the  witnesses,  to  reconvey  it  to  the  plaintiff 
on  being  repaid  the  money  advanced,  and  by  another  witness, 
to  reconvey  if  the  plaintiff  paid^  the  amount  advanced,  with 
legal  interest,  in  four  months,  unless  the  plaintiff  should  think 
fit  to  allow  them  something  for  their  trouble.  By  another  wit- 
ness it  was  stated  that  the  defendants  were  to  reconvey  the  farm 
at  any  time  within  a  twelvemonth,  on  the  repayment  of  the  pur* 
chase-money,  with  the  legal  interest  and  a  reasonable  compen* 
sation  for  their  trouble.  Soon  after  the  purchase  of  the  farm  by 
the  defendants  at  public  auction,  the  plaintiff  applied  to  them 
to  reduce  the  agreement  to  writing.  This  they  did,  and  by  the 
writing  which  they  gave  to  the  plaintiff,  they  agreed  to  convey 
to  him  the  farm  on  being  refunded  the  money  advanced,  with 
interest  and  three  hundred  dollars  for  their  expenses  and  trouble, 
in  about  two  months  from  the  time  of  the  sale.  On  receiving  this 
written  proposition,  the  plaintiff  observed  to  the  defendants  that 
three  hundred  dollars  was  a  very  large  sum  for  so  short  a  time, 
butlie  knew  he  was  obliged  to  pay  whatever  they  demanded .  The 
plaintiff  also  observed  that  the  defendants  had  agreed  to  give 
him  four  months  to  redeem,  on  which  one  of  the  defendants 
stated  he  had  been  obliged  to  ride  three  or  four  days  for  the 
money,  not  having  it  on  hand,  and  the  agreement  was  altered  by 
extending  the  tkne  one  month  longer.  The  plaintiff,  within  the 
time  specified,  paid  the  defendants  the  amount  advanced  by 
them,  the  interest  and  three  hundred  dollars  for  their  trouble. 
The  farm  was  worth  eight  thousand  dollars  and  had  been  bid  off 
at  more  than  three  thousand  dollars. 
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On  this  proof,  the  judge  directed  a  nonsuit,  which  the  plaint- 
iff has  moved  to  set  aside  for  misdirection.  The  defendants 
having,  with  their  own  money,  purchased  the  plaintiff's  farm  on 
an  execution,  under  a  parol  agreement,  I  strongly  doubt 
whether  there  existed  any  remedy  for  him  at  law  or  in  equity 
to  enforce  this  agreement  or  to  recover  damages  for  its  non- 
peiformanoe.  It  related  to  lands  and  comes  within  the  eleventh 
section  of  the  statute  for  the  prevention  of  frauds,  which  de- 
clares that  no  action  shall  be  brought  whereby  to  charge  anj 
person  upon  any  contract  or  sale  of  lands,  or  any  interest  in  or 
concerning  them,  unless  the  agreement  or  some  note  thereof  be 
in  writing.  The  wisdom  of  this  statutory  provision  is  rendered 
manifest  by  the  facts  in  this  case.  The  witnesses  who  speak  of 
the  contract  all  differ  from  each  other  as  to  its  terms.  Viewing 
as  I  do,  the  defendants  under  no  legal  obligation  to  reconvey  the 
property  they  had  purchased,  when  the  plaintiff  afterwards 
treated  with  them  for  the  re-acquisition  of  the  farm,  he  treated 
as  a  purchaser,  and  they  had  a  right  to  exact  such  terms  as  they 
saw  fit.  It  is  in  vain  to  urge  the  moral  obligation  which  the 
defendants  were  under  from  their  parol  agreement,  or  the  hard- 
ship of  the  particular  case;  courts  of  law  cannot  enforce  moral 
duties  or  relieve  particular  hardships  without  a  legal  basis.  If 
parties  are  inattentive  to  their  own  interests  from  too  great 
confidence  or  from  ignorance,  they  must  frequently  be  remedi- 
less. 

The  present  case  has  been  compared  to  a  set  of  cases  where 
money  has  been  unjustly  extorted,  and  a  remedy  has  been 
afforded,  by  an  action  for  money  had  and  received,  to  recover 
it  back.  The  case  of  AsUey  v.  Reynolds^  2  Str.  916,  has  been 
cited.  Plate  was  pawned  to  raise  twenty  pounds.  At  the  end 
of  three  years  the  pawner  came  to  redeem,  and  offered  to  pay 
the  money,  and  four  pounds,  which  was  more  than  the  legal 
interest;  the  pawnee  demanded  ten  pounds.  There  was  a  sec* 
ond  tender  of  the  four  pounds;  it  was  refused,  and  the  ten 
.pounds  insisted  on.  The  plaintiff  paid  it,  and  got  his  goods, 
and  brought  his  action  to  recover  the  surplus  beyond  the  legal 
interest;  and  he  recovered,  on  the  principle  that  it  was  a  pay- 
ment  by  compulsion,  and  that  he  must  have  had  such  an  imme« 
diate  want  of  his  goods  that  an  action  of  trover  would  not  do 
his  business.  The  principle  of  this  case  has  been  subsequently 
overruled  by  Lord  Kenyon,  in  the  case  of  Knibba  v.  Hall,  1  Esp. 
84.  There  a  landlord  had  exacted  five  guineas  more  than  the 
real  rent  of  chambers,  which  demand  the  tenant  resisted,  in- 
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Bisting  that  the  rent  was  twenty  and  not  twenfy-fiye  guineas, 
and  to  avoid  a  distress  which  was  threatened,  paid  at  the  rate 
of  twenty-five  guineas.  His  lordship  held  that  this  was  not  a 
payment  by  compulsion,  as  the  tenant  might,  by  a  replevin, 
have  defended  himself  against  the  distress;  and,  therefore,  after 
a  voluntary  payment  so  made,  he  should  not  be  allowed  to  dis- 
pute its  legaliiy.  Without  undertaking  to  pronounce  between 
the  cases  cited,  the  present  differs  materially  from  both;  here 
there  was  no  legal  right  to  demand  a  conveyance  of  the  prop- 
erty; there  was  no  title  to  it  on  the  part  of  the  plaintiff;  be- 
sides, there  was  no  standard  whereby  to  ascertain  the  allowance 
which  Ought  to  have  been  made  to  the  defendants  for  their 
trouble.  In  the  case  from  Strange,  the  standard  was  the  legal 
interest,  and  in  the  case  decided  by  Lord  Eenyon,  the  sum 
exacted  beyond  the  rent  stipulated  was  a  fact  depending  on 
proof,  and  would  have  been  the  amount  which  the  defendant 
had  a  right  to  claim.  The  case  of  Smith  v.  Bromley,  Dong. 
696,  in  note,  has  also  been  relied  on;  in  that  case,  money  had 
been  advanced  by  a  relation  of  the  bankrupt,  to  induce  a  cred 
itor  who  refused,  without  such  advance,  to  sign  a  certificate. 
An  action  was  brought  to  recover  it  back,  and  though  Lord 
Mansfield  was  at  first  against  the  action,  he  afterwards,  with  the 
other  judges,  sustained  it,  as  coming  within  the  letter  and  rea- 
son of  the  statute  which  prohibited  such  inducements  being 
taken.  On  the  ground  that  there  existed  no  legal  right  on  the 
part  of  the  plaintiff  to  demand  or  enforce  a  conveyance,  that 
he  must  be  considered  in  the  light  of  any  other  purchaser,  and 
that  the  defendants  might  make  their  own  terms,  and  that  the 
plaintiff  has  voluntarily,  and  with  his  eyes  open,  fixed  the  com- 
pensation claimed  by  the  defendants,  and  paid  them  the  money, 
he  can  have  no  claim  to  call  on  the  court  to  aid  him  in  getting 
rid  of  what  he  conceives  an  unconscientions  advantage.  But 
if  there  did  exist  a  legal  remedy  to  enforce  a  reconveyance,  as 
the  measure  of  the  defendants'  claim  to  compensation  rested  in 
arbitrary  discretion,  the  plaintiff,  by  voluntarily  acceding  to 
the  terms  proposed  by  the  defendants,  has  lost  any  right  to  call 
on  a  jury  to  relieve  him  from  an  allowance  deliberately  fixed  bj 
himself. 
The  nonsuit,  in  my  opinion,  was  properly  direoted. 

Thompson,  J.,  delivered  a  dissenting  opinion. 

Kent,  C.  J.,  Van  Ness,  and  Taxes,  JJ.,  concuxTed  in  the 
opinion  delivered  by  Sfevoeb,  J. 

Bule  refused. 
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Livingston  v.  Roosevelt. 

[4  JoBinoVt  361.] 

AUTHORTTT  OF  Pabtneb  TO  BiND  FiBBi.— Where  a  person  takes  a  im* 
gotiable  security  from  one  partner  for  what  is  known  at  the  time  io  bo 
the  indiyidnal  debt  of  such  partner  giving  the  security,  the  firm  is  not 
liable. 

Pabtnsb's  Poweb  in  Ldctted  Pabtnbbship.— Where  a  partnership  is 
limited  to  a  particular  trade  or  business,  one  partner  cannot  bind  his 
copartner  by  any  contract  not  relating  to  such  trade  or  business,  and 
third  persons  will  be  presumed  to  have  knowledge  of  the  limited  nature 
of  the  partnership  from  the  circumstances  connected  with  the  business 
of  the  firm. 

Assumpsit  on  a  promissory  note  dated  April  26, 1805,  drawn 
by  defendant,  C.  I.  Booseyelt,  payable  to  0.  C.  Boosevelt  & 
Co.,  and  indorsed  by  C.  I.  B.  in  the  name  of  C.  G.  B.  &  Co.  to 
the  plaintiff.  The  note  was  regularly  protested  for  non-pay- 
inent,  and  notice  duly  given  to  C.  C.  B.  &  Co.  Judgment  by 
default  was  entered  against  C.  I.  B.;  the  other  defendant,  C.  0. 
B.,  pleaded  non-assumpeit.  The  defendants  had  formed  a 
special  partnership  in  February,  1803,  to  cany  on  the  ''  sugar 
refining  business,"  and  so  continued  until  June,  1805,  when  the 
firm  was  dissolved,  notice  thereof  being  published  in  two  news- 
papers. The  note  was  given  by  C.  I.  B.  for  twenty  pipes  of 
brandy  sold  to  him  by  Bogert,  the  plaintifi^s  agent.  The  facta 
iurther  appear  from  the  opinion.  Pursuant  to  the  direction  of 
the  judge  the  jury  found  for  the  plaintiff.  The  defendants  then 
moved  for  a  new  trial,  and  raised  the  following  questions  for  the 
<x)n8ideration  of  the  court:  1.  Is  the  partnership  liable  on  a 
security  taken  for  what  was  known  to  be  the  individual  debt  of 
<me  partner?  2.  If  the  individuality  of  the  debt  were  not  known 
to  the  plaintiff  or  his  agent,  still,  in  limited  partnerships,  has 
one  partner  authority  to  bind  the  firm  in  a  transaction  out  of 
4he  scope  of  the  partnership? 

Oriffin  and  Earriaon,  for  the  defendant,  as  to  the  first  point, 
relied  on  the  cases  of  LivingsUm  t.  HasHe,  2  Cai.  246;  and 
Lansing  t.  Oaine,  2  Johns.  800  [8  Am.  Deo.  422].  On  the 
second  point  counsel  cited:  Watson  on  Partn.  160;  16  Yin.  Ab. 
242;  1  Salk.  126;  Comp.  814;  6  Yes.  jun.  604;  1  Esp.  Cas.  29; 
and  compared  the  power  of  special  partner  to  that  of  a  spaoial 
agent:  8  T.  B.  757,  760. 

T,  A,  Emmei,  contra,  contended  that  the  note  was  taken  in 
ignorance  that  the  purchase  was  made  by  C.  I.  B.,  in  his  indi- 
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yidual  capacity;  and  that  in  order  to  release  the  partnership 
collnsion  between  plaintiff  and  0.  I.  R,  to  defraud  C.  0.  B. 
must  be  shown:  Watson,  202;  Ex  parte  Bonbonus,  8  Yes.  jun. 
640;  Sioan  y.  Stede,  7  East,  210. 

Yan  Nsss,  J.  Whether  the  plaintiff  knew  that  the  debt  for 
which  he  received  the  partnership  security  was  the  private 
debt  of  Oornelius  I.  Boosevelt,  is  a  question  of  fact,  and  we 
are  called  upon  to  decide  whether  if  that  question  had  been 
submitted  to  the  jury,  they  ought  not  to  have  found  for  the 
defendant.  The  partnership  was  special,  being  limited  to  the 
sugar  refining  business  in  the  city  of  New  York,  where  all 
the  parties  resided.  At  the  time  the  partnership  was  formed, 
notice  was  given  for  two  weeks  successively  of  the  nature  and 
extent  of  it,  in  two  daily  papers,  published  here,  both  of  which 
the  plaintiff  took  during  that  period.  The  house  where  the 
business  was  to  be  transacted  was  designated  in  the  notice,  and 
"  sugar  house,"  in  large  letters,  was  painted  upon  it.  The  de- 
fendant, Oornelius  C.  Boosevelt,  at  no  time  consented,  or  waa 
priyy  to  any  extension  of  the  connection  beyond  the  particular 
object  for  which  it  was  originaUy  formed.  The  article  sold, 
and  which  was  the  consideration  of  the  note  in  question,  had 
no  relation  to  the  business  of  sugar  refining,  and  it  would, 
therefore,  never  have  occurred  to  any  one;  that  Cornelius  I. 
Boosevelt  purchased  it  on  the  partnership  account,  unless  he 
had  expressly  declared  that  to  be  his  intention.  There  was 
nothing,  either  in  the  acts  or  declarations  of  Cornelius  I.  Boose- 
velt, from  which  the  plaintiff's  agent  could  infer  that  he 
bought  the  brandy  for  the  use  of  the  company.  The  contract 
was  made  with  Cornelius  I.  Boosevelt,  without  the  knowledge 
or  consent  of  his  copartner.  He  gave  his  note  at  his  own  house 
(and  not  at  the  counting-house  of  the  company)  for  the  pay- 
ment of  it,  with  the  indorsement  of  the  firm,  as  collateral  secur- 
ity; and  the  note,  in  this  form,  was  received  by  the  plaintiff, 
without  objection.  The  manner  in  which  the  note  v^as  drawn 
is  inconsistent  with  the  idea  of  a  sale  to  the  firm. 

It  is  not  hazarding  anything  when  I  say  that,  where  a  sale 
has  been  made  to  partners,  it  would  be  a  perfect  novelty  among 
merchants  to  receive  the  note  of  one  of  them  indorsed  by  the 
film.  There  could  be  no  possible  use  in  it.  No  additional  se- 
curity was  derived  from  its  being  given  in  that  form.  After 
the  contract  for  the  sale,  but  before  the  delivery  of  the  note, 
the  plaintiff  himself  (and  this  is  the  only  instance  of  his  per- 
sonal agency  in  the  whole  transaction)  made  oath  at  the  custom* 
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hotiBe  that  the  sale  was  made  to  Cornelius  I.  BooBOTelt;  thus 
giTing  the  highest,  most  solemn,  and  satisfactory  oTidence  of 
his  understanding  of  the  sale,  at  the  time  when  it  was  made, 
and  which  is  in  exact  coinddenoe  with  all  the  documentary 
and  other  eridence  in  the  cause,  even  with  that  of  Mr.  Bogert, 
which  I  shall  presently  notice.  Upon  this  eyidence,  I  am  per- 
suaded, the  jury  would  haye  found,  that  the  sale  was  made  to 
Cornelius  I.  Boosevelt,  in  his  individual  capacity;  that  this  was 
known  to  the  plaintiff;  and,  consequently,'  that  originally  he 
only  was  liable  for  the  payment  of  it.  This  court  has  often 
decided  that  one  partner  cannot  pledge  the  partnership  secur- 
ity for  what  is  proved  to  be  the  separate  debt  of  such  partner, 
without  the  consent  or  privity  of  the  other  partners:  Livingston 
T.  Hastie  &  Fairick,  2  Oaines,  246;  Lansing  v.  Oaine  <jb  Ten 
Eyck,  2  Johns.  300  [3  Am.  Dec.  422J.  In  the  case  of  DuJlxm  v. 
SooseveU,  decided  in  May  term,  1808,  and  which  is  not  reported, 
the  facts  were  almost  precisely  similar  to  those  I  have  above 
stated.  The  court  in  that  case  were  unanimously  of  opinion 
that  the  plaintiff  could  not  recover,  vnthout  overruling  the 
principles  laid  down  in  Livington  v.  JSastie  &  Patrick  and 
Lansing  v.  Gaine  S  Ten  Eyck.  The  only  difference  between 
these  two  cases  and  the  present,  is  that  which  may  be  supposed 
to  arise  out  of  the  evidence,  that  the  defendants  were  consid- 
ered to  be  general  partners  at  two  of  the  banks,  and  by  several 
merchants  in  this  city,  who  were  witnesses  on  the  trial,  and  the 
testimony  of  John  G.  Bogert,  the  plaintiff's  agent.  As  to  the 
first,  if  mere  reputation  is  sufficient  to  enable  one  of  several 
special  partners  to  charge  another  in  a  case  circumstanced  as 
this  is,  then  there  is  an  end  as  to  third  persons,  of  all  lim- 
ited partnerships.  In  point  of  fact,  here  was  not  a  general 
partnership.  Of  this,  notice  was  given  in  a  manner  best  cal- 
culated to  apprize  the  community  of  it.  What  other  precau- 
tionaiy  measure  could  the  defendant  have  talten?  After  this 
notice,  not  a  single  act  at  any  time  appears  to  have  been  done 
by  Cornelius  C.  Boosevelt,  foom  which  a  well  founded  reputa- 
tion of  a  general  partnership  could  have  originated.  Besides, 
this  reputation,  at  most,  is  but  presumptive  evidence  of  a  gen- 
eral partnership,  and  the  force  of  this  is  completely  destroyed 
by  direct  and  positive  proof  that  the  partnership  veas  limited 
to  a  particular  object.  Next,  as  to  the  testimony  of  Bogert, 
which  was  much  relied  upon. 

On  a  critical  examination  of  his  evidence  it  will,  I  think,  be 
found  to  operate  against  the  plaintiff.    He  says,  in  the  first 
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infitance,  that  lie  anderetood  the  sale  of  the  brandy  to  be  ''  to 
and  for  the  paxtnerBhip;"  but  he  adds  immediately  afterwards, 
*^that  notiiiBgwas  said  on  whose  aocotint  the  purchase  was 
^SMtde;"  bat  *'  that  the  partnership  security  was  to  be  given  for 
it."  He  goes  on  to  state  "that  the  sale  was  not  completed 
until  he  had  aaiisfied  himself  by  inquiries  that  the  defendants 
were  partners."  Now  the  fact  stated  by  Bogmi;,  that  the  part- 
Jkemhip  engagement  was  to  be  given,  is  the  only  one  from 
which  it  can  be  inferred,  for  he  nowhere  says  so  in  express 
terms,  that  be  even  supposed  the  sale  was  made  to  the  com- 
pany; and  when  we  see  how  that  was  in  fact  given  and  received, 
without  objection,  and  take  into  view  the  other  facts  in  the 
case,  the  fair  conclusion  is  that  he  considered  the  contract  as 
made  with  Cornelius  I.  Eoosevelt  individually,  and  that  all 
/he  was  solicitous  about  was  to  obtain  the  partnership  security 
for  the  payment  of  it.  If  Bogert  really  conceived  this  to  be  a 
•sale  to  the  firm,  is  it  not  very  singular  that  he  never  came  to  an 
•explanation  to  that  effect  with  Cornelius  I.  Boosevelt  ?  Yet  it 
•does  not  appear  tiiat  during  the  whole  negotiation  a  syllable 
was  uttered  as  to  whom,  or  on  whose  account  it  was  made;  and 
tins  is  the  more  surpodsing  when  it  appears  that  he  made  in- 
quiries to  satisfy  the  doubts  and  suspicions  which  he  enter- 
tained of  the  existence  of  a  partnership  at  all.  Why,  when 
making  these  inquiries,  did  he  not  apply  to  Cornelius  C.  Boose- 
velt,  whose  security  he  wished  to  obtain,  and  who  was  the  only 
one  able  to  give  him  correct  information?  I  confess  that  I  am 
not  satisfied  with  this  testimony;  and  after  a  careful  review  of 
all  the  circumstances,  I  cannot  perceive  how  the  juiy  could 
-.avoid  saying  that  the  plaintiff  made  the  sale  to  Cornelius  I. 
fioosevelt,  in  his  private  capacity;  and  that  the  debt,  for  which 
the  indorsement  of  the  firm  was  taken,  was  his  private  debt, 
contracted  without  the  concurrence  of  Cornelius  C.  Boosevelt, 
expressed  or  implied;  and  if  they  had  so  found,  it  is  con* 
ceded  that  the  partnership  security  as  against  Cornelius  0. 
jBoosevelt,  in  judgment  of  law,  is  fraudulent  and  void. 

But   there  is  another  equally  fatal  objection  against  the 
-plaintiff's  right  to  recover.    The  distinction  between  general 
and  special  partnerships  is  probably  coeval  with  their  existence, 
.  A  general  rule,  applicable  to  both,  is  that  in  transactions  relat- 
ing to  the  joint  concern,  one  of  several  partners  may  bind  the 
rest.    He  may  sign  notes,  indorse  or  accept  bills  for  the  com- 
.  mon  benefit,  etc.,  without  applying  to  the  rest  in  every  partic- 
4ilar  case.     But  this  authority  of  a  single  partner  has  ita 
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limitation.    Formerly,  as  appears  by  the  case  of  Parkney  ▼• 
EaU,  1  Salk.  126,  and  S.  C,  1  Ld.  Kaym.  175,  it  was  probably 
less  extensive  than  at  this  day.     One  partner  of  the  concent 
has  no  authority  to  pledge  the  partnership  goods  for  his  own 
debt,  nor  can  he  bind  the  firm  to  any  engagements  known  at. 
the  time  to  be  unconnected  with  and  foreign  to  the  partnership.. 
This  has  not  only  been  so  settled  by  this  court,  but  now  is^ 
and  always  has  been  the  established  law  in  England.     Not  ao. 
adjudged  case,  nor,  I  believe,  a  single  dictum  can  be  found  the 
other  way.    This  will  appear  from  most  of  the  cases  which  I 
shall  presently  have  occasion  to  mention  for  another  purpose. 
In  special  partnerships,  however,  this  power  of  the  individuals 
composing  them  is  restricted  to  still  narrower  limits,  and  caik 
only  be  legally  exercised  within  the  compass  of  that  particular 
business  to  which  the  partnership  relates.    It  is  as  circum- 
scribed as  the  partnership  itself.    It  is,  therefore,  analogous  to* 
that  which  is  conferred  on  an  agent  appointed  for  a  special  pur- 
pose, who,  if  he  exceed  his  authority,  cannot  bind  his  principal: 
I'enn  and  another  v.  Harrison  and  others,  3  T.  R.  757,     This. 
analogy  is  complete  in  all  cases  where  third  persons  have  deal- 
ings with  a  special  partner,  with  notice  that  he  is  such.    And 
accordingly  it  has  been  repeatedly  ruled  that  whenever  such  a 
partner  pledges  the  partnership  funds  or  credit,  in  a  transaction 
which  is  known  to  be  unconnected  with,  and  not  fairly  and 
reasonably  within  the  compass  of  the  partnership,  it  is,  as  to> 
the  other  partners  fraudulent  and  void.    They,  however,  to 
entitle  themselves  to  the  protection  of  this  rule  of  law,  mu4t 
not  do,  or  consent  to,  or  sufiEer  anything  to  be  done  which  may 
hold  them  oat  to  the  world  as  general  partners;  and  it  would 
always  be  prudent  and  proper  (though  I  will  not  say  it  is  indis- 
pensably necessaiy)  to  give  public  notice  to  the  community  that 
the  partnership  is  special,  and  of  the  particular  species  of  traffic 
or  business  to  which  it  is  confined:  WUlet  v.  Chambers,  Cowper^ 
814;  De  Berkom  v.  Smi^  and  another^  1  Esp.  N.  P.  Bep.  29; 
Arden  v.  Sharp  and  anoiher,  2  Esp.  N.  P.  Bep.  624;  Shirefft 
and  another  v.  Wilks,  1  East,  48. 

In  the  case  Ik  parte  Bonbonus,  8  Yes.  540,  Lord  Eldon  ex- 
presses himself  thus:  **  I  agree  it  is  settled  that  if  a  man  givea* 
a  partnership  engagement  in  the  partnership  name  with  regard 
to  a  transaction  not  in  its  nature  a  partnership  transaction,  he 
who  seeks  the  benefit  of  that  engagement  must  be  able  to  say 
that  though  in  its  nature  not  a  particular  transaction,  yet  there* 
was  some  authority  beyond  the  mere  circumstance  of  partner- 
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ship  to  enter  into  that  contract  so  as  to  bind  the  partnership, 
and  then  it  depends  upon  the  degree  of  evidence."  Nothing 
has  been  done  in  the  present  case  to  impair  the  claim  to  the 
benefit  of  this  role.  The  business,  as  far  as  it  relates  to  Cor- 
nelius 0.  Boosevelt,  has  been  carried  on,  for  aught  that  it  ap- 
pears to  the  contrary,  conformably  to  the  terms  upon  which  the 
partnership  was  formed.  He  has  done  no  act  to  countenance  a 
belief  that  these  terms  were  different  from  those  specified  in  the 
notice.  He  was  a  stranger  to  the  purchase  of  the  brandy,  he 
had  no  agency  nor  interest  in  the  shipment  of  it  afterwards;  it 
was  manifestly  an  article  tmconnected  with  the  objects  of  the 
partnership,  nor  was  there  anything  in  the  nature  of  the  trans- 
action, or  the  manner  of  conducting  it,  to  justify  a  belief  of 
the  contrary.  It  has,  indeed,  been  urged  that  it  might  haTC 
been  purchased  for  the  purpose  of  exportation  to  tiie  West 
Indies,  and  of  bringing  back  from  thcDce  a  cargo  of  raw  sugar 
to  be  refined  in  New  York  on  the  partnership  account.  Bat  the 
suggestion  is  not  supported  by  the  evidence.  The  whole  trans- 
action wears  a  different  aspect.  Suppose  this  had  turned  out 
to  be  a  lucrative  speculation.  Certainly  Cornelius  C.  Boosevelt 
would  have  had  no  claim  to  a  participation  in  the  profits. 
Therefore,  there  is  no  justice  in  imposing  upon  him  the  whole 
of  the  loss.  Had  it  been  submitted  to  the  jury  to  decide 
whether  the  purchase  of  this  brandy  was  connected  vdth  the 
business  of  the  partnership,  I  think  they  would  have  decided 
in  the  negative. 

There  is  no  collision  between  what  I  have  said  and  the  cases 
Ex  parte  Boribonus,  8  Yes.  540,  and  Sioan  v.  Steele,  7  East,  210. 
As  I  understand  these  cases  they  were  decided  upon  the  veiy 
principles  which  I  have  attempted  to  establish.  To  borrow 
money  and  to  negotiate  bills  and  notes  are  as  incidental  to  and 
as  usual  and  necessaiy  in  a  special  as  a  general  partnership. 
Business  of  this  sort  falls  equally  within  tiie  scope  of  the  one 
as  the  other,  and  in  the  absence  of  all  fraud,  the  authority  of 
the  individual  partners  to  bind  the  company  is  the  same  in  both. 
This  is  one  of  the  risks  common  to  all  kmds  of  partnerships, 
and  it  would  be  repugnant  to  commercial  policy  and  conveni- 
ence to  make  any  distinction  in  this  respect  between  them. 
The  reason  why  this  would  be  the  tendency  of  such  a  distinc- 
tion is  obvious.  In  all  money  concerns  and  negotiations  in 
commercial  paper,  there  is  nothing  upon  the  face  of  them  for- 
eign from  a  limited  partnership,  nothing  to  awaken  suspicion 
or  excite  inquiiy;  and  if  one  partner,  in  the  course  of  business. 
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abuse  the  special  trust  in  him,  innocent  thiid  persons  might 
suffer. 

My  opinion  is  that  there  ought  to  be  a  new  trial,  with  costs 
to  abide  the  event  of  the  suit. 

Thompsok  and  Yates,  JJ.,  were  of  the  same  opinion. 

Spenoeb,  J.  It  cannot,  I  think,  be  pretended,  that  in  point 
of  fact,  the  plaintiff  knew,  when  the  brandy  was  sold,  that  it 
was  on  the  private  account  of  Cornelius  I.  Boosevelt.  Mr. 
Bogert  is  explicit  in  his  testimony,  that  the  sale  was  on  the 
credit  of  the  partnership;  that  he  knew  of  no  limitation  of  the 
partnership,  but  after  inquiry,  believed  it  to  be  general. 

The  circumstances  which  are  supposed  sufficient  to  render 
the  plaintiff  chargeable  with  notice  of  the  limitation  of  the 
partnership,  appear  to  me  to  be  susceptible  of  easy  explanation. 
From  the  evidence  in  relation  to  the  publication  in  the  gazette, 
considering  the  lapse  of  time  from  the  insertion  of  the  notice, 
and  the  fact  that  the  plaintiff  was  not  engaged  in  commerce, 
with  the  further  fact  that  merchants  who  took  both  the  papers 
were  ignorant  that  the  partnership  was  special,  and  had  not 
attended  to  the  notice,  my  mind  is  decisively  impressed,  that 
the  plaintiff  cannot  be  supposed  ever  to  have  retained  it  in  his 
recollection.  The  bill  of  parcels  and  form  of  the  note,  which 
were  the  acts  of  Cross,  ought,  on  no  principle,  to  excite  sus- 
picion, for  Gross  was  not  the  agent  of  the  plaintiff,  and  as  he 
has  testified,  propeeded  without  any  instructions  from  the 
plaintiff,  or  Mr.  Bogert,  in  making  out  the  bill  and  in  taking 
the  note.  The  affidavit  at  the  custom-house  was  made  after  the 
sale  by  Bogert;  it  is,  therefore,  impossible  that  he  should  have 
given  information  to  the  plaintiff  that  the  sale  was  to  Cornelius 
L  Boosevelt,  contrary  to  the  fact  to  which  he  teeiifieS|  that  the 
sale  was  to  the  firm  and  on  its  credit.  The  affidavit  was  sub- 
stantially true,  and  ought  to  be  construed  in  reference  to  the 
object  to  be  affected  by  it. 

As  it  regarded  the  United  States,  it  was  perfectly  immaterial 
whether  the  affidavit  stated  a  sale  to  one  or  all  the  vendees;  the 
object  was  to  identify  the  goods,  and  obtain  a  debenture.  I 
cannot  but  consider,  for  the  reasons  which  I  have  given,  that  it 
would  be  contrary  to  facts  in  the  case,  to  suppose  the  plaintiff 
knew  that  there  was  a  special  limited  partnership  when  the 
brandy  was  sold,  and  with  this  knowledge,  is  making  an  attempt 
to  charge  one  of  the  firm  for  articles  sold  to  the  other;  it  would 
be  neither  more  nor  less  than  presuming  a  fraud,  without  a  fact 
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to  support  it.  The  case  ought  to  be  tested  by  other  principles, 
and  if  on  those  principles  the  defendant,  Cornelius  C.  Boosevelt, 
is  not  responsible,  then  the  plaintiff  must  submit  to  his  loss. 

I  recognize  the  authority  of  the  cases  of  Livingston  t.  EasHe 
&  Patrick,  and  Lansing  v.  Oaine  &  Ten  Egck^  and  fully  assent  to 
the  law,  that  where  a  person  takes  a  partnership  security  from 
one  of  a  firm,  knowing  it  to  be  for  his  priyate  concerns,  and  dis- 
connected with  the  objects  of  the  partnership,  the  other  partner 
is  not  chargeable,  and  he  is  not  responsible  in  consequence  of 
the  collusion  and  fraud.  I  hold  it  to  be  equally  well  settled, 
that  if  a  person,  in  the  course  of  trade,  bona  fide  takes  a  bill, 
uninformed  that  it  was  given  without  the  knowledge  of  the 
other  partner,  and  not  in  relation  to  the  partnership  concerns, 
whether  the  partnership  be  a  limited  one  or  general,  the  whole 
firm  will  be  bound.  The  cases  of  Swan  and  others  t.  Steele  and 
others^  7  East,  210,  and  Ex  parte  Bonbanm,  8  Yes.  540,  though 
not  authoritative  here,  justify  the  position  I  have  made.  These 
cases  decide  that  a  bona  fide  holder  of  a  bill,  for  a  sufficient 
consideration,  and  without  notice  that  it  was  given  by  one 
partner  for  an  individual  debt  not  relating  to  the  partnership, 
might  recoTer  against  all  the  partners,  though  the  bill  was,  in 
fact,  given  by  one  of  them  for  a  debt  not  relating  to  the  partner- 
ship. But  whatever  might  have  been  the  objects  of  the  defend* 
Ant's  partnership  in  its  inception,  it  appears  to  me  that  the 
evidence  in  the  case  shows,  conclusively,  that  by  their  own  acta 
the  reputation  that  it  had  become  general  was  well  warranted. 

The  defendants,  from  the  commencement  of  the  partnership, 
kept  accounts  at  two  of  the  banks  in  the  city,  and  had  there 
been  considered  as  general  partners;  the  entry  of  the  partner- 
ship firm  was  in  the  handwriting  of  C.  I.  Boosevelt,  in  the 
name  of  the  firm;  credit  was  given  to  the  partnership  on  the 
responsibility  of  C.  G.  Boosevelt,  and  nothing  was  known  at 
either  of  the  banks  of  a  limitation  of  the  partnership  business 
until  after  its  dissolution.  In  addition  to  this  the  presidents 
and  cashiers  of  the  two  banks,  several  merchants  of  extensive 
business,  and  brokers,  testified  that  they  knew  of  the  partner- 
ship, but  never  heard  of  any  limitation  until  after  the  dissolu- 
tion. It  cannot  be  denied  that  a  special  partnership  may  be- 
come general  from  the  acts  of  the  parties  in  the  conducting  of 
their  business  as  well  as  from  their  specific  arrangements.  It 
is  impossible  to  believe  that  C.  C.  Boosevelt  did  not  know  of 
the  mode  adopted  in  carrying  on  business  with  the  banks,  and 
that  he  was  there  regarded  as  a  general  partner;  and  if  he  did. 
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then  it  seems  to  me  to  follow  that  he  aided  and  assented  to  his 
being  considered  a  general  partner.  It  is  probable  that  the 
reputation  of  a  general  partnership  proved  so  fully,  and  not 
attempted  to  be  contradicted,  had  its  origin  in  the  mode  the 
defendants  adopted  in  carrying  on  their  business  at  the  banks; 
and  certainly  the  authority  dcTolved  on  C.  I.  Boosevelt  to  ne- 
gotiate paper  at  the  banks,  wairanted  the  reputation  and 
renders  both  the  defendants  liable.  The  case  seems  to  con- 
aider  the  plaintiff  as  the  principal,  and  Bogert  as  the  agent,  in 
the  sale  of  the  brandy,  but  I  cannot  see  on  what  facts  this  is 
founded.  The  legal  property  of  the  brandy  was  in  Bogert,  and 
the  plaintiff  was  merely  a  creditor  beneficially  interested  in  the 
proceeds,  without  any  authority  to  control  or  direct  the  dispo- 
aition  of  the  property.  But  it  is  not  necessaiy  to  scrutinize  or 
enlarge  on  this  part  of  the  case,  as  it  will  not  change  my 
opinion,  be  the  fact  either  way. 

One  of  two  innocent  men  must  suffer;  I  cannot  hesitate  in 
Baying  that  the  person  who  has  been  so  incautious  in  adopting 
a  partner  deficient  in  prudence  or  funds,  who  has  given  to  that 
partner  the  management  of  the  concerns,  who  has  stood  by  and 
permitted  him  to  raise  money  unlimitedly  on  his  credit^  by 
pledging  the  name  of  the  firm,  and  who  has  thus  given  his  aid 
to  the  reputation  which  certainly  existed,  and  on  which  the 
eredit  in  this  case  was  given,  must  be  responsible. 

Kent,  C.  J.  The  plaintiff  cannot  succeed  in  this  case,  if  the 
facta  warrant  the  conclusiou  that  he  took  a  partnership  security 
for  a  debt  which  he  actually  knew  at  the  time  was  the  private 
debt  of  the  particular  partner.  Nor  can  he  succeed  if  this 
actual  knowledge  be  not  made  out,  provided  the  subject-matter 
of  the  contract,  and  the  nature  and  circumstances  of  the  co- 
partnership were  sufficient  to  charge  him  with  constructive  or 
legal  notice  of  the  fact.  Believing  these  propositions  to  be  cor- 
rect, I  shall  examine  the  case  to  see  if  according  to  them  the 
plaintiff  can  be  permitted  to  retain  the  verdict. 

1.  The  law  is  well  settled  that  if  a  person  takes  a  partnership 
security  from  one  of  the  partners,  for  what  is  known  at  the 
time  to  be  the  particular  debt  of  the  partner  who  gives  such 
security,  the  copartnership  is  not  holden.  The  cases  in  this 
court  of  Livingston  v.  JSaslie  <B  Patrick,  and  of  Lansing  v.  Oaine 
S  Ten  Byck,  2  Caines,  246;  2  Johns.  300,  were  decided  upon 
this  ground;  and  the  cases  in  the  English  courts  of  Arden  v. 
Bharpe  db  OiUon,  Shireff  v.  WUJcs,  and  the  case  Ex  parte  Bon^ 
btmus  in  chancery,  2  Esp.  524;  1  East,  48;  8  Yesey  jun.  540,  all 
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recognize  the  same  principle.  The  knowledge  in  the  creditor 
that  the  partnership  name  is  given  for  the  individual  debt  of 
one  partner  renders  the  transaction  fraudulent  and  void  in 
respect  to  the  copartnership.  In  the  present  case,  the  juxy 
were  told  that  by  law  the  plaintiff  was  entitled  to  recover. 
According  to  my  view  of  the  case,  it  ought  to  have  been 
observed  to  the  jury  that  the  weight  of  evidence  was  in  support 
of  the  allegation  that  the  plaintiff  understood  at  the  time  that 
he  was  contracting  a  debt  with  Cornelius  I.  Boosevelt,  in  his 
individual  capacity,  and  that,  therefore,  the  plaintiff  was  not 
entitled  to  recover.    Let  us  cast  an  eye  over  the  material  facts. 

The  note  in  question  was  given  for  twenty  pipes  of  brandy, 
sold  to  C.  I.  Boosevelt,  and  there  is  no  evidence  in  the  case 
that  Cornelius  C.  Boosevelt  &  Co.  ever  dealt  in  the  article  of 
brandy,  or  carried  on  any  business  in  the  grocery  liue,  or  were 
concerned  generally  in  trade.  There  was  no  evidence  that  the 
firm  ever  held  themselves  out  to  the  world  as  being  engaged  in 
any  other  concern  than  the  sugar  refining  business,  nor  that 
they  ever  did,  in  fact,  step  beyond  that  limited  concern.  The 
plaintiff  was  then  unauthorized  to  conclude  that  this  purchase 
was  upon  a  partnership  account.  Prima  fade  it  certainly  was 
not,  and  it  lay  with  him  to  show  what  color  he  had  for  a  con- 
trary inference,  and  if  he  has  shown  none  that  is  reasonable,  he 
is  not  well  founded  in  his  attempt  to  charge  this  debt  upon  the 
firm. 

The  intrinsic  circumstances  of  the  transaction  are  sufficient 
to  show  that  the  plaintiff  knowingly  dealt  with  C.  I.  Boosevelt 
in  his  private  capacity,  and  there  can  be  no  doubt  but  that,  as 
a  matter  of  fact,  the  purchase  of  the  brandies  was  on  the  sep- 
arate account  of  C.  I.  B.,  and  that  the  partnership  was  not 
interested  in  the  purchase.  The  brandy  was  not  only  pur- 
chased by  C.  I.  Boosevelt,  but  shipped  by  him  for  the  West 
Indies,  on  board  a  vessel  owned  by  him  individually,  and  with 
other  goods  purchased  and  shipped  by  him  on  his  private  ac- 
count. He  drew  this  note,  in  his  own  name,  for  the  purchase- 
money,  in  favor  of  the  company,  and  then  indorsed  the  name 
of  the  firm,  and  delivered  the  note  so  indorsed  to  the  plaintiff. 
What  can  be  plainer  than  the  language  of  this  fact,  that  the 
note  was  drawn  and  received  for  a  private  debt,  and  that  the 
firm  was  only  given  as  a  security?  Was  it  ever  known  before, 
that  one  partner  contracting  a  debt  in  behaU  of  the  copartner- 
ship, took  this  circuitous  mode  to  give  the  note  of  his  house? 
There  could  be  no  possible  use  in  it,  and  merchants  are  not  ac*- 
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customed  to  take  such  indirect  methods  in  doing  business  with- 
out a  motiye.  If  it  was  understood  to  be  the  proper  debt  of 
the  company,  why  was  the  individual  partner  bound  directly 
and  absolutely  for  the  money,  and  the  company  only  contin- 
gently, in  the  character  of  indorsers?  Why  did  the  plaintiff, 
when  he  sold  to  a  company,  take  upon  himself  the  burden  of 
making  the  first  demand,  at  the  precise  time  of  payment,  upon 
the  individual  partner,  and  of  then  using  due  diligence  in  giv- 
ing notice  so  as  to  fix  the  indorsers?  And,  lastly,  why  did  the 
partner  himself  assume  the  responsibility  of  being  first  singly 
answerable  for  the  debt,  and  of  being  obliged  to  pay  it,  or  to 
lose  his  credit  before  the  company  were  resorted  to  ?  These 
questions,  cannot  be  answered,  as  it  strikes  me,  but  upon  the 
supposition  that  the  seller  as  well  as  the  purchaser  understood 
that  the  sale  was  on  a  private  and  not  on  a  partnership  account. 
The  agent  of  the  plaintiff  sufficiently  explains  why  the  note  was 
taken  in  this  shape,  when  he  says  that  ''  the  partnership  en- 
gagement was  to  be  given  for  the  brandies.'' 

There  are  other  facts  which  go  to  prove  that  the  brandies 
were  understood  to  be  sold  to  C.  I.  Boosevelt,  and  not  to  the 
company.  The  note  was  called  for  and  given  at  the  dwelling- 
liouse  of  C.  I.  Boosevelt,  not  at  the  counting-house  of  the  firm; 
the  bill  of  parcels  was  made  out  in  the  name  of  C.  I.  Boose- 
-velt  only;  the  brandy  was  entered  at  the  custom-house  in  his 
same,  and  the  plaintiff  made  oath  there  that  the  sale  was  to  0. 
I.  Boosevelt.  This  last  fact  ought  to  have  great  weight  in 
forming  our  conclusions  upon  the  transaction.  The  affidavit 
-was  made  before  the  note  was  given,  and  when  the  intention  of 
the  parties  must  have  been  well  understood  and  recollected. 
It  was  a  solemn  act,  in  which  we  must  suppose  that  the  fact  of 
the  sale,  and  to  whom,  was  stated  with  caution  and  precision. 
It  was  made  by  a  person  who  was  perfectly  competent  to  scru- 
tinize and  feel  the  force  and  import  of  expression,  and  who 
must  have  distinguished  quickly  and  accurately  between  a  sale 
to  an  individual  and  a  sale  to  a  mercantile  company.  The  affi- 
davit is  conclusive  that  the  plaintiff  did  not  then  understand 
there  was  any  other  purchaser  than  the  single  individual,  and 
ho  must  have  obtained  his  knowledge  of  the  sale,  either  from 
his  own  view  of  the  act,  or  from  the  information  of  his  agent. 
It  appears  then  to  me  to  be  a  consequence  not  to  be  resisted, 
that  the  note  was  drawn  in  the  shape  which  we  see  it,  in  order 
to  obtain  the  security  of  the  firm  to  a  debt  which  both  the  con« 
tracting  parties  knew  to  be  the  proper  debt  of  the  single  partner. 
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The  written  testimonj  from  which  this  conclusion  is  drawn 
weighs  much  more  in  the  scale  of  endence  than  the  parol  tes- 
timony (even  if  opposed  to  it)  of  the  agents  of  the  plaintiff, 
given  two  years  and  a  half  after  the  transaction  took  place. 
John  Cross  says,  that  the  bill  of  parcels  was  made  out  asG.  I. 
Boosevelt  directed,  and  that  he  received  no  directions  from  the 
plaintiff,  **  nor  does  he  recollect"  receiving  any  from  John  G. 
Bogert,  his  agent,  to  make  out  the  bill;  that  Bogert  directed  him 
to  call  for  the  note,  **  but  gave  him  no  directions  relative  to  the 
form  of  it;"  and  when  it  was  delivered,  neither  Bogert  nor  the 
plaintiff  made  any  objection  to  the  form  of  it.     This  negative 
testimony  then  proves  nothing.      Bogert  was   the  principal 
agent  of  the  plaintiff  in  the  transaction,  and  he  says  that  he  un- 
derstood the  purchase  was  on  a  partnership  account,  although 
he  declares  that  **  nothing  was  said  relative  to  whose  account 
the  purchase  was  made."    It  was  then  a  latent  inference  which 
he  had  no  authority  to  draw;  and  it  is  a  little  remarkable,  that 
if  it  was  understood  from  the  beginning  to  be  a  partnership  pur- 
chase, that  the  agent  should  say,  ''  that  the  sale  was  not  com- 
pleted until  he  had  satisfied  himself  by  inquiries  that  the  de- 
fendants were  partners,  and  that  the  partnership  engagement 
was  to  be  given  for  the  brandies."    The  construction  which  I 
give  to  this  parol  testimony  goes  in  confirmation  of  the  vmtten 
proof;  and  even  if  any  part  of  it  should  be  deemed  repugnant, 
it  cannot  be  compared  to  the  former,  either  in  judgment  of 
law  or  in  its  power  to  produce  conviction. 

There  is  one  circumstance  in  the  case  not  well  explained.  It 
states  that  the  sale  of  the  brandies  was  made  by  Bogert,  as 
agent  of  the  plaintiff.  This  fact  appears  to  be  conceded  through- 
out the  case,  and  Bogert  himself  testifies  that  he  acted  as  the 
plaintiff's  agent;  and  yet  it  is  further  stated,  that  the  brandies 
were  in  the  hands  of  Bogert,  as  administrator  of  one  Anthony 
Carroll,  deceased,  by  whom  the  brandies  were  imported,  and 
that  they  were  sold  in  part  satisfaction  of  a  debt  due  from 
that  estate  to  the  plaintiff.  It  is  possible  that  Carroll  and 
the  plaintiff,  had  been  concerned  together  as  partners  in  im- 
porting the  brandies,  or  that  Carroll  acted  nominally  as 
owner  and  really  as  agent  of  the  plaintiff  on  whose  capital 
the  business  was  conducted,  for  the  afiSdavit  of  the  plaintiff 
at  the  custom-house  (and  which  was  made  to  obtain  the 
usual  debenture)  must  have  been  in  the  character  of  pur- 
chaser from  Carroll.  But  without  being  able  to  solve  this 
fact,  it  is  sufi&cient  to  observe,  that  upon  this  case  the  court 
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must  consider  the  plaintiff  as  the  real  vendor  of  the  brandies, 
whatever  may  have  been  the  form  which  the  title  had  previously 
assumed.  He  was  considered  by  all  parties,  both  at  the  trial 
and  upon  the  argument,  as  the  vendor,  and  he  took  the  note  as 
principal,  for  a  debt  due  to  him  from  Boosevelt.  The  question 
of  notice,  therefore,  applies  to  him  as  an  original  party  to  the 
sale,  and  though  he  may  have  chiefly  effected  the  sale  and  took 
the  note  by  means  of  Bogert,  his  agent,  yet  in  all  such  cases 
notice  to  the  agent  ia  notice  to  the  principal. 

I  am,  therefore,  of  opinion,  upon  the  first  point,  that  the 
verdict  is  against  evidence.  The  inevitable  inference,  from  the 
testimony  appears  to  me  to  be,  that  the  plaintiff  or  his  agent 
actually  knew  that  the  purchase  was  not  a  partnership  concern, 
and  that  they  required  a  partnership  indorsement  by  way  of 
security.  Instead  of  a  pointed  direction  in  favor  of  the  plaintiff, 
the  justness  of  this  inference  ought  to  have  been  submitted  to 
the  jury. 

2.  But  if  the  plaintiff  did  not  in  fact  know  that  the  purchase 
"was  made  by  0. 1.  Boosevelt,  upon  his  own  account,  and  acted 
under  the  mistaken  impression  that  it  was  a  partnership  pur- 
chase, still  the  firm  were  not  bound  by  the  indorsement,  because 
the  facts  disclosed  amounted  to  constructive  notice,  or  notice 
in  law.  The  partnership  between  the  defendants  was  confined 
to  the  sugar  refining  business.  It  had  nothing  to  do  with  the 
purchase  or  sale  of  brandies.  The  partners  had  given  timely 
and  due  notice  in  the  public  gazettes  of  their  limited  engage- 
ment, and  had  designated  the  place  where  their  business  was  to 
carried  on.  Every  precaution  was  taken  which  the  nature  of 
the  case  admitted,  to  guard  the  public  against  misapprehension. 
If  persons  were,  afterwards,  under  a  mistake  as  to  the  con* 
fined  nature  of  the  partnership,  it  must  have  been  owing  to 
aome  dealings  of  the  copartnership  inconsistent  with  its  declared 
object,  or  to  gross  negligence  in  those  persons,  in  not  seeking 
information  at  the  proper  sources.  The  understanding  of  par- 
ticular merchants  that  the  defendants  were  general  partners,  was 
of  no  avail,  without  showing  that  the  house  had  done  some  act  to 
mislead,  or  given  some  reasonable  cause  for  that  impression. 
But  there  is  no  evidence  before  us,  according  to  my  view  of  the 
case,  that  the  partnership  ever  misled  the  public  by  a  single 
act,  or  transacted  any  business  which  had  not  an  immediate 
connection  with  its  limited  concern. 

The  habit  of  keeping  partnership  accounts  with  the  banks,  I 
do  not  consider  as  forming  an  exception  to  this  oonduot.    That 
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habit  was  peifectlj  consisteDt  with  their  particular  and  avowed 
business,  and  it  was,  besides,  a  private  matter,  not  in  the  way  of 
dealing,  and  which  the  public  were  not  to  know.  The  checks  and 
other  proper  negotiations  with  the  banks  were  generallj,  if  not 
entirely,  drawn  and  conducted  by  C.  I.  Boosevelt,  and  it  does 
not  appear  that  his  partner  ever  knew  of  or  rectified  a  single 
transaction  with  the  banks.  What  those  transactions  were  ought 
to  have  been  explained,  and  not  left,  as  they  are  now,  by  the  case, 
in  total  uncertainty.  Each  partner  had  a  power  to  draw  checks, 
in  the  partnership  name,  for  the  partnership  moneys  in  the 
bank,  because  it  is  incident  to  every  partnership  that  each  part- 
ner should  have  a  power  to  possess  and  dispose  of  the  partner- 
ship moneys  and  stock.  Each  partner  in  limited,  as  well  as  in 
general  partnerships,  can  draw  checks  and  give  notes;  but  it 
does  not  follow  from  thence  that  paper  given  by  a  partner,  on 
his  private  account,  would  bind  the  firm,  because  here  the 
authority  of  the  partner  fails;  there  must,  then,  be  something 
in  the  nature  of  a  debt,  or  in  the  nature  or  conduct  of  the  co- 
partnership, to  make  the  other  partner  responsible. 

There  are  cases  which  go  the  length  of  this  general  propo- 
sition, that  one  partner  cannot  pledge  the  partnership  funds 
nor  make  a  valid  partnership  engagement  for  his  individual 
debt:  Pinkney  v.  HaU,  1  Salk.  126,  and  1  Ld.  Baym.  175.  The 
cases  of  Oregson  v.  Huiton,  and  Marsh  v.  Vansommer,  cited  in  1 
East,  49.  The  opinion  of  Le  Blanc,  J.,  in  1  East,  55,  and  of 
Lord  Eldon,  in  6  Yes.  jun.  604.  Whether  this  doctrine  can  be 
supported  in  cases  where  the  person  dealing  with  the  partner- 
ship is  not  chargeable  with  knowledge  of  the  fact,  I  am  not 
prepared  to  say.  I  believe  the  English  law  is  now  understood 
to  be  otherwise,  and  perhaps  there  is  no  distinction  in  principle 
upon  this  point  between  special  and  general  partnerships,  and 
that  the  question,  in  all  cases,  is  a  question  of  notice,  express 
or  constructive.  All  partnerships  are  more  or  less  limited. 
There  is  no  one  that  embraces,  at  the  same  time,  every  branch 
of  business,  and  when  a  person  deals  with  one  of  the  partners 
in  a  matter  not  within  the  scope  of  the  partnership,  the  intend- 
ment of  law  will  be  that  he  deals  with  him  on  his  private 
account,  notwithstanding  the  partner  may  give  the  partnership 
name,  unless  there  be  some  circumstances  in  the  case  to  destroy 
that  presumption.  "  If,"  says  Lord  Eldon,  8  Vesey,  644,  **  un- 
der the  circumstances,  the  person  taking  the  paper  can  be  con- 
sidered as  being  advertised  that  it  was  not  intended  to  be  a 
partnership  proceeding,  the  partnership  is  not  bound.    Publio 
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notice  of  the  object  of  a  copartnership,  the  declared  and  hab- 
itual business  carried  on,  the  store,  the  counting-hotise,  the 
sign,  etc.,  are  the  usual  and  regular  indicia  by  which  the  nature 
and  extent  of  a  partnership  are  to  be  ascertained.  When  the 
business  of  a  partnership  is  thus  defined  and  publicly  declared, 
and  the  company  do  not  depart  from  that  particular  business, 
nor  appear  to  the  world  in  any  other  light  than  the  one  thus 
exhibited,  one  of  the  partners  cannot  make  a  valid  partnership 
engagement  on  any  other  than  a  j>artnership  account.  There 
must  be  some  authority  beyond  the  mere  circumstance  of  part- 
nership to  make  such  a  contract  binding.  Were  it  otherwise,  it 
would  be  idle  and  worse  than  idle  to  talk  of  limited  partner- 
ships in  any  matter  or  concern  whatever,  and  the  law  would  be 
recognizing  an  association  only  to  render  it  a  most  dangerous 
illusion  to  those  whom  it  embraced."  Lord  Eenyon  must  have 
understood  the  capacity  of  one  partner  to  bind  the  rest  with 
ibis  restriction  when  he  observed  in  the  case  of  De  Berkom  v. 
Smith  and  Lewis,  1  Esp.  29,  that  persons  might  be  partners  in  a 
particular  concern,  and  if  they  did  not  appear  to  the  world  as 
partners  it  should  not  be  sufficient  to  make  them  liable  in  cases 
not  connected  with  the  particular  business.  The  law  will  pre- 
sume in  all  such  cases  that  the  creditor  is  advertised  that  he  is 
not  dealing  on  a  partnership  account,  and  for  him  to  take  a 
partnership  engagement  without  the  consent  of  the  firm,  is,  in 
judgment  of  law,  a  fraud  upon  the  firm.  Suppose,  in  the  case 
of  a  general  commercial  partnership,  a  debt  was  to  be  con- 
tracted by  one  partner  upon  the  purchase  of  new  lands;  or  sup- 
pose, in  the  case  of  a  partnership  between  two  attorneys  in  law 
business,  a  partnership  note  was  to  be  given  by  one  of  them 
upon  the  purchase  of  groceries  or  furniture  for  his  family,  it 
could  not  be  supposed  by  any  one  that  the  company  would  be 
holden.  These  would  be  plain  cases  of  a  fraud  practised  upon 
the  firm,  of  which  the  creditor  would  be  chargeable  with  notice. 
When  the  public  have  the  usu^l  means  of  knowledge  given 
them,  and  no  means  have  been  suffered  by  the  partnership  to 
mislead  them,  every  man  is  to  be  presumed  to  know  the  extent 
of  the  partnership  with  whose  members  he  deals. 

There  are,  however,  qualifications  as  to  the  extent  of  this 
doctrine,  and  some  instances  occur  to  me  which  explain  and 
define  its  application,  and  which  it  may  not  be  amiss  to  men- 
tion. 

If  negotiable  paper  of  a  firm  be  given  by  one  partner  on  his 
private  account,  and  that  paper  should  pass  into  the  hands  of 
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an  innocent  and  bona  fide  holder,  as  in  the  case  of  paper 
negotiated  or  discounted  at  the  banks;  or  if  one  partner  should 
purchase,  on  his  private  account,  an  article  in  which  the  firm 
dealt,  or  which  had  an  immediate  and  direct  connection  with 
the  business  of  the  firm;  in  these  cases  I  should  think  that  a 
different  rule  ought  to  be  adopted,  and  one  requiring  the  actual 
knowledge  of  its  being  a  priyate  and  not  a  partnership  dealing 
to  be  brought  home  to  the  claimant.  The  circumstances  of 
these  cases  would  take  away  the  intendment  of  knowledge  in 
the  creditor.  The  indorsee,  for  instance,  of  such  a  note  takes 
it  upon  the  credit  of  the  partnership,  and  he  has  no  means  of 
knowing  from  the  paper  itself  on  what  account  it  was  created, 
and  he  has  a  right  to  presume  it  was  a  fair  partnership  engage- 
ment. This  is  the  English  rule,  2  Esp.  524,  731,  in  those  par- 
ticular cases.  But  the  present  case  cannot  be  taken  out  of  the 
operation  of  the  general  rule.  The  plaintiff  had  no  just  ground 
to  infer  that  when  he  was  selling  brandy  to  C.  I.  Boosevelt,  he 
was  dealing  with  the  sugar  refining  company.  Considering  the 
circumstances  under  which  the  partnership  was  announced  and 
conducted,  he  was  chargeable  with  notice  that  he  was  not  deal- 
ing on  a  partnership  account.  I  am  accordingly  of  opinion 
that  the  verdict  is  against  law  and  evidence,  and  that  it  ought 
to  be  set  aside,  and  a  new  trial  awarded,  with  costs  to  abide 
the  evenL 
New  trial  granted. 


This  is  regarded  as  an  important  case  on  the  law  of  paitnenhip,  and  lb 
included  in  Ameriesn  Leading  Cases,  the  editors  of  that  ezoeDent  aeries 
appending  an  exhaustive  note  to  the  case.  The  New  York  oonrta  refer  to 
it  as  establishing  principles  that  have  been  accepted  since.  See  afi&rming 
it:  Post  v.  Kimberly,  9  Johns.  489;  Doty  v.  Batu^  11  Id.  547;  Dob  v.  ffaUey, 
16  Id.  38;  Ballou  v.  Spencer,  4  Cow.  167;  Oumpaton  v.  MeKair,  I  Wend. 
463;  Lavertyv.  Burr,  Id.  631;  BwemghimY.  Snsworth,  7  Id.  828;  ITiboiiT. 
WaUams,  14  Id.  157;  Whitdher  v.  ^rotoN,  16  Id.  512;  see,  alsc^  Bogere  ▼. 
BaUhdor,  12 Peters,  232;  United  StaUa y,  Bkmey^  5Maaon,  184;  see^rMHi 
V.  Duneaneon,  1  Am.  Deo.  409. 
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Manhattan  Company  v.  Lydio. 

[4  Jonnovt  877J 

BajshCb  Liabilitt  for  Acts  of  Employee.— A  bookkeeper  in  a  bank 
had  fraudulently  entered  moneys  in  the  deposit-book  of  a  dealer, 
which  the  latter  had  entrusted  the  bookkeeper  to  deposit,  though  this 
was  outside  of  the  latter's  business,  and  the  money  not  given  at  the 
bank  or  during  banking  hours.  Checks  were  drawn  by  the  dealer, 
according  to  the  credit  so  given.  It  was  held  in  an  action  to  recover 
the  amount  of  the  checks,  that  the  bookkeeper  did  not  act  as  the  agent 
of  the  bank  in  receiving  the  deposits,  and  the  dealer  was  liable  for  the 
deficit  in  his  deposit. 

DuJGEifCE  A  Question  of  Law. —  Where  a  bank  took  the  usual  and 
customary  mode  to  detect  the  frauds  or  mistakes  of  its  derka,  this  will 
be  sufficient  evidence  of  diligence,  and  it  is  erroneous  to  leave  the  ques- 
tion of  diligence  to  the  jury. 

AiHOMPBiT  for  money  had  and  received;  being  the  sum  of 
one  thousand  four  hundred  and  fifty-two  dollars  paid  by  the 
plaintiifB,  a  banking  oompany,  on  the  ohecks  and  drafts  of  the 
defendant. 

It  appeared  that  one  Brower  was  the  bookkeeper  in  the  bank, 
whose  duty  it  was  to  keep  the  ledger  into  which  the  entries  are 
copied  from  the  receiving-teller's  cash-book,  and  who  had  ab- 
sconded as  a  defaulter.  It  was  the  custom  with  the  bank  to 
furnish  the  depositers  with  bank-books,  which  are  usually 
presented  at  the  bank  at  the  time  of  a  deposit,  and  the  amount 
•of  such  deposit  entered  therein  by  the  receiving-teller.  When 
the  bank-book  does  not  accompany  the  deposit,  the  amount 
theroof  is  afterwards  inserted  by  the  bookkeeper,  who  balances 
the  dealers'  books.  In  the  bank-book  of  the  defendant  were 
entries  in  the  handwriting  of  Brower  for  sums  to  the  amount 
sued  for  in  this  action,  which  it  appeared  had  been  intrusted 
to  Brower  by  the  defendant  to  be  deposited  in  the  bank, 
Brower  and  the  defendant  being  on  terms  of  intimacy;  but 
there  were  no  corresponding  entries  in  the  teller's  cash-book  of 
the  receipt  of  those  amounts.  It  was  the  uniform  practice  of 
the  bank  to  compare,  each  day,  the  entries  in  the  cash-book 
mth  the  entries  in  the  ledger,  and,  once  a  month,  for  a  com- 
mittee of  the  directors  to  examine  the  cash  in  the  bank,  to  see 
that  it  corresponded  with  the  cash  accoimt  in  the  cash-ledger, 
rendered  bj  the  bookkeepers.  Prior  to  the  absconding  of 
Brower  these  accounts  oorzesponded,  but  after  the  fraud  was 
diacoTered  it  waa  ascertained  that  the  balance-sheets  rendered 
lij  him  were  fafarioated,  and  did  not  correspond  with  the  en- 
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tries  in  his  ledger.     It  was  admitted  that  the  defendant  waa 
wholly  ignorant  of  the  fraud  committed  by  Brower. 

Tompkins,  J.,  before  whom  the  cause  was  tried,  charged  the 
jury  that  the  bank  was  not  chargeable,  unless  the  sums  for 
which  the  credits  were  claimed  were  delivered  to  the  receiving- 
teller,  or  to  some  person  acting  in  his  stead,  or  as  his  assistant, 
or  came  into  the  coffers  of  the  bank,  or  unless  they  had  become 
chargeable  in  this  case,  in  consequence  of  the  fraud  or  im« 
proper  conduct  of  Brower,  as  their  bookkeeper;  and  he  sub- 
mitted to  the  jury  to  determine:  first,  whether  the  money  had 
been  delivered  to  the  proper  clerk,  or  received  into  the  bank, 
in  which  case  the  plaintiffs  ought  not  to  recover;  and,  secondly, 
if  the  money  had  not  been  so  received,  whether  the  bank  had 
used  due  diligence  in  detecting  the  frauds  of  their  bookkeeper 
in  the  accounts  balanced  and  returned  by  the  plaintiff  to  the 
defendant;  if  they  had,  the  loss  must  be  borne  by  the  defend- 
ant; if  otherwise  y  the  defendant  to  have  a  verdict. 

The  jury  found  for  the  defendant;  the  plaintiflh  thereupon 
moved  for  a  new  trial. 

Hoffman  and  T,  A,  Emmei,  for  the  plaintiffs. 

S,  Jones  and  J.  Badcliff,  contra. 

By  Court,  Spengeb,  J.  If  the  defendant's  aooount  with  the 
bank  be  considered  as  balanced  by  the  officers  of  the  bank  hav- 
ing competent  authority  for  that  purpose,  as  it  appears  to  me 
it  must,  still  the  cases  of  Vernon  v.  Vawdry^  2  Aik.  119,  and 
BrowneU  v.  BrovmeU,  2  Bro.  0.  0.  62,  are  authorities  for  saying 
that  though  the  whole  account  cannot  be  opened  after  such  a 
lapse  of  time,  yet  that  the  particular  items  may  be  falsified. 

This  case  turns  on  the  point  whether,  in  respect  to  some  of 
the  false  credits  given  to  the  defendant  in  the  ledger,  and  from 
thence  transcribed  into  the  defendant's  bank-book,  Brower  did 
not  act  as  the  agent  of  the  defendant  in  making  the  deposits; 
and  whether,  as  such,  he  was  not  enabled  to  commit  the  frauds 
of  which  the  plaintiffs  complain.  It  is  certain  that  the  defend- 
ant did  send  money  by  Brower,  at  several  times,  to  make 
deposits;  and  if  it  can  be  ascertained  that,  in  discharge  of  that 
trust,  he  falsely  obtained  credits  for  the  defendant  beyond  the 
amount  deposited,  so  far  I  think  the  defendant  liable.  Brower 
was  the  servant  of  the  plaintiffs,  when  in  their  employ  and  in 
their  office;  and  for  acts  there  done,  the  plaintiffs  are  answer- 
able: 1  Salk.  282;  but  for  acts  not  done  in  execution  of  the 
authority  given  him  by  the  plaintifib,  they  are  not  chaigeabla 
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In  making  deposits  for  the  defendant  Brower  acted,  not  as  the 
servant  of  the  plaintiffs,  but  as  the  agent  of  the  defendant,  and 
the  defendant  would  be  answerable  for  any  deficit  in  the 
deposits,  in  the  same  manner  as  though  he  himself  had  been 
£^tj  of  a  fraud  in  making  them. 

The  judge  fairly  submitted  it  to  the  jury  to  decide,  whether 
the  money  for  which  credit  was  claimed  by  Lydig  had  been  de- 
livered, or  received  into  the  bank.  If  it  had,  he  observed  that 
the  plaintiffs  ought  not  to  recover.  This  part  of  the  charge 
appears  to  me  correct.  The  second  position  stated  to  the  jury 
was,  that  if  the  money  had  not  been  so  received,  then  whether 
the  bank  used  due  and  proper  diligence  in  detecting  and  recti- 
fying the  frauds  or  mistakes  of  Brower,  their  bookkeeper,  in 
the  accounts  balanced  and  rendered  to  the  defendant,  would 
be  a  material  inquiry;  and  if  the  plaintiffs  had  used  due  dili- 
gence, the  loss  must  be  sustained  by  the  defendant,  and  the 
Yordict  ought  to  be  tar  the  plaintiffs;  but  if  they  had  not,  then 
the  loss  ought  to  fall  on  them,  and  the  verdict  ought  to  be  for 
the  defendant. 

The  latter  position  I  think  incorrect  in  this,  that  the  ques- 
tion of  due  diligence  was  left  at  large  to  the  jury,  without  any 
opinion  expressed  by  the  judge,  and  because  I  perceive  no 
grounds  on  which  to  found  the  charge  of  a  want  of  due  dili- 
gence on  the  part  of  the  bank.  The  examinations  at  the  bank, 
by  the  committee  of  directors,  were  in  the  usual  way;  and  the 
frauds  practiced  by  Brower  eluded  detection,  by  his  fabrication 
of  a  false  balance  sheet.  It  is  not  for  the  court  to  point  out  the 
mode  banks  are  to  pursue  to  detect  frauds;  but  if  they  take  the 
usual  and  uniform  method  adopted  not  only  by  this,  but  I  pre- 
sume by  other  banks,  they  cannot  be  subjected  to  the  charge  of 
negligence.  There  is  no  proof  that  the  other  banking  institutions 
pursue  a  different  method;  and  I  therefore  think  it  fair  to  con- 
clude they  do  not. 

I  have  said  that  particular  errors  in  accounts  may  be  inquired 
into  and  rectified,  though  the  whole  account  may  not  be  liable 
to  be  opened,  with  respect  to  accounts  kept  by  individuals  with 
a  bank;  but  in  my  mind  there  is  this  exception:  if  the  dealer's 
book  accompany  the  deposits,  and  the  credit  be  then  given, 
when  the  deposit  is  made,  it  becomes  an  original  entry,  and 
would  be  conclusive  on  the  bank;  if,  however,  the  book  is  sent 
to  be  written  up  afterwards,  it  is  not  an  original  entry,  and  may 
be  examined  into. 

The  result  of  my  opinion  is  that  the  jury  were  miadireoted  on 
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the  pcani  of  negligenoe  on  the  part  of  the  plaintiffs.  It  should 
not  have  been  submitted  to  them  as  a  question  of  fact;  and  as 
it  was  so  submitted,  their  verdict,  for  aught  we  know,  tumod 
on  that  point,  and  for  that  reason  there  ought  to  be  a  new  tnaL 

The  court  are  accordingly  of  opinion  that  there  must  be  a 
new  trial,  with  costs  to  abide  the  event  of  the  snit. 

New  tcial  granted. 


BUNN  V.  RiKER. 

r4Jonwv,4M.] 

Blkchok  Wacbeb. — A  wager  on  the  eyent  of  an  election  being  agauMt 
prineipleB  ai  public  policy,  is  void,  and  no  action  can  be  maintained  for 
its  reoovery. 

Ebbob  from  the  common  pleas  of  the  city  of  New  York. 
Biker,  the  defendant  in  error,  brought  an  action  of  aaaumptU 
against  Bonn,  the  first  connt  being  on  a  writing,  as  follows: 

"New  York,  April  30, 1807. 
''Beceived  of  Joseph  Graham  and  Samuel  Biker,  Jr. /one 
hundred  dollars  each;  which  sum  I  promise  to  pay  to  Ifr. 
Graham,  in  case  Morgan  Lewis  shall  be  re-elected  goremor  ci 
this  state;  or  to  Mr.  Biker,  in  case  Daniel  D.  Tompkins  shall 
be  elected  to  the  said  office  at  the  said  election. 

"  JoHH  Buiar." 

There  were  counts  for  money  had  and  received,  and  on  an 
ingimiLl  compuiaaserU. 

The  plaintiff.  Biker,  offered  the  attorney-general  as  a  witness, 
who  testified  that  he  was  one  of  the  canvassers  for  the  election 
of  governor;  that  D.  D.  Tompkins  was  elected  governor;  that 
the  result  of  the  election  had  been  duly  entered  in  a  book  in 
the  office  of  the  secretary  of  state,  and  the  returns  destroyed. 
This  testimony  was  admitted  against  defendant's  objection,  to 
so  much  thereof  as  related  to  the  result  of  the  election.  Testi- 
mony of  a  state  printer  as  to  the  fact  of  publishing  the  certifi- 
cate of  the  canvass  of  the  election,  was  also  admitted.  A  com- 
mission to  a  notary  public  and  a  auperaedeaa  signed  and  tested 
by  D.  D.  Tompkins,  as  governor,  were  produced  and  admitted, 
and  the  court  allowed  that  the  election  was  a  matter  of  publio 
notoriety  of  which  the  court  and  juiy  were  to  take  notice. 

HoplaaM,  for  the  plaintiff  in  error,  urged  that  a  wager  between 
two  voters,  with  respect  to  the  event  of  an  election,  was  illegal: 
Alien  T.  Aome,  1  T.  B.  66;  that  this  wager  was  against  moral** 
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itj  and  sound  policy  and  void:  Amory  v.  Oilman,  2  Mass.  5; 
Cas.  t.  Hardw.  239;  Cowp.  729;  2  T.  R.  616;  8  T.  R.  697, 
704;  2.  H.  Bl.  44;  Atherfold  v.  Beard,  2  T.  R.  610;  Good  v. 
EBioiij  8  T.  R.  693;  that  the  wager  was  illegal  as  against  the  gam- 
ing act:  1  Rev.  Stat.  662;  that  the  first  count  was  bad;  and  that 
indebitalus  assumpeil  woald  not  lie  to  recover  a  wager,  or  money 
won  at  play:  3  Salk.  14;  1  Ld.  Raym.  69;  Carth.  838. 

B.  Biker,  contra.  Actions  upon  wagers  have  repeatedly  been 
maintained:  Andrews  v.  Eeame,  1  Lev.  33;  Jones  v.  Bandail, 
Cowp.  37;  Earl  of  March  v.  Pigot,  5  Burr.  2802;  Da  Costa  v. 
Jones,  Cowp.  729.  If  the  contract  were  illegal,  this  illegality 
cannot  be  set  up  by  a  mere  stake-holder:  1  B.  and  P.  3;  5  I. 
R.  405;  7  Id.  635;  8  Id.  575.  The  testimony  as  to  the  resnlt  of 
the  election  was  properly  admitted:  2he  King  v.  Soli,  5  T.  R. 
436;  Feake's  Ev.  80,  81;  4  Hawk.  P.  C.  430. 

Yah  Nbbs,  J.  The  counsel  for  the  plaintiff  in  error  denies 
that,  at  common  law,  any  wager  is  recoverable,  wherein  the 
parties  have  no  other  interest  than  that  which  they  create  by 
the  wager  itself.  It  is  now  too  late  to  draw  this  point  into  dis- 
coasion.  The  laW  appears  to  be  settled,  that  some  wagers  form 
the  proper  ground  of  an  action.  It  is  worthy  of  remark,  how- 
ever, that  as  often  as  this  question  has  been  raised,  there  is 
scarcely  a  judge  in  England,  from  the  time  of  the  ease  of  Da 
Costa  V.  Jones,  down  to  the  present  day,  who  has  not  expressed 
his  regret  that  such  was  the  law. 

But  that  there  is  a  class  of  wagers,  to  the  recovery  of  which 
the  law  will  not  lend  its  aid,  is  conceded;  and  it  therefore  be- 
comes necessary  to  inquire  whether  the  present  wager  belongs 
to  that  class.  It  was  held,  in  the  case  of  Jones  v.  BandaU, 
Cowp.  87,  and  Da  Costa  v.  Jones,  Cowp.  729,  and  in  several  of 
the  more  recent  cases  cited  on  the  argument,  that  wagers 
against  the  principles  of  sound  policy  are  void.  I  consider  tiiis 
to  be  emphatically  a  wager  of  that  description.  It  may  involve 
an  inquiiy  into  the  vaUdiiy  of  the  election  of  the  present  chief 
magistrate. 

The  counsel  for  the  defendant  in  error  insisted  that  the  cer- 
tificate of  the  canvassers  is  made  conclusive,  by  the  statute,  on 
{his  point.  But  is  their  certificate  conclusive  in  every  case  ? 
Suppose  one  of  the  canvassers  should  count  the  votes,  and  the 
rest  certify  the  result  ?  Or,  suppose  it  could  be  made  to  appear 
that  their  certificate  was  obtained  by  bribery,  would  it,  notwith- 
standing, be  conclusive?    Whether  the  certificate,  when  made. 
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pursuant  to  the  act»  is  decisive  as  to  the  election^  and  whether 
a  case  may  not  occur,  when  it  might  be  considered  as  a  nullity, 
or  as  constituting  the  person  in  whose  favor  it  is  made,  merely 
the  governor,  de  facto,  are  points  which  it  is  not  my  intentioa 
even  to  discuss,  much  less  to  decide. 

We  all  recollect,  that  on  one  occasion,  different  opinions  were 
entertained  and  expressed,  with  respect  to  them.  They  Are 
questions  which  perhaps  no  existing  tribunal  is  competent  to 
decide,  should  they  unfortunately  again  arise.  It  is  enough, 
that  this  wager  may  give  birth  to  such  a  question,  to  pronounce 
it  to  be  repugnant  to  the  dictates  of  good  policy.  The  discus- 
sion to  which  it  gives  rise  ought  to  be  discouraged,  unless  the 
public  good,  or  the  due  administration  of  justice,  renders  it  un- 
avoidable. It  is  a  discussion  calculated  to  endanger  the  peace 
and  tranquillity  of  a  community,  already  sufficiently  heated  and 
agitated.  In  the  case  of  Atkerfold  v.  Beard,  2  T.  K.  610,  it  was 
held  that  a  wager  respecting  the  future  amount  of  any  branch 
of  the  public  revenue  was  illegal,  because  it  leads  to  an  im- 
proper discussion,  and  is  contrary  to  sound  policy. 

The  case  in  which  the  court  of  King's  Bench  has  gone  the 
greatest  length  in  supporting  a  wager,  is  thttt  of  Jones  v.  Ban- 
doll,  1  have  always  considered  that  a  very  strange  decision,  and 
there  is  some  reason  to  believe,  that  Lord  Mansfield  regretted 
that  he  had  determined  it  as  he  did.  I  infer  this  from  what 
afterwards  fell  from  him,  in  the  case  of  Da  Costa  v.  Jones. 
<*  Never,"  says  he,  when  the  case  of  Jonea  v.  Banddll  was  cited, 
"  was  a  question  more  doubtful,  how  it  would  be  decided  till  it 
was  actually  determined." 

A  wager,  betwefien  two  voters,  with  respect  to  the  event  of  an 
election  of  a  member  of  parliament,  laid  before  the  poll  began, 
was  decided  to  be  illegal,  on  the  ground  that  it  was  corrupt  and 
against  the  fundamental  principles  of  the  British  constitution; 
that  it  was  a  gaming  contract,  not  to  be  encouraged,  and  of  a 
dangerous  tendency:  Allen  v.  Heame,  1  T.  B.  56.  If,  for  such 
reason,  a  bet  of  this  description  was  considered  to  be  void  in 
England,  how  much  is  their  force  increased  when  applied  to  an 
analogous  case  in  our  own  country,  in  which  the  veiy  existence 
of  every  department  of  the  government  depends  upon  the  free 
and  unbiased  exercise  of  the  elective  franchise.  There  can  be 
no  doubt,  I  think,  that  if  this  wager  comes  within  the  spirit  of 
the  last  mentioned  case,  that  it  is  void. 

What  are  the  facts  as  stated  in  the  record  ?    The  parties  here 
electors.    Biker  had  already  voted,  but  Ghraham  had  not; 
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the  bet  was  made  on  the  last  day  of  the  election,  in  the  city  of 
New  York,  and  Graham  resided  in  the  middle  district.  I  un- 
derstood the  defendant's  counsel  to  admit,  that  if  Graham  could 
have  given  his  vote,  that  the  judgment  below  must  be  reversed. 
Now,  it  is  for  the  defendant  in  error  to  show  that  Graham  was 
at  such  a  distance  from  the  town  in  which  he  resided,  and 
where  only,  I  agree,  he  was  entitled  to  vote,  as  to  preclude  the 
possibility  of  his  getting  there  before  the  close  of  the  poll. 
Nothing  more  is  said  about  Graham's  place  of  residence,  than 
that  it  was  in  the  middle  district.  For  aught  that  appears,  the 
bet  might  have  been  made  in  the  morning;  the  court  knows 
that  the  county  of  Rockland  is  in  the  middle  district;  and  there 
could  be  no  difficulty  in  Graham's  going  to  almost  any  town  in 
that  county  in  season  to  give  his  vote.  It  is  hardly  expected 
that  the  court  will  intend  anything  in  support  of  such  a  con- 
tract as  this;  but  without  intending  a  great  deal  more  than  ap- 
pears upon  the  record,  Graham  might  have  voted,  had  he  been 
80  disposed.  For  these  reasons,  I  am  of  opinion  that  this 
wager  is  void.  I  could  have  wished  that  the  court  had  been 
prepared  to  decide  whether  the  act  of  the  nineteenth  March, 
1802,  does  not  make  all  wagers  illegal;  I  am  strongly  inclined 
to  think  it  does.  I  do  not  at  present,  however,  mean  to  express 
any  opinion  on  the  construction  of  that  act. 

From  the  record,  it  appears  the  defendant  in  error  has  ob- 
tained judgment  for  the  whole  amount  deposited  in  the  hands 
of  the  stake- holder;  hence  it  is  not  necessary  to  determine 
whether  the  defendant  can  recover  back  his  own  deposit. 

I  am  of  opinion  that  the  judgment  below  must  be  reversed. 

Kent,  C.  J.,  and  Yates,  J.,  were  of  the  same  opinion. 

Spenoeb,  J.  The  objection  to  the  first  count  is,  that  it  is  not 
alleged  that,  in  point  of  fact,  the  defendant  received  the  money 
acknowledged  in  the  memorandum  to  have  been  received;  and 
that  as  the  memorandum  is  not  a  note  within  the  statute,  it 
ought  to  have  been  averred  that  the  money  was  received  by  the 
defendant.  The  case  of  Lansing  v.  McEiUip,  8  Oaines,  286,  de- 
cides that  written  agreements,  not  within  the  statute,  can  only 
be  enforced  on  the  ground  of  a  consideration,  and  that  the  ao« 
knowledgment  of  value  received,  would  not  be  evidence  of  a 
consideration,  but  that  the  kind  and  nature  of  the  conaidera- 
lion  ought  to  be  shown.  The,  authority  of  that  case  is  ex- 
tremely weal^ned,  if  not  entirely  overruled  by  the  case  of  Jack* 
4on  V.  Alexander,  8  Johns.  484.    If,  however,  the  case  of  Lanting 
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▼.  MoKiUipf  is  Btill  to  be  considered  as  law,  there  is  this  dif-* 
ference  between  it  and  the  present  case:  the  precise  considera- 
tion is  confessed  by  the  defendant,  in  the  memorandum;  and 
the  only  reason  which  required  an  aTorment  of  the  real  con- 
sideration, where  value  was  admitted  to  be  reoeiyed,  was  thai 
the  court  might  judge  whether  in  reality  the  consideration  was 
such  as  to  uphold  the  promise.  The  first  count,  then,  seems 
to  me  to  be  free  from  objection,  on  the  ground  of  consideration. 
The  next  objection  is,  that,  under  the  second  count,  the  facts 
stated  in  the  bill  of  exceptions  could  not  be  given  in  evidence, 
on  the  principle  that  indebUatua  asmimpsU  wiU  not  lie  on  a 
wager.  It  does  not  appear  to  be  clearly  settled  that  an  indebir 
talus  aasumpait  will  not  lie  on  a  wager;  but  it  is  settled  that  it 
will  lie  against  the  stake-holder:  8  Salk.  176;  1  B.  &  P.  3. 
These  observations  dispose  of  the  formal  objections. 

The  second  question  dnvolves  a  very  important  inquiry, 
though  I  cannot  perceive  that  it  is  a  difficult  one.  It  has  been 
contended  that  all  wagers  are  unlawful  at  common  law.  After 
the  very  able,  and  I  think,  unanswerable  opinions  of  Lord  Een- 
yoc.  Justice  Ashhurst,  and  Justice  Grose,  given  in  the  case  of 
Oood  V.  UUioUf  3  T.  B.  693,  which  was  a  wager  upon  the  fact^ 
whether  one  Susannah  Tye  had  or  had  not,  before  a  certain  day, 
bought  a  certain  wagon,  I  cannot  think  it  necessary  to  enter 
upon  the  discussion  of  the  question.  Lord  Kenyon  says,  and 
cites  a  variety  of  cases  in  his  support,  that  from  the  earliest 
times  the  books  all  speak  the  same  language.  Lord  Mansfield 
says,  in  the  case  of  Da  Costa  v.  Jones,  Cowp.  729,  that  '*  indif- 
ferent wagers  upon  indifferent  matters,  without  interest  to  either 
of  the  parties,  are  allowed  by  the  law  of  this  country,  so  far  as 
they  have  not  been  restrained  by  particular  acts  of  parliament; 
and  the  restraints  imposed  in  particular  cases,  support  the  gen- 
eral rule.''  Indeed,  it  appears  to  me  impossible  to  read  the 
argument  of  the  judges  in  the  case  of  Oood  v.  MlioU,  and  ex- 
amine the  authorities  they  cite,  without  yielding  to  the  position 
they  maintain,  that  a  wager,  upon  an  indifferent  subject  is  re- 
coverable in  courts  of  law.  There  are  undoubtedly  limitations 
to  the  rule  that  wagers  are  lawful;  wagers  inciting  to  a  breach 
of  the  peace,  or  to  immorality,  or  which  affect  the  feelings  or 
interests  of  a  third  i)er8on,  or  expose  him  to  ridicule,  or  libel 
him,  and  also  wagers  against  sound  policy  are  illegal.  Under 
those  of  the  last  description  may  be  classed  the  case  of  Alien  v. 
Heame,  1  T.  B.  56,  which  was  a  wager  between  ^o  eleetoxs, 
before  the  poll  began,  on  the  election  of  the  candidates,  for 
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whom  they  were  partiflans,  and  in  which  ihej  had  taken  de- 
cided parts  on  opposite  sides.  This  was  decided,  on  veiy  sound 
principles,  to  be  void,  as  being  corrapt  in  the  eye  of  the  law, 
and  against  the  fundamental  principles  of  the  constitution^ 
which  required  that  the  election  of  members  of  parliament 
should  be  free,  and  that  eveiy  Toter  should  be  exempt  from 
peouniazy  interest  in  giving  his  vote,  which  could  not  be  the 
case  when  the  electors  were  under  a  pecuniary  influence.  The 
present  case  is  a  bet  on  the  election  of  the  executive  magistrate; 
and  were  the  parties  situated  as  they  were  in  the  case  of  Allen 
T.  Hettme,  most  undoubtedly  the  bet  could  not  be  recoyerable. 
Sut  here  Biker  had  already  voted,  and  was  therefore  free  from 
any  influence  the  bet  could  have;  and  from  the  facts  in  the  case 
it  appears  that  Graham,  though  qualified  to  vote,  and  though 
he  had  not  voted,  could  not  be  influenced  by  the  bet,  because  it 
was  morally  impossible  for  him  to  vote;  for  the  statute  regulat- 
ing elections  idlows  him  to  vote  only  in  the  town  or  ward 
wherein  he  resides;  and  the  bet  was  laid  in  the  city  of  New 
York,  and  Qraham  resided  in  the  middle  district. 

The  counsel  for  the  plaintiff  in  error  veiy  candidly  admitted 
that,  from  the  situation  of  Qraham,  he  could  not  vote,  and 
therefore  could  not,  so  far,  be  influenced  in  his  conduct  as  an 
elector.  But  the  verdict  of  the  jury  has,  I  think,  settled  this 
point.  It  was  a  nmtter  of  fact  peculiarly  vnthin  their  recogni- 
cftnce,  whether  Graham  could  vote  at  that  election;  by  ^-n/WnQ 
for  the  plaintiff  below,  they  have  virtually  passed  on  that  fact, 
and  decided  that  he  could  not.  I  will  not  intend  that  the  court 
below,  and  the  juiy,  have  disregarded  the  law  on  that  point; 
after  a  verdict,  every  reasonable  intendment  should  be  made  to 
rapport  it. 

It  was,  however,  contended  that  bets  of  this  kind  may  pro- 
duce an  inquiry  into  the  dedsion  of  the  canvassers,  and  may 
iuTolve  the  cotmtry  in  confusion.  This  aigument,  I  think,  can- 
not be  maintained,  since  the  statute  renders  the  decision  of  the 
canvassers  conclusive  and  final,  thus  excluding  all  inquiry  into 
the  purity  and  propriety  of  their  decisions,  as  effectually  as  the 
law  excludes  such  inquiry  into  the  judgments  of  courts.  The 
bet,  then,  is  reduced  to  this,  that  the  decision  of  the  canvasseis, 
oestifying  the  one  or  the  other  candidates  to  be  elected,  decides 
the  event  on  which  the  wager  was  laid.  The  present  wager, 
in  my  opinion,  is  by  no  means  so  alarming  as  one  upon  the  ad- 
minifltzation  of  the  laws;  and  yet,  in  the  case  of  Jones  v.  Ban-- 
ddU,  Gowp.  87,  which  was  a  wager  of  fifty  guineas,  whether  a 
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decree  of  the  court  of  chancery  would  be  reversed,  on  appeal  to 
the  House  of  Lords,  it  was  held  by  the  whole  Court  of  King's 
Bench,  that  the  wager  was  neither  against  the  law  nor  sound 
policy.  Under  the  circumstances  of  this  case,  I  cannot  peiceiTe 
that  the  wager  can  be  objected  to  on  either  of  those  grounds. 

It  has  been  urged  that  the  fifth  section  of  the  statute  to  per- 
vent  horse-racing,  and  for  other  purposes,  operates  to  render 
all  wagers  illegal;  it  enacts,  '*  that  all  and  every  contract  there- 
after to  be  made  and  entered  into,  for  or  on  account  of  any 
sum  or  sums  of  money,  or  other  thing,  bet  or  staked,  or  de- 
pending on  any  such  race  or  races  as  aforesaid,  or  concerning 
the  same,  or  for  or  on  account  of  any  gaming  by  lot  or  chance, 
of  any  kind,  or  under  any  description  whatever,  shall  be  deemed 
and  adjudged  void  in  law,"  etc. 

I  apprehend,  that  under  the  terms  gaming  by  lot  or  chance, 
betting  on  a  contingent  event  cannot  be  included.  Betting  on 
an  event  does  not,  in  common  parlance,  mean  gaming.  By  the 
statute  of  9  Anne,  c.  14,  from  which  our  statute  to  prevent 
excessive  and  deceitful  gaming  is  in  substance  taken,  all 
notes,  etc.,  given  or  executed  by  any  person,  where  the  whole 
or  any  part  of  the  consideration  shall  be  for  any  money  won 
by  playing  at  any  game  whatsoever,  are  declared  to  be  void. 
The  same  statute  enacts,  that  every  person  who  shall  at  any 
time  or  sitting,  by  playing  at  any  game,  lose  in  the  whole  the 
sum  of  twenty-five  dollars,  and  shall  pay  it,  he  may  sue  and 
recover  it  back  of  the  winner.  Now,  if  betting  on  a  contingent 
event  be  gaming,  the  persons  betting,  undoubtedly,  by  the  act 
of  betting,  play  at  that  game,  and  consequently  betting  upon 
any  event  would  be  brought  within  the  statute  of  Anne,  and 
our  statute  to  prevent  excessive  and  deceitful  gaming,  an  idea 
which,  I  presume,  never  has  been  entertained;  for  in  England, 
5  Burr.  2802,  Cowp.  37,  actions  have  been  sustained  on  wagers 
in  a  variety  of  instances,  since  the  statute  of  Anne,  and  this 
objection  was  never  thought  of,  though  the  beta  exceeded  the 
sum  of  ten  pounds,  the  sum  beyond  which  money  lost  by  gam- 
ing might  be  recovered  back.  I  conclude,  therefore,  that  the 
gaming  mentioned  in  the  fifth  section  of  the  statute  to  prevent 
horse-racing,  must  be  some  play  of  lot  or  chance,  and  that  bet- 
ting upon  an  indifferent  subject,  without  any  playing,  never 
can  be  comprehended  within  the  statute. 

In  the  case  of  Oood  v.  MlioUy  Grose  J.,  denies  that  wagers 
are  void  as  gaming  contracts.  Lord  Mansfield,  in  the  case  of 
Da  Costa  v.  Jones,  says,  *'  Whether  it  would  not  have  been  bet* 
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ter  policy  to  have  treated  all  wagers  originally  as  gaming  con- 
tracts, and  to  have  held  them  void,  is  now  too  late  to  discuss; 
they  haTe  too  long  and  too  often  been  held  good  and  valid  con- 
tracts." 

The  evidence  of  the  fact  that  Daniel  D.  Tompkins  was  elected 
governor  in  1807^  appears  to  have  been  full;  the  defendant's 
confession  and  promise  to  pay  the  amount  of  the  note,  after  he 
had  seen  Graham,  were  alone  sufficient  to  warrant  the  jury  in 
drawing  the  inference  that  he  admitted  the  bet  to  have  been 
lost;  but  I  perceive  no  objection  to  the  evidence  given  by  one  of 
the  canvassers.  He  stated  that,  by  the  canvass,  Mr.  Tompkins 
was  declared  to  be  governor.  Though  the  exemplification  of 
the  certificate  might  have  been  higher  evidence,  still  the  fact 
was  shown  sufficiently,  and  no  inference  could  be  raised  against 
the  defendant  in  error,  in  not  producing  the  higher  evidence. 

In  my  opinion  the  judgment  ought  to  be  affirmed 

Thohpsok,  J.,  not  having  heard  the  argument  in  the  cause^ 
gave  no  opinion. 

Judgment  below  reversed. 


The  oourtB  of  this  country  have  decidedly  held  against  the  validity  of 
all  wagera  depending  on  the  result  of  elections,  as  being  against  pubUo 
policy,  although  as  to  wagers  generally  they  may  differ:  See  BaJd  v.  CfUbert, 
12  Met.  397;  McAllister  v.  Hoffman,  16  S.  &  R  147;  Lanamg  v.  Lansing,  8 
Johns.  454;  Viachery.  Tatea,  11  Johns.  23;  Stoddard  v.  Martm,  1  R.  1.  1; 
Brush  v.  Kuler,  5  Wend.  250;  Johnson  v.  Bussell,  37  CaL  670;  WagonselUr 
V.  Snyder,  7  Watts,  343;  Wroth  v.  Johnson,  4  Harr.  &  McH.  284;  David  v. 
Bansom,  1  Greene,  383;  Tarlton  v.  Baker,  18  Vt  9;  Machier  v.  Moore,  2 
Gratt.  257;  Foreman  y.  Hardwich,  10  Ala.  316;  Whederv,  Spencer,  15 Conn. 
28;  RusseU  v.  Pyland,  2  Humph.  131;  Hicherson  v.  Benson,  8  Mo.  8.  And 
Kent,  C.  J.,  says  in  Viseher  v.  Yates,  11  Johns.  21,  ''When  we  consider 
the  importance  of  popular  elections  to  the  constitution  and  Ubertiee  of  this 
countr}',  and  that  the  value  of  the  right  depends  upon  the  independence, 
moderation,  discretion  and  purity  with  which  it  is  exercised,  we  cannot 
but  cherish  a  decision  which  declares  gamhling  upon  such  elections  to  be 
illegal,  as  being  founded  in  the  dearest  and  most  incontestahle  principles 
of  puhlio  policy." 

In  Morgan  v.  PeUit,  3  Scam.  529,  a  wager  between  two  citizens  of  a  state 
depending  upon  the  result  of  an  election  in  another  state  was  held  not  illegal; 
and  the  same  was  determined  in  Smith  v.  Smith,  21  IlL  244.  In  Gregory  v.  King, 
58  111.  169;  8.  C,  11  Am.  Rep.  56,  a  bet  of  one  hundred  dollars  was  made 
in  Illinois  on  the  result  of  the  presidential  election  of  1864,  in  the  state  of 
Pennsylvania.  The  money  was  deposited  with  a  stakeholder;  and  the 
question  arose  whether  the  wager  in  this  instance  was  void.  The  cases  of 
Morgan  v.  PttiU,  and  Smith  v.  Smith,  were  relied  on  for  its  validity;  but 
the  court  decided  the  wager  to  be  void.  The  court  say:  **  We  assume  thai 
the  wager  between  the  parties  was  a^inst  sound  policy  and  the  best  inter- 
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eats  of  the  whole  conntiy.  A  presidential  election  ronies  the  pablic  Bujid 
and  excites  more  attention  than  all  onr  elections.  Every  man  is  da^ j 
conoemed  as  to  the  result  The  yeiy  existence  of  onr  system  of  govern- 
ment may  depend  on  it  Whether  the  wager  be  made  upon  the  result  in 
one  state  or  another,  the  feelings  are  alike  enlistedi  the  action  of  the  partiea 
alike  prompted  by  an  interest  in  the  hasard."  Questions  as  to  the  ^idity 
of  wagers  have  no  longer  the  practical  importance  they  once  had,  as  by  etet- 
utory  provisions  generally,  both  here  and  in  England,  all  bets  and  wa^ra 
are  declared  illegal  In  England,  by  statute,  8  and  9  Vict  ch.  109,  all 
wagers,  or  contracts,  or  agreements  by  the  way  of  gaming  or  wagering  ara 
null  and  void;  and  no  suit  can  be  maintained  for  the  reoovaiy  of  anythlii^ 
deposited  to  abid^  the  event  of  any  wager. 


Vail  v.  Lewis. 

ri  JoBnov.  ISO.] 

Liability  of  Shebiff. — ^After  the  return  day  of  an  execution  the  aulhori^ 
of  the  sheriff  is  at  an  end,  and  if  an  execution  be  made^  then,  under 
the  direction  of  the  plaintiffs  attorney,  the  sheriff  and  the  attorney  ara 
both  liable  as  trespassers. 

Tbespass  on  the  case  against  Lewis,  who  had  recovered  judg- 
ment against  Yail  in  a  previous  action,  and  Livingston,  the 
attorney  of  Lewis.  The  trespass  charged  was,  causing  a  second 
fi.  fa.  to  be  issued  and  levied  under  such  judgment,  after 
an  execution  had  been  levied  by  the  sheriff  of  another  county 
and  satisfied.  The  return  day  in  both  writs  was  ihe  second 
Monday  of  November;  and  the  second  levy  was  alleged  to  have 
been  made  "  before  the  return  "  of  the  writ,  '*  to  wit,  on  the 
second  of  December."    Demurrer  and  joinder. 

Sloason,  in  support  of  the  demurrer.    The  action  should  hare 
been  trespass,  and  not  trespass  on  the  case;  the  second  levy 
was  made  after  the  return  day,  so  that  the  injury  was  a  tree-> 
pass.     DeYoe  v.  Elliot,  2  Cai.  243,  expressly  decides  that  all 
process  must  be  served  before  the  return  day  has  expired;  so, 
also,  Harvey  v.  Broad,  6  Mod.  148,  159,  196;  2  Tidd's  Pimo. 
1072;  10  Vin.  Execution,  A,  a,  568;  SmaUcomb  v.  CrosB,  1  lA 
Baym.  252.     No  action  will  lie  against  livingston;  an  attorney 
is  not  personally  liable  for  acts  done  in  the  course  of  his  pro- 
fessional duty,  unless  he  acts  without  authority,  or  is  guilty  of 
irregularity:  1  Mod.  209;  8  Wils.  888.    This  misjoinder  may 
be  taken  advantage  of  on  general  demurrer:  Henly  t.  Broad,  1 
Lev.  41,  pL  5;  Sir  John  Edyden'a  case,  11  Go.  56.  s.  1;  Hob, 
164,  199;  Gro.  Eliz.  80. 
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Hoffman  and  Emmet,  contra.  The  gist  of  tlud  action  being 
xnalioe,  there  is  no  donbt  but  that  Lewis  and  his  attorney  may 
be  joined.  The  day  of  the  levy  is  alleged  under  a  scilicet ;  the 
plaintiff  may ^  therefore,  prove  another  day  as  the  true  day. 
The  allegation  states  the  levy  to  have  been  before  the  return  of 
the  writ;  which  must  be  taken  to  mean  before  the  return  day. 
The  injury  was  willful  and  malicious;  the  court  will,  therefore^ 
support  the  action:  Scheibel  t.  Fairbain,  1  B.  &  P.  888. 

By  Courty  Yak  Ness,  J.  Whether  the  defendants  are  liable 
at  all  for  the  injury  of  which  the  plaintiff  complains,  will  de- 
pend upon  a  more  perfect  disclosure  of  facts  hereafter.  We  are 
satisfied  that  upon  the  case,  as  stated  in  this  declaration,  they 
are  not  liable  in  this  form  of  action. 

If  the  levy  and  sale  by  the  sheriff  of  Westchester  were  made 
after  the  execution  in  his  hands  was  returnable,  he  acted  with- 
out authority;  for  after  the  return  day  of  a^./a.  the  power  of 
the  sheriff  under  it  is  gone;  and  the  plaintiff  is  put  to  a  new 
execution,  if  he  wishes  to  pursue  the  defendant's  property :  Devoe 
T.  ^iot,  2  Cainee,  243.  The  latest  period  which  the  law^  allows 
for  the  service  of  an  execution,  is  the  day  when  it  is  returnable. 
This  position  the  plaintiff's  counsel  seemed  to  admit.  To  avert 
the  consequences  resulting  from  it,  they  contended  that  it  is  not 
positively  averred  that  the  levy  and  sale  were  made  after  the 
return  day  of  the  execution.  This  leads  to  a  consideration  of 
the  point,  whether  the  day  on  which  the  levy  is  stated  to  have 
been  made  in  this  case,  is  material  or  not,  or,  in  other  words, 
whether  the  plaintiff,  upon  a  trial,  may  be  permitted  to  prove 
that  the  levy  was  made  on  any  other  day  than  that  laid  in  the 
declaration. 

I  consider  the  day,  here,  to  be  material,  and,  consequenUy, 
that  the  plaintiff  would  not,  on  the  trial,  be  permitted  to  prove 
the  service  of  the  execution  on  any  other  day  than  that  stated 
in  the  declaration.  If  we  are  correct  in  this,  it  will  be  found 
either  that  the  defendants  are  not  liable  at  all,  or,  if  liable,  that 
this  is  not  the  proper  form  of  action.  The  plaintiff  is  bound  to 
ahow,  not  only  that  he  has  sustained  an  injuiy,  for  which  the 
law  gives  him  a  right  of  action,  but  also  that  he  has  such  rights 
in  the  partioolar  form  of  action,  to  which  he  has  resorted  for  a 
oatitfaotion.  The  gravamen,  in  the  first  count,  is,  that  the  de- 
fendants maliciously  caused  and  procured  the  sheriff  of  West- 
chester to  execute  the  test^.  fa.  in  his  hands,  after  the  payment 
of  the  JQclffment  to  the  sheriff  of  New  Tork,  on  the  execution 
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preyiouely  delivered  to  him.  And  it  is  ayerred,  that  the  sherifl 
of  Westchester  made  his  levy  on  the  second  day  of  December 
(laid  under  a  videlicet),  which  was  after  the  execution  was  re- 
turnable; and  that  he  sold,  on  the  tenth  of  the  same  month, 
which  is  also  laid  under  a  videlicet.  If  the  levy  and  sale  did, 
in  fact,  take  place  on  those  days,  the  sheriff  was  wholly  unau- 
thorized; and  if  the  defendants  caused  and  procured  the  pro- 
ceedings, nothing  can  be  clearer  than  that  they  are  all  tres- 
passers, because  the  taking  the  plaintiff's  property,  in  that  case, 
was  unlawful,  and  the  injury  resulting  therefrom  was  direct 
and  immediate,  and  not  consequential.  It  is  in  this  point  of 
view  that  we  deem  the  day  here  to  be  material. 

The  general  rule  of  law  on  this  subject  is  laid  down  with 
great  precision  and  accuracy  by  Sir  William  Blackstone  (argu- 
endo),  in  the  case  of  Bishcp  of  Lincoln  and  another  y.  Wdferston, 
1  Wm.  Bl.  495:  ''The  true  ^tinction," he  says "  is,  that  where 
the  time  at  which  a  fact  happened  is  immaterial,  and  it  might 
as  well  haye  happened  at  another  day,  there,  if  alleged  under  a 
scUicft,  it  is  absolutely  nugatory,  and  is,  therefore,  not  trayers- 
able;  and  if  it  be  repugnant  to  the  premises,  it  shall  not  yitiate 
the  plea,  but  the  scilicet  itself  shall  be  rejected  as  superfluous 
and  yoid.  But  where  the  precise  time  is  the  yery  point  and 
gist  of  the  cause,  there  the  time  alleged  by  a  scilicet  is  conclu- 
siye  and  trayersable;  and  it  shall  be  intended  to  be  the  true  time, 
and  no  other,"  etc.  It  was  said  on  the  argument,  that  as  the 
day  in  this  case  was  laid  under  a  scilicet,  the  plaintiff  was  not 
bound  to  conform  his  proof  to  the  particular  day  stated.  This 
is  true  only  where  the  day  is  immaterial;  the  well-settled  rule 
being,  that  if  the  day  laid  be  material,  it  must  be  proyed,  not> 
withstanding  it  be  laid  under  a  scUicei. 

It  is  of  importance  that  the  boundaries  between  the  different 
actions  should  be  preseryed,  particularly  between  the  actions  of 
trespass  and  case.  In  the  case  of  Sevignao  y.  Boome,  6  T.  B. 
125,  the  judgment  was  arrested,  after  a  trial  and  verdict  for  the 
plaintiff,  because  it  appeared  from  the  declaration  that  the 
action  ought  to  haye  been  trespass,  and  not  case.  The  case  of 
Bennus  y.  GuyldUy,  Cro.  Jac.  606-606,  is  so  exactly  like  the  pres- 
ent that  I  think  it  proper  to  state  the  substance  of  it.  It  was  an 
action  on  the  case.  The  declaration  stated  that  the  defendant 
recoyered  a  judgment  against  the  plaintiff,  part  of  which  was 
afterwards  paid,  and  the  residue  released;  and  the  defendant 
coyenanted  that  he  would  withdraw  all  process  of  execution  foi 
the  same.    The  declaration  further  stated  that  the  defendant. 
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intending  to  vex  him,  etc.,  served  a  ca.  sa.  returnable  3  Trin. 
following,  which  he  delivered  to  the  sheriff  to  execute,  who  by 
force  thereof,  afterwards,  to  wit.,  on  the  twentieth  day  of  July, 
etc.,  arrested  and  detainied  him  until  he  paid  the  amount  of  the 
judgment.  The  defendant  pleaded  that  the  sheriff  did  not  arrest 
by  his  appointment;  to  which  plea,  being  vicious,  the  plaintiff 
demurred.  At  the  argument,  the  defendant  did  not  maintain 
the  plea,  but  took  several  exceptions  to  the  declaration,  one  of 
which  was,  that  it  was  shown  that  the  sheriff  made  the  arrest 
on  the  twentieth  of  July,  which  was  long  after  the  return  of 
the  writ;  so  it  was  done  without  warrant,  and  is  false  imprison- 
ment in  the  sheriff  who  took  him  by  color  of  that  process,  and 
for  that  cause,  principally,  the  declaration  was  held  to  be  ill  by 
all  the  court. 

The  principles  upon  which  this  case  was  decided,  have  been 
repeatedly  recognized  since:  Oreen  v.  BenneU,  1  T.  B.  656; 
Pope  V.  Foster,  4  T.  B.  690.  We  are  of  opinion,  therefore,  that 
the  plaintiff  cannot  recover  in  this  form  of  action  for  the  injury 
stated  in  the  first  count. 

The  second  and  third  counts  state  the  issuing  of  the  two  exe- 
cutions, with  some  immaterial  variations,  as  in  the  first  count; 
and  that  the  amount  of  the  judgment  was  paid  by  the  plaintiff 
to  Livingston,  one  of  the  defendants.  The  ground  of  complaint 
is,  that  after  the  payment  of  the  judgment,  the  defendants 
were  bound  to  have  countermanded  the  service  of  the  execution 
delivered  to  the  sheriff  of  Westchester,  so  as  to  have  prevented 
the  plaintiff's  goods  from  being  levied  on  and  sold,  etc.,  and 
that  the  defendants,  maliciously  intending  to  injure  the  plaint- 
iff, did  not  countermand,  and  that  the  sheriff  of  Westchester 
did  afterwards,  and  before  the  "return  of  the  execution,  to 
wit.,  on  the  second  December,"  seize,  and  afterwards  sell  the 
plaintiff's  goods. 

If  it  be  true  that  after  the  return  of  the  vmt  its  force  was 
spent,  then  the  defendants  certainly  had  no  reason  to  appre« 
bend  that  the  sheriff  would  proceed  upon  it,  and  they  were 
under  no  legal  or  moral  obligation  to  countermand  it.  It  being 
unlawful  for  the  sheriff  to  proceed,  they  had  a  right  to  presume 
that  he  would  not  proceed.  The  sheriff  acted  veithout  any  direc- 
tions from  them,  and  it  would,  therefore,  be  unjust  to  hold 
them  responsible  for  his  misconduct.  In  this  state  of  the  case, 
it  cannot  but  be  seen  that  the  day  of  the  levy  becomes  the 
the  turning  point,  and  is,  therefore,  an  important  and  material 
fact.    That  being  the  case,  the  plaintiff  is  bound  by  the  rexy 
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daj  laid  in  the  declaration.  The  allegation  that  the  defendants 
"  willfnllj  and  malicionslj"  neglected  to  countermand  and  pre- 
Tent  a  farther  proceeding  on  the  execution,  does  not  alter  the 
case;  for,  if  the  law  did  not  impose  it  upon  them  as  a  duty  to 
countermand,  then  omitting  to  do  so,  whatever  may  have  been 
their  motiyes  for  the  omission,  will  not  subject  them  to  an  ac- 
tion. 

It  was  said  by  the  plaintiffs  counsel,  that  in  these  two  counts^ 
it  is  alleged,  that  the  levy  was  made  '*  before  the  execution,"  and 
that  the  day  (December  2)  afterwards,  being  laid  under  a  sciK- 
eel,  ought  to  rejected  as  surplusage.  The  declaration  then 
would  stand  without  any  day,  as  to  the  time  when  the  levy 
was  made.  Without  stopping  to  inquire  how  far  it  would 
be  vicious  for  that  cause,  I  proceed  to  give  the  more  con- 
clusive answer  to  his  argament.  A  scilicet  repugnant  to  the 
preceding  matter  is  void,  and  may,  of  course,  be  rejected 
as  surplusage.  But  when  a  scilicet  is  not  repugnant  to  the 
preceding  matter,  but  will  agree  with  it,  then  the  mHcet  is 
a  direct  affirmation,  and  shall  be  taken  positively.  The  levy 
here  is  said  to  have  been  made  "before  the  return  of  the 
execution."  This  may  well  mean,  and  so  it  ought  to  be 
understood,  before  the  actual  return  of  the  execution  into  the 
office;  and  then  it  is  entirely  reconcilable  with  the  time  when 
it  is  alleged  the  execution  was  served,  namely,  the  second  of 
December. 

The  case  of  Ik'emoaUer  v.  Keyne,  Gro.  Jac.  620,  appears  to  be 
in  point.  Without  giving  any  opinion  on  the  other  points 
raised  in  the  argument,  we  are  of  opinion  that  the  demurrer  is 
well  taken,  and  that  the  defendants  are  entitled  to  judgment. 

Judgment  for  the  defendants. 
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[4  JanMV.  CM.] 

AuUDULSHT  CoiffTiTANCEa. — ConyeyancM  made  with  the  view  to  de« 
feat  orediton  are  void  by  oommoa  law  aa  well  aa  by  the  atatate  of 
frauds.  Where  deeda  are  void  oa  the  ground  of  abeolute  fraud,  they 
are  to  be  considered  aa  void  ab  imtio,  and  are  not  available  as  security 
to  the  grantee  for  any  advances  he  may  have  made,  or  liabilitiea  in- 
curred. 

dSAKTOB'S   BaHKRUPTCT— OfiAllT£B   TO  AOOOUNT  FOB  ReKTS,  ETa— 

The  grantee  of  a  fraudulent  grantor,  who  had  afterwards  become  bank- 
nipt,  is  accountable  for  the  rents  and  profits  subsequent  to  the  act  of 
bankruptcy,  or  from  the  time  when  the  right  of  the  creditors  accrued 
for  an  account. 
PB0PEBT7  OF  Bankbttpt  Assignob.— Where  a  bill  was  filed  by  cred- 
itoiB  to  set  aside  the  deeds  of  a  bankrupt,  on  the  ground  of  fraud,  it 
was  held  that  the  property  was  not  to  be  placed  in  the  hands  of  a 
maater,  but  was  subject  to  the  disposal  of  the  assignees  of  the  bank* 
mpt,  according  to  the  bankrupt  law  of  the  United  States. 

Eebob  from  the  court  of  chanceiy  to  the  court  of  errors.  The 
reepondent  Godwise  and  other  creditors  of  Sands,  filed  their 
bill  from  which  it  appeared  that  Comfort  Bands  being  a  mer- 
cfaant  extensively  engaged  in  business,  and  reputed  to  be  of 
great  wealth,  about  the  year  1797,  became  indebted  to  the  re- 
spondents in  certain  amounts,  which  have  remained  unpaid. 
Sands,  in  the  year  1797,  being  embarrassed  stopped  payment, 
Imt  did  not  exhibit  a  statement  of  his  affitirs  to  his  creditors. 
At  this  time  he  owned  large  personal  and  veiy  valuable  real 
property,  part  of  which  was  in  the  city  of  New  York,  part  in 
Brooklyn,  part  in  various  counties  of  tJie  state,  some  in  Wash- 
ington, besides  lands  in  the  state  of  Oeorgia,  and  elsewhere. 
At  the  time  he  stopped  payment  he  was  indebted  to  H.  and  S. 
J'ohnson  for  certain  indorsements,  and  in  1798,  he  stated  a 
iNdance  due  them  on  this  and  other  accounts  of  upwards  of 
fourteen  thousand  dollars,  for  which  he  voluntarily  gave  them 
a  bond  and  warrant  of  attorney,  on  which  the  first  judgment 
"was  entered  up  against  him  in  July,  1798.  A  levy  under  an 
execution  on  this  judgment  was  made  on  his  dwelling-house  in 
Fine  street,  and  on  another  in  Cedar  street,  and  the  personal 
property  taken  on  execution  was  sold  in  November,  1798,  to 
Prime,  his  son-in-law,  one  of  the  defendants  named  in  the  bill, 
lie  being  the  highest  bidder,  for  much  less  than  its  real  value. 
Prime,  by  consent  of  the  plaintiffs  named  in  the  execution,  gave 
liis  note  for  the  amount,  but  whether  he  afterwards  paid  the 
aioie  does  not  appear.    He,  however,  left  the  property  in  poa- 
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session  of  Sands,  who  had  the  use  of  it  until  the  latter's  bank- 
ruptcy. The  dwelling-houses  were  struck  off  to  one  Swartwout 
for  eleven  thousand  dollars;  and  H.  and  S.  Johnson,  the  exe- 
cution creditors,  agreed  to  receive  in  payment  from  the  pur- 
chaser their  own  notes  formerly  given  to  one  Smith,  and  which 
had  come  into  the  hands  of  Sands,  and  by  him  delivered  to 
Swartwout,  amounting  to  some  nine  thousand  dollars,  and  also 
a  note  indorsed  by  them  and  one  Francis  Wainwright  for  two 
thousand  and  five  hundred  dollars,  obtained  in  the  same  man- 
ner. On  receiving  these  notes,  the  Johnsons  directed  the 
sheriff  to  make  a  conveyance  of  the  property  to  Swartwout,  who 
was  bail  for  Sands,  and  surety  on  bonds  at  the  custom-house. 
In  Januaiy,  1801,  Sands  having  exonerated  Swartwout  from 
bis  liabilities,  the  latter  agreed  to  convey  the  houses  in  Pine 
and  Cedar  streets  to  any  persons  Sands  might  appoint;  and  in 
April,  1801,  he  conveyed  the  houses  to  Lewis  Sands,  a  son  of 
Comfort  Sands  (who  in  his  answers  stated  Swartwout  received 
the  son's  note  for  eleven  thousand  doUars),  subject  to  a  mort* 
gage  to  one  Jones  and  Haring  for  upwards  of  two  thousand 
dollars.  In  July,  1801,  Comfort  Sands  moved  into  the  house 
in  Pine  street,  and  occupied  it  for  some  time  afterwards.  The 
bouses  and  lots  are  stated  to  have  cost  in  1794  and  1795,  thir- 
teen thousand  seven  hundred  and  fifty  dollars. 

In  July,  1798,  Comfort  Sands  mortgaged  his  property  in 
Brooklyn  to.the  bank  of  New  York  for  fifty  thousand  dollars, 
that  being  about  half  its  value,  and  immediately  afterwards  he 
conveyed  the  same  property  to  his  son  Henry,  for  sixty  thousand 
dollars;  fifty-six  thousand  dollars  for  the  mortgage  and  accrued 
interest,  and  the  remaining  four  thousand  dollars  to  be  paid  to 
Comfort  Sands;  notwithstanding  the  latter  continued  to  exer- 
cise ownership  over  the  property,  speaking  of  it  as  his  own, 
and  in  various  ways  acting  as  owner.  In  July,  1798,  Sanda 
conveyed  all  his  lands  in  Shaticoke,  Bensselaer  county,  for 
eighty-two  hundred  dollars,  to  his  son  Henry,  and  in  Septem- 
ber, 1800,  other  real  estate  for  the  consideration  of  eight  thou* 
sand  one  hundred  and  twenty-five  dollars;  one  thousand  dollars 
to  be  paid  to  himself,  and  the  remainder  to  discharge  a  debt  to 
one  Clayton.  In  November,  1800,  he  conveyed  to  his  son 
Lewis,  his  real  estate  in  Washington  for  nine  thousand  dollars. 

At  the  time  of  his  stopping  payment  he  had  a  claim  against 
the  United  States  for  a  large  sum  of  money,  which  he  assigned 
to  Nathaniel  Prime  for  the  sum  of  five  dollars,  in  trust  for  cred« 
iters.    Various  other  transfers  were  made  which  are  unnecessaxj 
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to  be  enmnerated.  Sands  refusing  to  pay  his  creditors  or  make 
a  satisfactory  account  with  them,  was,  in  August,  1798,  taken 
under  execution  and  imprisoned  until  July,  1801.  A  commis- 
sion of  bankruptcy  issued  against  him,  and  he  was  declared  a 
bankrupt  in  June,  1801,  one  Kibbe  being  chosen  assignee. 

The  bill  charged  these  couTcyances  to  be  fraudulent;  that 
K^bbe  was  chosen  assignee  by  a  majority  of  the  creditors  against 
the  wishes  of  the  respondents,  who  had  been  refused  permis- 
sion by  Kibbe  to  use  his  name  in  legal  proceedings  for  relief. 
A  discovery  from  Comfort  Sands  was  prayed  for,  and  that  the 
property  fraudulently  assigned  might  be  applied  to  the  pay- 
ment of  the  debts  due  the  respondents,  and  such  other  credi- 
tors as  should  come  in  and  contribute. 

An  injunction  was  issued  to  prevent  the  api>ellants  from  dis- 
posing of  the  property.  The  chancellor  decreed  in  favor  of  the 
respondents.  The  relief  given  under  the  decree  appears  from 
{he  opinion  of  the  appellate  court. 

Pendleton  and  T.  A.  Emmet,  for  the  appellants.  This  is  a  con- 
troversy between  creditors  and  purchasers.  A  man  may  convey 
bis  property  for  valuable  consideration,  at  any  time  before  exe- 
cution, provided  there  be  no  secret  trust  between  the  vendor 
and  vendee:  Bac.  Use  of  the  Law,  63;  Law  Tracts,  156;  13  Yin. 
617;  Cowp.  427;  1  Atk.  93;  10  Ves.  jun.  139.  A  debtor  may 
bona  fide  prefer  one  creditor  to  another:  5  T.  B.  285;  Free,  in 
Cha.  105;  13  Yin.  622;  2  Anst.  381;  1  Tes.  jun.  280.  The 
Johnsons  were  creditors,  the  execution  in  their  favor  was  on  a 
bona  fide  and  valid  judgment,  and  the  purchase  of  the  property 
was  at  public  vendue,  and  for  Talue.  Mere  inadequacy  of  price 
is  not  of  itself  evidence  of  fraud:  2  Yes.  518;  Bob.  on  Fraud. 
€k>nv.  873, 170.  The  subsequent  conveyance  to  Lewis  was  for 
notes  afterwards  negotiated,  the  transaction  was  bona  fide,  and 
no  knowledge  of  the  bankruptcy  of  Comfort  was  brought  home 
to  Lewis  to  invalidate  the  conveyance  to  him.  Henxy  was  also 
a  bona  fide  purchaser  of  the  Brooklyn  estate  for  a  valuable  con- 
sideration, and  the  acts  of  ownership  by  Comfort  Sands  relied 
apon  by  opposing  counsel  were  the  acts  of  an  agent  merely, 
whose  authority,  by  parol,  was  sujficient:  Bob.  on  Fraud.  Cony. 
113;  9  Yes.  jun.  251.  But  if  the  conveyances  were  not  valid, 
yet  they  will  stand  as  security  for  the  money  advanced  by  the 
purchasers:  4  Bro.  C.  C.  112;  1  Yes.  jun.  206;  Free,  in  Cha.  80, 
142;  1  Yes.  35;  Bob.  on  Fraud.  Conv.  451,  658;  1  Bro.  C.  C. 
420;  3  Id.  156;  8  Yes.  jun.  283;  1  Yes.  618;  2  Id.  217;  2  Atk. 
296;  8  Bl.  Com.  437;  2  B.  and  P.  59.    The  right  of  the  ored> 
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iiors  to  set  aside  the  conveyanoe  ia  in  the  nature  of  an  eqnitj 
of  redemption,  and  the  property  is  considered  as  a  mortgage 
for  the  money  paid. 

Biggs  and  Hoffman^  contra, 

Keht,  C.  J.  The  first  and  principal  queation  in  this  canse 
ttrises  upon  two  deeds  of  conveyance  of  the  estate  of  Oomfort 
Sands;  the  one  from  him  to  his  son  Heniy  for  the  Brooklyn 
estate,  and  the  other  from  John  Swartwout  to  Lewis  Sands,  for 
the  houses  and  lots  in  Pine  and  Cedar  streets,  in  the  cily  of 
New  York. 

Comfort  Sands  stopped  payment  and  became  insolvent  in  the 
year  1797.  He  had  been  veiy  extensively  engaged  in  trade,  and 
At  the  time  of  his  failure  he  was  possessed  of  a  large  real  and 
personal  estate,  and  owed  debts  to  a  great  amount.  Instead  of 
calling  his  creditors  together,  and  exhibiting  to  them  a  full  and 
fair  account  of  his  debts  and  estate,  according  to  the  usual 
eourse  with  unfortunate  merchants,  he  refused  or  neglected  to 
exhibit  any  statement  of  his  affairs,  or  to  give  them  any  satis- 
faction on  the  subject.  He  declared  that  he  would  prefer  those 
<;reditors  who  did  not  sue  him;  and  just  before  the  commission 
of  bankruptcy  had  issued,  he  went  so  far  as  to  declare  in  writ- 
ing that  his  hostile  creditors  would  suffer  for  their  conduct,  and 
not  get  five  per  cent,  for  their  demands.  With  such  a  temper 
of  mind  under  his  misfortunes,  it  was  very  natural  that  the  gen- 
eral disposition  of  his  estate  to  his  children  should  destroy  the 
confidence  and  awaken  the  apprehensions  of  his  creditors. 

In  June,  1798,  he  conveyed  his  Schaticoke  estate;  in  July, 
1798,  his  Brooklyn  estate;  and  in  September,  1799,  his  Miniainl^ 
estate,  to  his  son  Henry.  In  November,  1798,  his  household 
furniture  was  seized  under  an  execution  issued  in  favor  of  two 
friendly  creditors,  and  sold  to  Nathaniel  Prime,  his  son-in-law, 
who  left  the  same  to  continue  in  his  possession  and  enjoyment. 
In  April,  1801,  his  houses  in  Pine  and  Cedar  streets  were,  by 
arrangement  with  Swartwout,  his  trustee,  conveyed  to  his  son 
Lewis,  and  in  June  following  he  conveyed  to  the  same  son  his 
lots  in  the  city  of  Washington. 

These  sons,  at  the  time  of  their  respective  purchases,  were 
not  men  of  reputed  property,  or  by  any  means  competent  to 
pay  for  such  great  estates.  His  son  Henxy,  in  1798,  had  just 
quitted  his  clerkship  in  an  attorney's  office,  and  was  not  in 
much  business,  and  possessed  little  pecuniary  credit.  His  son 
was  also  a  member  of  his  family  in  1801,  and  of  no 
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reputed  responsibilitj.  These  were  the  two  sons  to  whom  Mr. 
Sands  thought  proper  to  convey  real  estate  worth,  according  to 
bis  own  valuation,  nearly  one  hundred  thousand  dollars;  and 
be  declared,  before  the  commissioners  of  bankruptcy,  that  these 
sales  were  made  to  prevent  the  operation  of  judgments,  and  to 
Bare  his  property  from  being  sacrificed. 

The  general  aspect  of  the  business  must  at  once  excite  in  the 
mind  a  well-grounded  distrust  of  the  probity  of  the  transactions; 
and  when  we  connect  with  it  this  confession  of  the  party,  the 
oonclnsion  must  press  very  strongly  upon  us  that  these  sales 
were  not  fair  and  honest,  but  were  fraudulently  intended  to 
secure  a  very  considerable  share  of  the  property,  for  the  future 
benefit  of  himself  and  his  children.  A  sale  made  with  the 
intent  avowed  by  GL  Sands  comes  almost  within  the  very  words 
of  the  statute  of  13  EHz.,  which  we  have  adopted  (Laws  of  N. 
Y.y  vol.  1,  p.  75),  which  declares  that  every  conveyance  of 
lands  made  veith  the  purpose  or  intent  to  delay,  hinder,  or 
defraud  creditors  of  their  lawful  actions  and  demands,  shall  be 
utterly  void:  2  Bev.  Stat.  137. 

I  shall  first  look  more  particularly  into  the  circumstances 
attending  the  sale  of  the  Brooklyn  estate.  Comfort  Sands,  on 
the  fifth  day  of  July,  1798,  entered  into  a  formal  written  agree- 
ment vnth  his  son  Heniy,  to  convey  to  him  the  Brooklyn  estate 
for  sixty  thousand  dollars;  and  this  agreement  was  carried  into 
effect  in  four  days  thereafter,  by  the  deed  of  the  ninth  of  July. 
Such  a  studied  formality  in  the  negotiation,  such  a  preliminary^ 
precaution  VTithout  any  apparent  use  or  necessity,  and  that,  too, 
between  a  father  and  a  boy  just  then  emerged  from  school,  and, 
as  we  may  very  well  infer  from  the  facts,  still  much  dependent 
upon  his  father,  and  when  the  sale  was  avowedly  intended  by 
the  &ther  as  a  benefit  to  the  son,  is,  to  say  the  least  of  it,  very 
extraordinary.  It  was  out  of  the  usual  and  natural  course  aa 
between  such  parties,  and  it  therefore  betrays  contrivance  in 
order  to  give  color  to  the  transaction.  The  estate  was  esti- 
mated at  sixty  thousand  dollars,  which  was  the  nominal  consid* 
eration  in  the  deed.  To  make  up  this  sum  the  mortgage  to  the 
bank  of  New  York,  amounting  in  principal  and  interest  to  fifty- 
three  thousand  dollars,  was  taken  into  the  estimate,  and  another 
year's  interest  to  the  bank  to  the  amount  of  three  thousand 
dollars  was  anticipated.  The  residue  of  the  purchase-money, 
after  deducting  the  mortgage  upon  the  premises,  veith  this  an- 
tfaripated  interest,  was  four  thousand  dollars,  and  that  sum  waa 
to  be  paid  to  Comfort  Sands,  and  he  was  authorized  by  Henry 
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to  receive  it,  and  he  afterwards  did  receive  it  out  of  the  rents 
and  profits.  The  estate  was  thus  sold  for  thr^e  thousand  dol- 
lars less  than  the  reputed  value  in  the  deed;  for  the  rents  and 
profits  for  the  year  ensuing  the  sale  were  a  complete  set-off 
against  the  interest  which  was  to  grow  due  in  that  year  upon 
the  mortgage.  The  consideration  sum,  as  agreed  upon  by  the 
parties  at  the  time  of  the  sale,  is  thus  reduced  to  fifty-seven 
thousand  dollars,  and  yet  the  parties  contrived,  without  any 
justifiable  or  even  plausible  pretext,  to  give  the  consideration 
in  the  deed  an  artificial  and  nominal  rise  to  sixty  thousand  dol- 
lars. 

But  the  reputed  value  in  the  deed  was  not  the  real  value  of 
the  estate.  It  was  the  minimum  or  least  sum  at  which  any  per- 
son had  ever  computed  its  value.  The  value  in  July,  1798,  ac- 
cording to  the  weight  of  testimony,  was  at  least  seventy-five 
thousand  dollars.  This  was  the  positive  testimony  of  Joshua 
Sands,  who  was  perfectly  acquainted  with  the  property  and 
very  competent  to  determine  its  value,  and  this  was  even  below 
the  average  price,  according  to  the  opinion  of  the  collector  of 
taxes  at  Brooklyn.  We  may  then  very  fairly  consider  that  the 
price  of  the  Brooklyn  estate,  as  estimated  in  the  sale  from  C. 
Sands  to  his  son,  was  at  least  eighteen  thousand  dollars  below 
the  real  value.     Here  was  then  a  great  inadequacy  of  price. 

But  as  the  four  thousand  dollars  coming  to  Comfort  Sands 
upon  this  sale  were  paid  out  of  the  rents  and  profits,  the  son 
never  paid  a  cent  out  of  His  own  pocket,  nor  is  it  probable  that 
the  father  ever  looked  to  him  as  personally  responsible.  The 
sale  has  every  appearance  of  a  settled  design  to  save  the 
residuum  of  the  estate,  after  the  discharge  of  the  mortgage  to 
the  bank,  from  the  grasp  of  the  creditors,  and  to  reserve  it 
either  for  the  use  of  the  father  or,  as  he  himself  expresses  it, 
for  the  benefit  of  his  son. 

These  veiy  striking  circumstances  attending  the  execution  and 
consideration  of  the  deed,  were  followed  by  acts  of  Comfort 
Sands,  with  the  knowledge  and  privity  of  the  son,  which  con- 
firm the  inference  that  the  sale  was  intended  as  a  mere  cover  to 
protect  the  estate,  and  defraud  the  creditors.  He  continued  in 
the  exercise  of  acts  of  ownership,  by  selling  and  leasing  lots, 
and  holding  himself  out  to  the  world  as  the  real  owner.  For 
the  evidence  of  this  fact,  I  need  only  refer  generally  to  the 
testimony  of  the  witnesses,'  and  especially  to  the  deed  from  G. 
Sands  to  Annett,  in  March,  1802,  the  agreement  to  sell  lots  to 
Bhelzel  in  the  same  year,  and  the  lease  from  C.  Sand  to  Britten 
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in  April,  1804;  and  none  of  the  lots  specified  in  these  sales  were 
included  in  the  reconTeyance  from  the  son.  C.  Sands,  also, 
continued  his  former  attentions,  and  bestowed  all  his  care  upon 
the  property.  His  son,  Henry,  did  little  or  nothing.  He  made 
few,  if  any,  contracts,  and  he  took  upon  himself  neither  trouble 
nor  responsibility. 

I  am  aware  of  the  allegation  that  C.  Sands  acted  all  this  while 
as  the  agent  of  his  son;  but  this  allegation,  although  easily 
made,  is  not  supported  by  proof.  We  have  no  evidence  of  any 
regular  appointment  or  instructions  from  the  son,  or  of  any 
regular  account  kept  and  rendered  by  the  father  of  his  receipts 
and  expenditures,  as  agent.  The  attempt  to  screen  these  con- 
stant, essential  and  conclusive  acts  of  ownership,  under  the 
authority  of  an  agent,  is  a  shallow  artifice,  destitute  even  of  the 
merit  of  plausibility. 

The  next  subject  of  examination  is  the  deed  from  Swartwout 
to  Lewis  Sands.  The  Pine  and  Cedar  streets  lots  were  sold  at 
a  sheriff's  sale,  in  1798,  upon  the  judgment  in  favor  of  H.  and 
S.  Johnson;  and  John  Swartwout  purchased  them  for  about 
eleven  thousand  dollars.  He  became  the  purchaser,  at  the  re- 
quest of  C.  Sands;  he  says,  that  he  was  also  induced  to  make 
the  purchase  for  his  ovni  eventual  indemnity,  as  a  surety.  C. 
Sands  told  Swartwout,  at  the  time  of  making  the  request,  that 
it  would  be  the  means  of  preventing  a  sacrifice  of  the  property, 
and  that  the  plaintiffs  in  the  execution  would  enable  him  to  pay 
the  purchase-money  to  the  sheriff.  This  was  accordingly  done 
by  C.  Sands,  who  put  into  his  hands  certain  notes  of  the  plain- 
tiffs, which  the  sheriff  received  as  payment.  The  sale  to 
Swartwout  was,  therefore,  made  in  consequence  of  an  amicable 
arrangement  between  all  parties,  and  it  was  manifestly  a  mere 
€X>Yer  of  the  property  for  the  benefit  of  C.  Sands.  Swartwout 
continued  the  nominal,  and  C.  Sands  the  real  ovnier,  until  April, 
1801,  when  Swartwout,  being  exonerated  from  his  responsi- 
bilities, did,  at  the  request  of  Comfort  Sands,  convey  the  houses 
and  lots  to  his  son,  Levns  Sands,  and  took  a  note  from  Lewis, 
payable  to  bearer,  for  the  consideration  sum,  and  delivered  the 
same  over  to  the  father.  If,  then,  we  view  this  act  in  its  true 
and  genuine  light,  here  was  a  sale  of  these  lots  by  Comfort 
Sands  to  his  son  Lewis;  and  the  question  is,  whether  that  sale 
was  not  a  palpable  fraud  attempted  to  be  committed  upon  the 
creditors. 

The  contrivance  hj  which  this  property  had,  for  the  three 
preceding  years,  been  covered  under  the  name  of  Swartwout, 
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prepares  the  mind  to  anticipate  fraud  in  the  sale  to  the  son. 
It  was  stated  in  the  argument  that  this  deed  was  franduleni 
and  void  under  the  late  bankrupt  law,  and  I  incline  strongly  ta 
this  opinion.  G.  Sands  had  been  in  jail  upwards  of  sixty  day» 
when  the  deed  was  executed;  and  from  the  testimony  of  John 
Jackson  he  was  engaged  in  actual  trade  in  the  month  of  March 
preceding  the  date  of  the  deed.  The  commencement  of  his 
trading  does  not  appear.  Jackson  proves  only  acts  done  as  a 
trader  in  March.  But  from  his  former  general  character  and 
business  as  a  merchant,  and  from  those  acts  in  March,  may  we 
not  fairly  presume  that  in  February  preceding  he  was  equally  a> 
trader  ?  If  so,  C.  Sands  had  clearly  committed  an  act  of  bank* 
ruptcy,  within  the  express  words  of  the  bankrupt  law,  at  th» 
time  of  the  sale  to  Lewis;  and  can  it  be  possible  that  Lewis 
Sands  was  a  bona  fide  purchaser,  without  notice  pf  that  act  ol 
bankruptcy?  He  was  then  a  member  of  his  father's  family; 
and  could  he  have  been  ignorant  that  his  father  had  been  in 
Eing*s  county  jail  since  January  of  that  year;  and  could  hia 
father  have  carried  on  trade  without  his  knowledge?  The 
thing  is  to  me  incredible. 

But  admitting  that  the  acts  of  bankruptcy  mentioned  by 
John  Jackson  were  the  oixly  solitary  instances  in  which  Comfort 
Sands  assumed  the  character  of  a  merchant  while  in  jail,  an- 
other and  a  more  serious  question  then  arises:  WiUi  what 
motive  could  C.  Sands  have  engaged  in  the  petty  business  of 
shipping  fifty  barrels  of  flour  to  Eurox>e  ?  Was  it  really  for  the 
sake  of  mercantile  profit,  and  of  renewing  his  connections  and 
operations  abroad  f  He  was  at  that  time  completely  insolvent^ 
at  war  with  his  creditors,  lost  as  to  credit,  and  actually  in 
prison.  Was  it  not  then  rather  for  the  purpose  of  becoming  a 
trader  merely  to  bring  himself  within  the  purview  of  the  bank- 
rupt law,  to  which  he  soon  after  resorted?  My  mind  is  over- 
come by  the  irresistible  pressure  of  circumstances  which  cany 
it  to  this  conclusion,  and  those  circumstances  outweigh 
assertion  to  the  contrary.  The  question  then  is,  was  not 
sale  to  Lewis  Sands  made  luder  a  contemplation  of  bank- 
ruptcy, and  with  the  privity  of  the  son  as  to  that  intention? 
The  deed,  in  either  alternative  which  I  have  mentioned,  waa 
void,  as  made  in  fraudem  legis,  and  to  defeat  the  equality  and 
equity  of  the  bankrupt  law. 

The  validity  of  the  deed  does  not,  however,  rest  on  the 
ground  of  constructive  fraud  by  being  made  against  the  polii^ 
of  the  statute.    The  deed  was  fraudulent  in  fact  by  being 
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made  under  the  influence  of  corrupt  motives  to  cheat  creditors, 
and  it  was  therefore  Toid  at  common  law  and  as  against  the 
statute  of  Elizabeth,  which  we  have  re-enacted,  and  which  is 
only  in  affirmance  of  the  principles  of  the  common  law. 

The  sale  to  Lewis  Sands  was  for  eleven  thousand  dollars,  and 
subject  to  a  mortgage  to  Jones  ft  Hanng  for  two  thousand  three 
hundred  and  twelve  dollars.  The  property,  near  three  years  be- 
fore, was,  in  the  opinion  of  Swartwout,  worth  sixteen  thousand 
dollars.  The  price  was  therefore  inadequate,  though  not 
grossly  BO.  What  became  of  the  large  note  for  eleven  thousand 
dollars  does  not  appear,  except  from  the  answers  of  Comfort 
and  Lewis  Sands;  and  as  the  facts  in  those  answers  were  put 
in  issue,  they  ought  to  have  been  supported  by  proof.  But 
assuming  the  account  of  the  disposition  of  the  note  for  eleven 
thousand  dollars  to  be  correct,  it  then  appears  that  the  note 
was  soon  after  exchanged,  by  arrangement  between  Lewis  and 
his  father,  for  several  small  notes,  and  most  of  them  were  de- 
posited with  John  Blagge,  an  agent  of  C.  Sands,  where  they 
remained,  for  anything  that  appears  to  the  contrsiy,  unknown 
to  the  creditors,  and  where  they  remain  still.  Blagge  says,  that 
he  was  not  the  agent  of  the  creditors  for  whose  use  these  notes 
were  alleged  to  have  been  lodged,  nor  was  he  acquainted  with 
but  one  of  them.  It  is  exceedingly  probable  that  0.  Sands 
never  gave  any  information  to  the  creditors  concerned,  of  the 
deposit  of  those  notes,  because  no  application  was  made  by  the 
creditors  to  Blagge  for  the  possession  of  them.  The  notes  of 
Iiewis  Sands,  which  were  not  deposited  with  Blagge,  but  in- 
dorsed by  Comfort  Sands,  and  delivered  over  to  the  creditors, 
Gimcie  and  Heyer,  were  attended  with  these  singular  circum* 
stances.  They  fell  due  after  the  discharge  of  Comfort  Sands 
under  the  bankrupt  law,  and  yet  he  interferes  in  the  first  instance 
voluntarily,  between  the  creditors  and  Lewis  Sands,  and 
assumes  to  pay  them  himself.  Can  there  be  more  convincing 
testimony  that  the  notes  were  considered  by  Comfort  Sands  as 
his  proper  debt,  and  that  his  son's  name  upon  the  paper  was 
regarded  by  him  as  a  matter  of  form?  The  history  of  these 
notes  is  alone  sufficient  to  satisfy  me  of  the  fraudulent  collusion 
between  Comfort  Sands  and  his  son  Lewis,  and  that  the  notes 
were  never  considered  by  either  of  the  parties,  as  being  given 
lor  a  valuable  consideration.  Comfort  Sands,  at  the  time  of 
this  pretended  sale  was  in  King's  county  jail,  and  upon  his 
discharge  in  July,  he  returned  and  occupied,  as  his  own,  the 
estate  in  question.     He  resided  in  the  house  in  Pine  strseti 
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and  he  continued  to  let  the  house  in  Cedar  street,  first  to  Pier- 
son  and  afterwards  to  Gibson;  and  he  held  himself  out  to  those 
tenants  as  the  real  owner.  He  speaks  of  acting  all  the  time 
as  agent  for  Lewis  Sands,  and  of  having  settled  with  him;  and 
he  rests  contented  with  this  naked  allegation,  without  the  exhi- 
bition of  a  single  document  or  voucher  which  might  have 
afforded  color  for  his  inference,  or  apology  for  his  pretension* 
But  we  have  a  right  to  require  some  definite  and  specific  evi- 
dence of  his  having  acted  and  accounted  as  the  authorized 
agent  of  his  son.  His  acts  and  his  declarations  were  in  the 
character  of  owner,  not  of  agent;  and  the  law  will  not  allow 
him  to  assume  in  succession  the  one  character  or  the  other,  as 
best  suits  his  convenience.  Such  an  ever  varying  attitude  is 
destructive  of  all  simplicity  and  sincerity  in  dealing:  Quo 
teneam  vuUua  mutarUem  Frotea  nodo? 

I  forbear  to  dwell  longer  on  this  subject.  The  general  char- 
acter of  the  transactions  before  us,  tibe  conclusions  which  I 
have  been  obliged  to  draw,  and  the  contrast  between 
those  conclusions  and  the  answers  of  the  parties  to  the  deed, 
naturally  give  birth  to  painful  reflections.  I  will,  therefore, 
only  observe,  that  for  the  reasons  which  have  been  saggested,  I 
hold  the  two  deeds  to  be  grossly  fraudulent,  and  absolutely 
void;  and  this  brings  me  to  consider  the  next  question  in  this 
case,  which  was,  whether  the  deeds  ought  not  to  stand  as  se- 
curity to  reimburse  the  sons  for  their  advances,  and  to  indem- 
nify them  against  their  outstanding  paper. 

The  denial  of  this  prayer  appears  to  me  to  result  necessarily 
from  a  decision  against  the  validity  of  the  deeds.  On  the 
ground  of  absolute  fraud,  the  deeds  were  void  to  all  intents  and 
purposes.  It  is  the  same  thing  as  if  no  such  deeds  had  ever 
been  executed.  A  fraudulent  conveyance  is  no  conveyance  as 
against  the  interest  intended  to  be  defrauded.  This  is  the 
plain  language  and  intelligent  sense  of  the  rule  of  the  common 
law:  Roberts  on  Fraudulent  Conveyances,  591,  696,  697;  Hob. 
72;  EumberUm  y.HenffU,  Dyer,  194,  294,  296,  pi.  8;  8  Co.  78  b. 
It  is  impossible  that  those  deeds  can  be  permitted  to  stand  as 
a  security,  if  they  are  to  be  adjudged  Toid  ab  inUio.  If  they 
have  no  lawful  existence,  it  would  be  inconsistent  and  abeord 
to  recognize  them  for  any  lawful  purpose.  I  presume  there  is 
no  instance  to  be  met  with  of  any  reimbursement  or  indemnity 
afforded  by  a  court  of  chancery  to  a  parfioqm  crtmtnis,  in  a  case 
of  positive  fraud.  In  Smith  t.  Loader,  Pzeo.  in  Chan.  80,  the 
pariy  advancing  money  to  an  agent,  under  a  oombination  with 
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him  to  cheat  the  principal,  lost  his  whole  secnritj  from  the 
principal  for  the  money  actually  advanced  to  his  agent.  It  is 
fit  and  proper  that  this  result  should  take  place,  as  a  contrary 
course  might  afiford  countenance  to  fraud  by  giving  it  a  partial 
effect.  It  would  not  become  a  court  of  equity  to  take  a  single 
8tep  to  save  harmless  a  party  detected  in  a  fraudulent  combina- 
tion to  cheat.  No  right  can  be  deduced  from  an  act  founded 
in  actual  fraud.  Nemo  exprqprio  dolo  consequUur  actionem.  The 
cases  in  which  a  deed  is  set  aside  on  terms,  are  not  at  all  anal- 
ogous to  the  one  before  us.  They  are  usually  those  in  which 
one  of  the  parties  comes  in  for  help  against  a  hard  or  imcon- 
scientious  bargain,  or  when  a  contract  is  fraudulent  by  construc- 
tion of  law  only,  as  being  against  the  policy  or  provisions  of 
some  particular  statute.  When  one  of  the  parties  to  a  bargain 
asks  to  be  relieved,  the  rule  very  properly  applies,  that  he  who 
demands  equity  under  his  own  contract,  must  give  equity:  1 
Ch.  Ca.  97.  But  the  rule  has  no  manner  of  application  tg  the 
present  case. 

The  refusal  to  aid  the  purchasers  here  by  means  of  the  deeds 
will  not  only  be  proceeding  upon  plain  and  sound  principles, 
but  we  can  do  it  without  any  actual  loss  to  the  party;  for  what 
is  there  to  refund  to  these  sons  ?  Henry  Sands  made  no  pay- 
ments, except  out  of  the  proceeds  of  the  Brooklyn  estate;  and 
as  far  as  the  sales  of  lots  in  that  estate  were  made  bona  Jide, 
and  the  moneys  paid  in  discharge  of  the  mortgage  to  the  bank, 
the  decree  does  not  disturb  them.  It  only  directs  a  sale  of  the 
property  not  so  disposed  of.  Nor  is  there  evidence  that  Lewis 
Sands  ever  paid  a  cent  upon  the  notes,  which  he  gave  to  his 
father  upon  the  purchase  of  the  lots  in  New  York;  and  he  runs 
bat  vexy  little  hazard  upon  the  outstanding  notes.  Most  of 
them  remain  still  under  the  control  of  his  father,  in  the  hands 
of  Blagge,  and  he  has  his  defense,  if  his  father  should  attempt 
to  enforce  them  at  law;  and  as  to  the  two  notes  which  were  de- 
livered into  the  hands  of  the  creditors,  the  payment  of  them 
was  expressly  assumed  by  Comfort  Sands,  and  the  creditors 
were  taught  to  look  only  to  him. 

Having  thus  examined  the  principal  questions  in  the  cause,  1 
ahall  proceed  briefly  to  consider  some  minor  points  which  have 
been  submitted. 

The  decree  touching  an  account  of  the  rents  and  profits  is 
eomplained  of,  and  I  am  of  opinion  that,  upon  this  point,  it 
ought  to  reoeive  some  modification. 

Lewis  Sands  is  to  account  only  for  the  rents  and  profits  which 
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ho  received  subsequent  to  his  deed;  and  so  far  the  decree  is 
undoubtedly  correct.  But  in  respect  to  the  Brooklyn  estate, 
the  decree  ought  to  be  so  modified  as  to  make  Heniy  Sands 
account  only  for  the  rents  and  profits  received  since  the  act  of 
bankruptcy  of  his  father,  and  that  Comfort  Sands  be  required 
to  account  only  for  the  rents  and  profits  subsequent  to  that 
event.  The  right  of  the  complainants  to  call  him  to  account 
cannot  be  extended  beyond  the  time  of  his  bankruptcy,  because 
their  title  as  creditors  to  an  account  accrued  then,  and  not  be- 
fore. Ohancexy  never  decrees  an  account  of  rents  and  profits, 
but  from  the  time  that  the  right  of  the  complainant  accrued: 
Bidgw.  Bep.  180, 182, 183, 187.  In  other  respects  the  decree  as 
to  this  estate  is  correct. 

The  only  remaining  point  appealed  from  is  respecting  the 
disposition  of  the  fund  arising  imder  the  decree.  The  city  lots 
are  directed  to  be  sold  by  a  master,  and  Lewis  Sands  is  directed 
to  join  with  him  in  the  conveyances  to  be  made;  and  out  of  the 
proceeds  the  master  is  first  to  satisfy  the  mortgage  of  Jones  and 
Haring,  and  then  bring  the  surplus  money  into  court,  to  bo 
distributed  among  the  creditors,  as  should  thereafter  be  di- 
rected. In  like  manner,  the  Brooklyn  estate  is  ordered  to  be 
sold  by  a  master;  and  Comfort  and  Heniy  Sands,  and  all  other 
proper  parties  are  to  join  in  the  conveyances,  and  the  moneys 
arising  from  the  sales  are  to  be  also  brought  into  court,  to  be 
distributed.  The  petition  of  appeal  complains  that  by  this 
decree  the  management  of  this  estate  is  taken  out  of  the  hands 
of  the  assignee.  The  original  assignee,  Eibbe,  was  a  parfy  to 
this  suit,  and  in  his  answer  he  admits  that  upon  the  application 
of  the  complainants,  he  had  refused  to  prosecute  the  suit.  This 
being  the  case,  there  can  be  no  doubt  that  the  creditors  had  a 
right  to  seek  justice  for  themselves;  for  it  was  ruled  in  the 
court  of  chancery,  so  long  ago  as  the  year  1740,  in  the  case  of 
FranJdyn  v.  Fem^  2  Eq.  Ca.  Abr.  103,  that  if  the  assignees  re> 
fuse  to  bring  a  bill  for  the  benefit  of  the  bankrupt's  estate,  any 
creditor  has  a  right  to  bring  such  bill.  Eibbe,  the  assignee,  in 
his  answer  insists,  however,  that  if  the  deeds  should  be  set 
aside,  the  proceeds  of  these  estates  should  be  paid  to  him,  to 
be  distributed  according  to  law.  The  contest,  then,  here  is, 
who  is  to  distribute  the  effects  of  the  estate  so  recovered  by  the 
decree;  and  in  this  respect  the  petition  of  appeal  has  proceeded 
without  any  real  foundation  for  complaint.  The  chancellor  has 
made  no  decree  as  to  the  distribution.  He  does,  by  the  decree, 
•zpressly  reserve  that  point  to  be  determined  when  the  money 
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shall  be  brought  into  oourt;  and  there  is  no  reason  to  presume 
that  he  does  not  mean  to  place  the  moneys  in  the  hands  of  the 
assignee  for  distribution.  Haying  gone  so  far  without  the  aid 
of  the  assignee,  and  against  his  will,  I  think  the  court  of  chan- 
cery was  bound  to  render  the  remedy  to  the  creditor  effectual, 
by  commanding  possession  of  the  fund.  This  power  follows 
incidentally  from  the  acknowledged  jurisdiction  which  the  court 
has  in  the  first  instance  to  sustain  the  bill.  If  the  decree  was 
to  contain  nothing  more  than  the  judgment  of  the  oourt,  that 
the  deeds  were  fraudulent  and  void,  it  would  be  a  suit  without 
relief;  for  execution  is  the  fruit  and  end  of  the  law. 

The  assignee  does  not  ask  for  the  privilege  of  selling  the  es- 
tates at  his  own  time  and  pleasure;  he  only  claims  the  proceeds 
for  the  purpose  of  distribution.  I  see  no  objection  to  the 
decree  in  directing  a  sale  of  the  estates.  It  is  the  consumma* 
taon  of  the  remedy  sought  for.  A  sale  by  the  master  is  a  judi- 
eial  sale,  and  binds  all  the  parties  to  the  suit  who  have  right  or 
olaim.  It  would  accordingly  bind  the  assignee;  and  though  it 
has  been  suggested  that  there  has  been  a  change  of  the  as- 
signee, and  this  fact  was  admitted  in  the  proceedings  which 
took  place  in  this  cause  the  last  winter:  2  Johns.  487;  yet  from 
those  proceedings  it  appears  that  this  change  did  not  take  place 
until  subsequent  to  the  decree;  and  the  new  assignee  is  equally 
bound  by  that  decree  with  his  predecessor,  for  he  stands  pre- 
cisely in  his  place,  and  is  subject  to  all  his  obligations. 

I  have  now  finished  the  consideration  of  all  the  points  in  the 
decree  upon  which  the  appeal  was  brought;  and  I  think  it  is  a 
role  of  practice  from  which  we  ought  not  to  depart,  that  when 
the  petition  of  appeal  recites  specifically  the  parts  of  the  de- 
cree of  which  it  complains,  and  from  which  the  appeal  is  made, 
the  appellant  is  to  be  confined  to  those  parts  of  the  decree.  I 
have  not  therefore  examined  the  question  made  respecting  the 
feigned  issue;  for  that  issue  was  no  part  of  the  decree  appealed 
from;  and  it  was  very  properly  omitted,  as  the  chancellor  ob- 
served, in  stating  his  reasons  to  this  court,  that  both  parties 
suggested  the  propriety  of  that  issue. 

The  result  of  my  opinion  accordingly  is,  that,  except  as  to  the 
xents  and  profits  of  the  Brooklyn  estate,  the  decree  as  appealed 
from  was  in  all  other  respects  correct,  and  ought  to  be  affirmed. 
Bat  some  modifications  of  the  decree  of  affirmance,  if  any  are 
to  be  made  by  this  court,  have  been  suggested  by  the  respond- 
ent's oonnseL  As  Henry  Sands  is  out  of  the  jurisdiction  of  the 
court,  he  ought  not  to  be  required  to  make  any  conveyance  of 
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the  Brooklyn  estate.  This  modificatioii  I  think  is  neceasaiy. 
The  assignee  may  also  perhaps  be  required  to  join  in  the  con- 
Teyances  before  the  proceeds  are  paid  over  to  him,  though  I 
do  not  belieTe  that  act  requisite  to  perfect  the  title;  and  all 
costs  and  charges  attending  the  suit  in  this  court  and  in  the 
court  below,  and  for  which  the  respondents  might  otherwise 
be  responsible,  ought  to  be  previously  deducted  before  they  are 
paid  over. 

There  were  also  some  additions  to  the  decree  prayed  for. 
One  was  respecting  the  balance,  if  any,  of  the  demand  of 
Sands  against  the  United  States,  and  assigned  to  Prime,  and 
which  would  remain  due  after  the  claims  under  that  assignment 
were  satisfied;  and  also  respecting  the  balance,  if    any,  due 
from  H.  and  S.  Johnson  to  Sands.     These  balances  oug^ht  un- 
doubtedly to  be  ascertained,  brought  into  court,  and  distiib- 
uted  in  like  manner  as  the  other  funds;  and  I  see  no  reason 
why  decrees  to  this  effect  ought  not  to  be  made,  when  the  final 
decree  comes  to  be  completed  in  the  court  of  chanceiy.     The 
decree  before  us  does  not  touch  these  questions;  but  the  chan- 
cellor, in  giving  his  opinion,  seemed  to  intimate  that  as  to  these 
objects  the  bill  ought  to  be  dismissed;  and  it  becomes  therefore 
proper  that  an  expression  of  the  opinion  of  this  court  should 
be  made,  that  these  objects  ought  to  be  embraced  in  the  final 
decree. 

The  rest  of  the  court  were  also  of  opinion  that  the  decree 
below  ought  to  be  affirmed,  except  as  to  the  part  which  directs 
the  sale  of  the  estates  by  the  master;  and  it  was  thereupon  or- 
dered, adjudged,  and  decreed  as  follows,  to  wit:  That  the  con- 
veyance made  by  the  sheriff  of  the  city  and  county  of  New 
York  to  John  Swartwout,  mentioned  in  the  pleadings  in  this 
cause,  for  the  house  and  lots  of  ground  situate  adjoining  Pine 
and  Cedar  streets,  in  the  city  of  New  York;  and  also  the  deed 
in  the  said  pleadings  mentioned,  for  the  said  houses  and  lots 
of  ground,  from  the  said  John  Swartwout  to  the  appellant 
Lewis  Sands,  having  been  made  with  intent  to  delay  and  de- 
fraud the  respondents  and  others,  the  creditors  of  the  appel- 
lant Comfort  Sands,  are  void,  as  against  the  said  creditors. 
And  it  is  further  declared  and  decreed,  that  the  said  houses  and 
lots  of  ground  adjoining  Pine  and  Cedar  streets  aforesaid,  be- 
longed to  the  appellant  Comfort  Sands  at  the  time  he  became 
a  bankrupt,  as  in  the  pleadings  and  proofs  mentioned,  and 
passed  to  and  became  vested  in  the  assignee  of  his  estate  and 
effects  as  such  bankrupt,   subject  to  the  mortgage  thereon 
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mentioned  in  the  pleadings  in  this  caase  to  the  defendants 
Samuel  Jones  and  John  Haring,  in  the  same  manner  as  though 
the  said  conyejances  had  not  been  made.  And  it  is  further 
ordered,  decreed,  and  adjudged,  that  the  said  appellants.  Com- 
fort Sands  and  Lewis  Sands,  respectiTcly,  account  before  one 
of  the  masters  in  chancery,  for  the  rents  and  profits  of  the  said 
houses  and  lots  of  ground  adjoining  Pine  and  Cedar  streets, 
from  the  twenty-second  day  of  June,  1801,  which  they,  the  said 
Comfort  Sands  and  Lewis  Sands,  have  .respectively  receiyed, 
or  without  willful  default  might  haye  received;  and  that  in  tak- 
ing such  accounts,  allowances  for  taxes,  repair,  and  improve- 
ments, permanently  useful,  be  made  to  the  said  Comfort 
Sands  and  Lewis  Sands;  and  the  balance  of  the  said  accounts 
for  the  said  rents  and  profits,  when  received,  shall  be  placed  in 
the  hands  of  the  assignee  or  assignees  of  the  estate  and  effects 
of  the  said  Comfort  Sands  as  such  bankrupt.  And  this  court 
doth  further  order,  adjudge,  and  decree,  that  the  deed  of  con- 
veyance made  by  the  said  Comfort  Sands  to  the  appellant 
Henry  Sands  (bearing  date  on  or  about  the  ninth  day  of  July, 
1798),  mentioned  in  the  pleadings,  of  the  lands,  tenements, 
hereditaments,  and  real  estate,  situate  at  Brooklyn,  in  King's 
county,  in  the  pleadings  also  mentioned;  and  also  the  deed, 
which  appears  by  the  proofs  in  the  cause,  for  part  of  the  said 
lands,  tenements,  and  hereditaments,  dated  on  or  about  the 
fifteenth  day  of  September,  in  the  year  of  our  Lord,  1801,  from 
the  said  Henry  Sands  to  the  said  Comfort  Sands,  having  been 
made  with  intent  to  delay  and  defraud  the  respondents  and 
others,  the  creditors  of  the  appellant  Comfort  Sands,  are  void 
as  against  the  said  creditors.  And  it  is  further  declared  and 
decreed  that  the  said  lands,  tenements,  hereditaments,  and 
real  estate,  situate  at  Brooklyn  aforesaid,  and  which,  on  a  par- 
tition thereof,  between  the  said  Henry  Sands,  as  grantee  of  the 
said  Comfort  Sands  and  Joshua  Sands,  as  mentioned  in  the 
pleadings  and  proofs  in  this  cause,  were  assigned  or  fell  to  the 
share  of  the  said  Henry  Sands,  belonged  to  the  said  Comfort 
Sands,  at  the  time  he  became  a  bankrupt  as  aforesaid;  and 
passed  to  and  became  vested  in  the  assignee  of  his  estate  and 
effects,  as  such  bankrupt,  subject  to  the  mortgage  thereon  men- 
tioned in  the  pleadings  in  this  cause,  to  the  president,  directors, 
and  company  of  the  bank  of  New  York. 

And  it  is  further  ordered,  adjudged,  and  decreed  that  the 
appellants.  Comfort  Sands  and  Henry  Sands,  respectively 
account,  before  one  of  the  masters  in  chancery,  for  the  rents 
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the  Brooklyn  estate.  This  modification  I  think  is  necessary. 
The  assignee  may  also  perhaps  be  required  to  join  in  the  con- 
Teyances  before  the  proceeds  are  paid  oyer  to  him,  though  1 
do  not  belieye  that  act  requisite  to  perfect  the  title;  and  all 
costs  and  charges  attending  the  suit  in  this  court  and  in  the 
court  below,  and  for  which  the  respondents  might  otherwise 
be  responsible,  ought  to  be  previously  deducted  before  they  are 
paid  over. 

There  were  also  some  additions  to  the  decree  prayed  for. 
One  was  respecting  the  balance,  if  any,  of  the  demand  of 
Sands  against  the  United  States,  and  assigned  to  Prime,  and 
which  would  remain  due  after  the  claims  under  that  assignment 
were  satisfied;  and  also  respecting  the  balance,  if  any,  due 
from  H.  and  S.  Johnson  to  Sands.  These  balances  ought  un- 
doubtedly to  be  ascertained,  brought  into  court,  and  distrib- 
uted in  like  manner  as  the  other  funds;  and  I  see  no  reason 
why  decrees  to  this  effect  ought  not  to  be  made,  when  the  final 
decree  comes  to  be  completed  in  the  court  of  chanceiy.  The 
decree  before  us  does  not  touch  these  questions;  but  the  chan- 
cellor, in  giving  his  opinion,  seemed  to  intimate  that  as  to  these 
objects  the  bill  ought  to  be  dismissed;  and  it  becomes  therefore 
proper  that  an  expression  of  the  opinion  of  this  court  should 
be  made,  that  these  objects  ought  to  be  embraced  in  the  final 
decree. 

The  rest  of  the  court  were  also  of  opinion  that  the  decree 
below  ought  to  be  affirmed,  except  as  to  the  part  which  directs 
the  sale  of  the  estates  by  the  master;  and  it  was  thereupon  or- 
dered, adjudged,  and  decreed  as  follows,  to  wit:  That  the  con- 
veyance made  by  the  sheriff  of  the  city  and  county  of  New 
York  to  John  Swartwout,  mentioned  in  the  pleadings  in  this 
cause,  for  the  house  and  lots  of  ground  situate  adjoining  Pine 
and  Cedar  streets,  in  the  city  of  New  York;  and  also  the  deed 
in  the  said  pleadings  mentioned,  for  the  said  houses  and  lota 
of  ground,  from  the  said  John  Swartwout  to  the  appellant 
Lewis  Sands,  having  been  made  with  intent  to  delay  and  de- 
fraud the  respondents  and  others,  the  creditors  of  the  appel- 
lant Comfort  Sands,  are  void,  as  against  the  said  creditors. 
And  it  is  further  declared  and  decreed,  that  the  said  houses  and 
lots  of  ground  adjoining  Pine  and  Cedar  streets  aforesaid,  be« 
longed  to  the  appellant  Comfort  Sands  at  the  time  he  became 
a  bankrupt,  as  in  the  pleadings  and  proofs  mentioned,  and 
passed  to  and  became  vested  in  the  assignee  of  his  estate  and 
effects  as  such  bankrupt,   subject  to  Uie  mortgage  thereon 
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mentioned  in  the  pleadings  in  this  cause  to  the  defendants 
Samuel  Jones  and  John  Haring,  in  the  same  manner  as  though 
the  said  conveyances  had  not  been  made.  And  it  is  further 
ordered,  decreed,  and  adjudged,  that  the  said  appellants,  Com- 
fort Sands  and  Lewis  Sands,  respectiTely,  account  before  one 
of  the  masters  in  chancery,  for  the  rents  and  profits  of  the  said 
houses  and  lots  of  ground  adjoining  Pine  and  Cedar  streets, 
from  the  twenty-second  day  of  June,  1801,  which  they,  the  said 
Comfort  Sands  and  Lewis  Sands,  have  .respectively  received, 
or  without  willful  default  might  have  received;  and  that  in  tak- 
ing such  accounts,  allowances  for  taxes,  repair,  and  improve- 
ments, permanently  useful,  be  made  to  the  said  Comfort 
Sands  and  Lewis  Sands;  and  the  balance  of  the  said  accounts 
for  the  said  rents  and  profits,  when  received,  shall  be  placed  in 
the  hands  of  the  assignee  or  assignees  of  the  estate  and  effects 
of  the  said  Comfort  Sands  as  such  bankrupt.  And  this  court 
doth  further  order,  adjudge,  and  decree,  that  the  deed  of  con- 
veyance made  by  the  said  Comfort  Sands  to  the  appellant 
Henry  Sands  (bearing  date  on  or  about  the  ninth  day  of  July, 
1798),  mentioned  in  the  pleadings,  of  the  lands,  tenements, 
hereditaments,  and  real  estate,  situate  at  Brooklyn,  in  King's 
county,  in  the  pleadings  also  mentioned;  and  also  the  deed, 
which  appears  by  the  proofs  in  the  cause,  for  part  of  the  said 
lands,  tenements,  and  hereditaments,  dated  on  or  about  the 
fifteenth  day  of  September,  in  the  year  of  our  Lord,  1801 ,  from 
the  said  Henry  Sands  to  the  said  Comfort  Sands,  having  been 
made  with  intent  to  delay  and  defraud  the  respondents  and 
others,  the  creditors  of  the  appellant  Comfort  Sands,  are  void 
as  against  the  said  creditors.  And  it  is  further  declared  and 
decreed  that  the  said  lands,  tenements,  hereditaments,  and 
real  estate,  situate  at  Brooklyn  aforesaid,  and  which,  on  a  par- 
tition thereof,  between  the  said  Henry  Sands,  as  grantee  of  the 
said  Comfort  Sands  and  Joshua  Sands,  as  mentioned  in  the 
pleadings  and  proofs  in  this  cause,  were  assigned  or  fell  to  the 
share  of  the  said  Henry  Sands,  belonged  to  the  said  Comfort 
Sands,  at  the  time  he  became  a  bankrupt  as  aforesaid;  and 
passed  to  and  became  vested  in  the  assignee  of  his  estate  and 
effects,  as  such  bankrupt,  subject  to  the  mortgage  thereon  men- 
tioned in  the  pleadings  in  this  cause,  to  the  president,  directors, 
and  company  of  the  bank  of  New  York. 

And  it  is  further  ordered,  adjudged,  and  decreed  that  the 
appellants.  Comfort  Sands  and  Henry  Sands,  respectively 
account,  before  one  of  the  masters  in  chancery,  for  the  rents 
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and  profits  of  the  said  last-mentioned  lands,  tenements,  here- 
ditaments and  real  estate,  situate  at  Brooldyn,  from  the  twenty- 
second  day  of  June,  in  the  year  of  our  Lord  1801,  which  they, 
the  said  Comfort  Sand^  and  Henry  Sands,  have  respectirely 
receiyed,  or  without  willful  default  might  have  received;  and 
Chat  in  taking  such  accounts,  allowances  be  made  to  the  said 
Comfort  Sands  and  Henry  Sands  for  taxes,  repairs  and  improve- 
ments, permanently  useful,  and  the  balance  of  the  accounts  for 
the  said  last-mentioned  rents  and  profits,  when  received,  shall 
be  placed  in  the  hands  of  the  assignee  or  assignees  of  the  estate 
and  effects  of  the  said  Comfort  Sands,  as  such  bankrupt. 

And  it  is  further  ordered,  adjudged  and  decreed  that  out  of 
the  said  estates,  situate  adjoining  Pine  and  Cedar  streets,  in 
the  city  of  New  York,  and  at  Brooklyn,  or  out  of  the  proceeds 
of  the  sales  thereof,  or  any  part  thereof  which  has  or  may  be 
brought  into  the  court  of  chancery  by  virtue  of  any  decree  or 
order  thereof,  or  out  of  the  said  rents  and  profits,  the  respond- 
ents in  the  first  place  be  reimbursed  and  satisfied  all  costs, 
charges  and  expenses  in  aud  about  the  prosecution  of  the  said 
suit  in  the  court  of  chancery,  and  the  proceedings  in  this  court, 
the  amount  whereof  is  to  be  ascertained  by  the  court  of  chan* 
ceiy,  which  court  is  to  give  proper  directions  herein. 

And  it  is  further  ordered,  adjudged  and  decreed  that  the 
said  decree  of  the  court  of  chanceiy,  so  far  as  the  same  is  not 
hereby  modified  and  altered,  be,  and  the  same  is  hereby  a£Brmed. 
And  that  the  said  decree,  so  far  as  the  same  directs  any  convey- 
ance to,  or  sale  by  a  master  in  chancery,  of  the  said  estates,  or 
either  of  them,  be,  and  the  same  is  hereby  reversed;  and  that 
the  record  and  proceedings  brought  here  with  this  decree  be 
remitted  to  the  court  of  chanceiy,  to  be  executed  according  to 
law. 

Judgment  of  affirmance. 


Judge  Stoiy,  in  £ean  v.  Smith,  2  Mason,  296»  particularly  approves  of  the 
principle  laid  down  by  Kent  in  thb  case  that  a  fraudulent  conveyance  ia 
not  to  stand  as  security  to  the  grantee.  He  says:  "  I  agree  to  the  doctrine 
laid  down  by  Chancellor  Kent  in  Boyd  v.  DmUap,  1  Johns.  Ch  47S,  and 
Sands  v.  CodvfUe,  4  Johns.  636, 549,  that  a  deed  fraudulent  in  fact  is  al»o- 
lutely  void,  and  is  not  permitted  to  stand  as  a  security  for  any  purpose  of 
reimbursement  or  indemnity;  but  it  is  otherwise  with  a  deed  obtained 
under  suspicious  or  inequitable  circumstances,  or  which  is  only  oon* 
atructively  fraudulent."  And  this  indorsement  is  referred  to  in  a  late  caae 
on  this  subject  in  Yixginia:  Hendermm  v.  Sunton,  26  Giatt  03&  The  caae 
is  also  approved  in  Cotrtm  v.  MiUcmdon,  19  How.  115,  and  in  Ckment$  v. 
Moore,  6  Wall  313. 


Nov.  1809.]  ElLBUBN  V.  WOODWOBTH.  321 

In  Chautmqu€  Batik  t.  WhUet  6  N.  T.  255,  the  principal  case  is  cxted« 
showing  the  power  of  a  conrt  of  equity  in  relieving  against  a  fmndnlent 
conveyance  to  order  the  sale  of  real  estate. 

Ab  showing  that,  independent  of  the  statute,  a  fraudulent  conveyance  it 
void  by  common  law,  following  this  case,  see  IfeUii  v.  Cflarh,  IX)  Wend.  27. 
Ab  to  oontinning  in  possession,  exercising  acts  of  ownership,  being  a  badge 
«f  fraud,  see  Stoddard  v.  BuUer,  20  Wend.  516,  following  authority  of  ^ 
inindpal  case. 


KtLBUBN    V.  WOODWORTH. 

[  5  JOOMOS,  87.] 

JUDOMBNT  or  AicoTHEB  STATE,  VALiDrnr.  —A  judgment  obtained  in 
another  state,  in  an  action  commenced  by  an  attachment  of  property, 
without  any  personal  service  of  summons  or  actual  notice  to  the  de- 
fendant, who  is  a  non-resident,  is  of  no  validity  outside  of  that  state. 

DsBT  on  a  judgment  recovered  in  the  court  of  common  pleas 
of  MaasachusettSy  in  April,  1801.  Plea  nH  debet.  The  defend* 
ant's  counsel  objected  to  the  admission  of  an  exemplification 
of  the  record  of  the  judgment,  and  offered  parol  testimony  to 
prove  that  at  the  time  the  first  process  was  served  in  Massa- 
chusetts defendant  was  a  resident  of  this  state.  This  testi- 
mony was  admitted  against  plaintiff's  objection.  It  was  then 
proved  that  defendant,  in  May,  1800,  sold  his  house,  etc.,  in 
Massachusetts,  to  plaintiff,  and,  with  part  of  his  goods,  re- 
moved to  this  state;  that  he  settled  in  Seneca  county,  built  a 
house,  cleared  and  cultivated  a  farm,  paid  taxes  in  the  town  in 
1800,  and  had  not  been  in  Massachusetts  since  his  removal  here; 
that  in  October,  1800,  defendant's  wife  and  family,  who  had 
lived  on  the  farm  sold  to  plaintiff  since  May,  removed  to  this 
«tate;  and  that  the  suit  in  Massachusetts  was  commenced  by  an 
attachment  served  on  a  bedstead  belonging  to  def endant,  ac- 
companied by  a  summons  served  upon  the  wife  the  day  after 
ahe  left  the  place  in  Massachusetts,  and  while  she  was  on  her 
way  to  join  defendant,  who  did  not  know  of  this  service.  Upon 
these  facts  the  chief  justice  declared  the  record  of  the  judg- 
ment incompetent  evidence.  It  was  admitted  that  the  judgment 
would  be  considered  regular  in  Massachusetts.  Plaintiff  then 
offered  to  prove  the  original  demand,  but  there  appearing  to  be 
no  count  in  the  declaration  to  which  such  evidence  was  thought 
applicable,  it  was  rejected  by  the  judge  and  the  plaintiff  non- 
suited. 

WkUing,  for  the  plaintiff,  moved  to  set  aside  the  nonsuit  on 
the  following  grounds:    1.  The  evidence  given  by  the  defends 
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ant  was  inadmissible  under  the  plea  without  notice,  and  also 
because  of  the  conclusiYe  nature  of  the  CTidenoe  offered  by  the 
plaintiff;  2.  The  facts  proved  by  the  defendant  did  not  render 
the  exemplification  incompetent  evidence;  3.  The  plaintiff 
ought  to  have  been  allowed  to  give  evidence  of  the  original 
demand. 

Henry ^  contra,  relied  upon  1  Caines,  463;  1  Mass.  406;  [2 
Am.  Dec.  36],  and  cited  1  Doug.  6;  Eirby,  119;  2  Dall.  802. 

By  CoiTBT.  The  nonsuit  was  properly  directed.  The  defend- 
ant was  not  a  resident  of  Massachusetts  when  the  suit  was  com- 
menced; his  domicile  was  in  this  state,  and  being  in  person  here 
and  not  within  the  jurisdiction  of  the  court  of  Massachusetts, 
he  was  not  and  could  not  have  been  served  with  process.  The 
attachment  of  an  article  of  his  property  could  not  bind  him; 
it  could  only  bind  the  goods  attached,  as  a  proceeding  in  rem, 
and  the  judgment  obtained  by  default  in  pursuance  of  such  an 
attachment  cannot  be  the  ground  here  of  an  action  against  the 
defendant.  To  bind  a  defendant  personally  by  a  judgment 
when  he  was  never  personally  summoned,  or  had  notice  of  the 
proceeding,  would  be  contrary  to  the  first  principles  of  justice. 
So  it  was  decided  in  Fisher  v.  Lane,  3  Wils.  297.  In  the  case  of 
Phelpa  V.  HoUeer,  1  Dall.  261,  a  judgment  obtained  under  the 
like  proceeding  was  held  in  Pennsylvania  not  to  be  binding 
and  conclusive;  and  in  the  case  of  KiJbhe  v.  Kibbe,  Eirby,  119, 
the  supreme  court  of  Connecticut  went  further  and  denied 
operation  to  a  judgment  so  obtained  in  Massachusetts.  The 
English  courts  have  established  the  same  rule.  In  Buchanan 
V.  Bucker,  9  East,  192,  the  court  of  K.  B.  declared  that  the  law 
would  not  raise  an  assumpsU  upon  a  judgment  obtained  in  the 
island  of  Tobago,  by  default,  when  it  appeared  on  the  face  of 
the  proceedings  that  the  defendant  was  not  in  the  island  when 
the  suit  was  commenced;  and  that  he  had  been  summoned  by 
nailing  a  copy  of  the  declaration  on  the  court-house  door.  The 
court  there  said  that  it  would  have  made  no  alteration  in  the 
case  if  such  proceedings  were  admitted  to  have  been  valid  by 
the  laws  of  Tobago.  The  motion  to  set  aside  the  nonsuit  must 
be  denied. 

Judgment  of  nonsuit. 

See  i2b(i^«  V.  CoJemoiH  8  AnL  Dea  738|  and  note  ilMralow 
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Morris  v.  Phelps. 

[6  JoBnov,  49.] 

8UBSBQUBNT  Title,  whske  a  Covenant  or  Seisin  Bboken.— A  da- 
lendant  cannot  give  in  evidence,  a  title  by  him  Bnbseqnent  to  bringing 
the  action  for  breach  of  covenant  of  seisin;  the  rights  of  the  parties 
mnst  be  determined  as  they  were  at  the  time  the  action  was  began. 

Past  Failure  of  Title  no  Right  to  Rescind.— Where  a  title  to  a 
part  only  of  the  land  fails,  the  sale  cannot  be  rescinded,  and  the  whole 
consideration  recovered  back,  but  damages  will  be  recovered  in  pro- 
portion to  thef  extent  of  the  defect  of  title,  or  the  value  of  the  part  lo6t» 
in  proportion  to  the  price  of  the  whole. 

AcnoN  for  breach  of  the  covenant  of  seisin.  The  case  is 
stated  in  the  opinion.  The  jarj  found  for  the  plaintiff  the  full 
amount  of  the  consideration  expressed  in  the  deed,  and  interest; 
andy  upon  a  motion  for  a  new  trial,  the  counsel  raised  questions 
as  to  the  admission  of  certain  evidence^  and  also,  whether  the 
failure  of  title  to  part  x>f  the  lands  conveyed,  would  entitle  the 
grantee  to  rescind  the  sale  and  recover  the  whole  consideration 
paid. 

Jr.  WilUama,  for  the  plaintiff. 

Menry,  coTitra. 

By  Court,  Kent,  0.  J.  This  action  is  for  a  breach  of  the 
covenants  of  seisin,  contained  in  two  separate  deeds.  In  one 
of  them  the  defendant,  for  a  large  consideration,  conveyed  three 
tracts  of  land,  when  as  to  two  of  those  tracts  he  had  only  a  right 
to  an  undivided  part;  and  in  the  other  deed,  for  a  valuable  con- 
flideration,  he  conveyed  one  tract  when  he  had  a  right  only  to 
an  undivided  part  of  it.  Upon  the  trial  the  defendant  offered 
to  show  that  the  lands,  to  which  the  title  in  part  failed  in  the 
first  deed,  were  of  inferior  quality  to  the  other  lands  mentioned 
in  the  deed,  and  this  evidence  was  rejected.  He  also  offered  in 
evidence,  deeds  executed  a  few  days  before  the  trial,  to  the 
persons  under  whom  he  held  when  he  conveyed  to  the  plaintiff, 
-with  a  view  to  confirm  the  title,  and  this  evidence  was  rejected. 
A  verdict  was  taken  for  the  whole  consideration  given  for  the 
lands,  of  which  the  title  to  part  only  had  failed. 

The  questions  arising  upon  this  case  are  respecting  the  com- 
petency of  the  evidence  offered,  and  the  true  rule  and  measure 
of  damages. 

1.  The  deeds  of  June,  1807,  were  properly  rejected.  They 
were  executed  only  a  few  days  before  the  trial,  and  the  rights 
ci  parties  must  be  determined  according  to  the  existence  and 
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extent  of  those  rights  when  the  action  is  commenced:  2  Saund. 
171  c;  3  T.  R.  186;  4  Bast,  507. 

2.  The  other  points  in  the  case  merit  more  attention.  They 
depend  npon  the  exposition  and  application  of  principles  of 
general  importance. 

The  fee  of  five-sixths  of  the  two  tracts,  particularly  men- 
tioned in  the  first  count  in  the  declaration,  may,  for  anything 
that  appears  to  the  contrary,  reside  in  the  plaintiff  l^e  de- 
fendant had  a  title  to  such  proportions  of  those  tracts  when  he 
conveyed  them,  and  that  titie  must  have  actually  passed  by  the 
deed.  The  plaintiff  has  never  offered  to  rescind  the  sale;  nor 
if  he  had,  do  I  perceive  how  it  woold  have  availed  him  in  a 
court  of  law,  since  the  contract  was  executed  and  part  of  the  con- 
sideration fulfilled.  I  am  not  aware  that  even  a  court  of  equity, 
in  England,  has  ever  undertaken  to  rescind  a  sale,  because  the 
title  to  a  part  of  the  property  failed,  though  I  admit  there  may 
be  cases  in  which  it  would  be  extremely  just,  and  that  the  doc- 
trine prevails  in  countries  under  the  influence  of  the  civil  law. 
The  case  of  an  exchange  of  land  is  an  exception,  at  the  common 
law,  for  there,  if  A.  give  in  exchange  three  acres  to  B.  for  other 
three  acres,  and  afterwards  one  acre  is  evicted  from  B.,  in  this 
case  all  the  exchange  is  defeated,  as  the  exchange  is  upon  a 
condition  in  law,  that  the  title  to  each  part  shall  remain  entire, 
and  it  is  the  office  of  a  condition  to  defeat  the  whole,  and  not  a 
part:  Bustard's  case,  4k  Co.  121  b.  The  case  of  an  exchange 
and  of  a  partition  depend  upon  this  implied  condition,  which 
seems  not  to  have  been  extended  and  applied  to  other  assur- 
ances of  land.  But  without  pursuing  this  point  further,  or 
giving  any  definitive  opinion  of  the  court  on  the  general  ques- 
tion, it  is  sufficient  to  observe  that  there  was  nothing  in  this 
case  to  authorize  the  plaintiff  to  go  for  the  whole  consideration 
because  the  title  to  part  failed.  That  fact  alone  did  not  rescind 
the  sale  after  the  deed  was  delivered  and  the  consideration 
paid.  The  plaintiff  was  entitled  to  recover  damages  only  in 
proportion  to  the  extent  of  the  defect  of  title.  This  is  an  old 
and  well  settled  rule  of  damages.  Thus  in  the  case  of  Beau^ 
champ  V.  Damory,  Year  Book,  29  E.  III.  4,  it  was  held  by  Bill, 
J.,  that  if  one  be  bound  to  warranty,  he  warrants  the  entirety, 
but  he  shall  not  render  in  value  but  for  that  which  was  lost. 
In  13  E.  IT.  3,  and  which  case  is  cited  in  Bustard's  case^  tha 
same  principle  was  admitted,  and  it  was  declared  and  agreed 
to  by  the  court,  that  in  exchange  where  a  want  of  title  existed 
as  to  part,  the  party  evicted  might  enter  as  for  a  oonditiftn 
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broken  if  he  ohoee,  but  if  he  sued  toreoover  in  Talne,  he  ehonld 
recover  only  according  to  the  valne  of  the  part  lost.  Though 
the  condition  be  entire  and  extends  to  all,  yet  it  was  said  that 
the  warranty  npon  the  exchange  might  seyerally  extend  to  part. 
So  in  the  case  of  Oray  v.  Briscoe^  Noy,  142,  B.  corenanted  that 
he  was  seised  of  blackacre  in  fee,  whereas  in  truth  it  was  copy- 
hold land  in  fee,  according  to  the  custom,  and  the  court  said 
that  the  jury  should  give  damages  according  to  the  difference 
in  Talue  between  feenrimple  land  and  copyhold  land.  There  is 
then  no  law  or  reason  why  the  plaintiff  should  recover  more 
than  onendxth  of  the  consideration  money  and  interest  for  the 
two  tracts  mentioned  in  the  first  count,  and  five-sixths  of  the 
consideration  money  and  interest  for  the  tract  contained  in  the 
aecond  count. 

Another  question  in  the  case  is,  whether  the  defendant  ought 
not  to  have  been  permitted  to  show  that  the  lands  in  the  deed 
of  1795,  of  which  there  was  a  failure  of  title,  were  of  inferior 
qualily  to  the  other  lands  conveyed  by  the  same  deed.  This 
appears  to  be  reasonable,  and  the  rule  would  operate  with 
equal  justice  as  to  all  the  parties  to  a  conveyance.  Suppose  a 
▼aluable  stream  of  water,  with  expensive  improvements  upon 
it,  with  ten  acres  of  adjoining  barren  land,  was  sold  for  ten 
thousand  dollars,  and  it  should  afterwards  appear  that  the  title 
to  the  stream  with  the  improvements  on  it  failed,  but  remained 
good  as  to  the  residue  of  the  land,  would  it  not  be  unjust  that 
the  grantee  should  be  limited  in  damages,  under  his  covenants, 
to  an  apportionment  accordiDg  to  the  number  of  acres  lost, 
when  the  sole  inducement  of  the  purchase  was  defeated;  and 
the  whole  value  of  the  purchase  had  failed?  So  on  the  other 
hand,  if  only  the  title  to  the  nine  barren  acres  failed,  the  vendor 
would  feel  the  weight  of  extreme  injustice,  if  he  was  obliged  to 
refund  nine-tenths  of  the  consideration-money.  This  is  not 
the  rule  of  assessment.  The  law  will  apportion  the  damages  to 
the  measure  of  value  between  the  land  lost  and  the  land  pre- 
served. This  doctrine  is  laid  down  as  an  elementary  rule  in 
Pothier's  treatise  on  the  contract  of  sale:  Traiti  du  CorUrai  de 
Vente,  No.  99, 139, 142.  He  says  that  eviction  of  part  of  the 
thing  sold  not  only  gives  an  action  on  the  warranty,  bat  the 
purchaser  will  recover  a  proportion  of  the  price  paid,  in  a  ratio 
to  the  amount  of  the  part  from  which  he  was  evicted;  and  that 
if  the  eviction  be  of .  an  integral  part  of  the  estate  sold,  as  for 
instance,  of  a  meadow  or  vineyard  belonging  to  the  farm,  the 
damages  would  be  assessed  according  to  a  valuation  of  the  price 
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of  the  meadow  or  Tinejard,  and  the  proportion  whioh  it  bean 
to  the  price  of  the  whole  estate.  Nothing  can  be  clearer  than 
the  equity  of  this  rule. 

The  same  principle  is  to  be  met  with  in  the  ciyil  law.  Bonir 
taiis  aeslimationem  faciendam,  cum  para  evincUur.  And  Ulpian 
pnts  and  answers  this  question:  Quidenim,  ei,  quod/uU  in  agro 
pretiosissimum  hoc  evictum  est;  out  qwod  ftiU  in  agro  vUisatmumf 
Aestimabitur  loci  qualitaa,  et  sic  erU  regresaus:  Dig.  21,  22, 1.1, 
1. 13,  and  1. 64,  sec.  3.  The  recoTery  in  value  upon  the  warranfy 
at  common  law  was  regulated  by  the  same  rule.  The  capias  ad 
valeniiam  was  issued  to  take  as  much  land  of  the  warrantor  as 
was  equal  to  the  value  of  the  land  lost.  Cape  de  terra  in  bal* 
liva  tua  ad  valentium  tantce  terrcB  quod  B.  clamat  ui  jus  suum; 
and  if  the  lands  of  the  warrantor  lay  in  another  county,  differ- 
ent from  that  in  which  the  lands  in  controversy  lay,  then  the 
lands  in  question  were  first  appraised  by  a  sheriff's  inquest,  and 
afterwards  the  writ  went  to  the  sheriff  of  the  other  county  to 
take  lands  of  equal  value,  which  value  was  specified  in  the  writ: 
Bracton,  384,  a.  b.  If  the  recovery  in  the  present  case  had 
been  of  an  undivided  part  of  all  the  lands  conveyed  by  the 
deed,  then  the  rule  of  apportionment  of  damages  according 
to  the  relative  value  could  not  have  applied;  and  this  distinc- 
tion runs  through  the  authorities  on  the  subject.  But  the 
plaintiff^B  title  failed  only  to  an  undivided  part  of  a  specified 
tract,  and  remained  good  to  another  and  larger  tract,  conveyed 
by  the  same  deed  and  included  in  the  same  consideration.  The 
apportionment  according, to  the  relative  value  is  therefore 
strictly  and  justly  applicable. 

The  court  are  accordingly  of  opinion  that  the  verdict  be  re- 
duced and  regulated  according  to  these  principles;  and  if  this 
cannot  be  done  by  agreement  of  the  parties,  a  new  trial  ia 
awarded,  with  costs  to  abide  the  event. 


ToBET  V.  Barber. 

[S  JoHmOH,  68.] 

Pabol  Evidence  EXPLAiNiNa  Eeceipt.—A  receipt  being  given  for  the 
payment  of  rent  due  on  a  lease,  parol  evidenoe  was  held  admiasible  to 
show  that  the  payment  was  made  by  note. 

Payment  by  Note. — A  note  ia  not  an  extingaiahment  or  payment  of  a 
precedent  debt,  unless  there  is  an  express  agreement  to  accept  it  ai 
payment,  and  to  take  the  risk  of  the  solvency  of  the  maker. 
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Action  to  recover  the  amount  of  three  quarters'  rent  reserved 
in  a  lease.  General  issue  pleaded  wiHx  notice  of  payment. 
The  defendant  gave  in  evidence  the  plaintiff's  receipts  indorsed 
on  the  lease  as  follows:  '^Beceived  of  Balph  Barber,  one  hun- 
dred and  sixty-three  dollars,  on  account  of  the  within  lease, 
and  in  full  for  the  second  and  third  quarters/'  and  *'  Beceived 
of  Uriah  Coffin  five  turnpike  shares,  deposited  with  Uriah 
Coffin  by  Balph  Barber,  for  me,  for  the  last  quarter's  rent,  due 
of  Balph  Barber,  before  the  assignment,  agreeable  to  the 
within  lease,  the  said  shares  being  in  the  Schoharie  turnpike/* 
The  assignment  referred  to  was  an  assignment  of  the  lease  to 
Coffin  with  Tobey's  consent. 

The  plaintiff  then  offered  to  prove  that  the  note  of  Coffin  had 
been  given  for  part  of  the  amount  due  on  the  second  and  third 
quarters'  rent,  and  that  before  its  maturity  Coffin  failed  and 
took  the  benefit  of  the  insolvent  act,  so  that  the  note  was  not 
paid.  This  evidence,  although  objected  to,  was  admitted. 
Plaintiff  also  offered  the  letter  of  defendant  to  prove  that  the 
turnpike  shares  were  not  received  as  payment,  but  as  security 
merely.  This  was  admitted  against  defendant's  objection. 
Upon  a  verdict  for  the  plaintiff,  defendant  moved  for  a  new 
trial  and  submitted  the  following  points  to  the  court:  1.  Parol 
evidence  as  to  the  receipts  was  inadmissible;  2.  The  note  being 
given  by  a  third  person  to  the  plaintiff  was  an  extinguishment 
of  the  debt  for  which  it  was  given. 

Van  Buren,  for  the  defendant,  contended  that  parol  evidence 
was  inadmissible  to  contradict  a  writing:  2  Wils.  275;  and  that 
it  was  only  in  cases  of  fraud  or  mistake  that  parol  evidence  to 
vary  a  receipt  had  been  admitted:  2  Bac.  Ab.  652,  Evidence,  G; 
Str.  794, 1260, 1261,  and  notes. 

Parker,  contra,  relied  upon  Ensign  v.  Webster,  1  John.  Cas. 
U5  [1  Am.  Dec.  108];  2  T.  B.  366;  6  Yes.  jun.  87;  2  Johns.  878; 
2  Cai.  117. 

By  CouBT.  It  has  been  repeatedly  held  in  this  court,  that  a 
receipt  is  an  exception  to  the  general  rule  that  a  writing  cannot 
be  explained  or  contradicted  by  parol:  1  Johns.  Cas.  145  [1 
Am.  Dec.  108];  2  Johns.  878.  The  grossest  abuses  and  fraud 
would  be  practiced  upon  the  ignorant  and  unwary,  if  receipts 
were  deemed  conclusive,  and  not  open  to  examination.  The 
weight  of  this  inconvenience  Jias  been  felt  and  avoided  in  other 
courts;  as  well  as  in  our  own:  2  T.  B.  366;  5  Yes.  87;  1  Pet. 
Adm.  179-180.    The  parol  evidence  was  then  admissible  in  this 
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ease  to  show  that  the  receipt  of  the  twenty-fourth  of  Septem- 
ber,  1803,  though  purportmg  to  be  in  full  for  two  quartern^ 
rent,  was  founded  partly  on  a  note  given  by  one  Coffin  to  the 
plaintiff,  by  the  procurement  of  the  defendant,  and  that  Coffin 
became  insolvent  before  the  note  fell  due,  by  which  means  the 
note  was  not  paid.  The  taking  of  the  note  was  no  extinguish- 
ment of  the  debt  due  for  the  rent.  It  is  a  rule  well  settled  and 
repeatedly  recognized  in  this  court,  that  taking  a  note,  either 
of  the  debtor  or  of  a  third  person,  for  a  pre-existing  debt,  is  no 
payment,  unless  it  be  expressly  agreed  to  take  the  note  as 
payment,  and  to  run  the  risk  of  its  being  paid;  or  unless  the 
creditor  parts  with  the  note,  or  is  guilty  of  laches  in  not  pre- 
senting it  for  payment  in  due  time.  He  is  not  obliged  to  sue 
upon  it.  He  may  return  it  when  dishonored,  and  resort  to  hia 
original  demand.  It  only  postpones  the  time  of  payment  of  the 
old  debt,  imtil  a  default  be  made  in  the  payment  of  the  note: 
1  Salk.  124;  5  T.  E.  513;  6  Id.  52;  7  Id.  66;  1  Esp.  N.  P.  3; 
1  Cranch,  181;  Herring  v.  Sanger^  3  Johns.  Cas.  71;  Bage^y. 
MerrUt,  2  Cai.  117.  There  is  no  evidence  in  this  case  that  the 
plaintiff  agreed  to  run  the  risk  of  the  solvency  of  Coffin,  and  to 
take  the  note  as  absolute  payment,  except  it  be  the  inference 
arising  from  the  receipt  itself,  and  that  is  not  enough  to  estab- 
lish such  a  positive  agreement.  The  case  of  Murray  v.  Oouver^ 
neur  d  Kenible,  which  was  decided  in  the  court  of  errors,  in 
February,  1800  [1  Am.  Dec.  177],  on  an  appeal  from  a  decree 
in  chancery,  is  in  point  as  to  the  question  before  us;  for  it  is  to 
be  observed  that  the  rules  of  evidence  are  generally  the  same 
in  cases  of  law  and  of  equity.  It  was  there  decided  that  receipts 
were  explainable,  and  that  a  bill  was  not  a  discharge  of  a  pre- 
cedent debt,  unless  by  express  agreement;  and  that  a  receipt 
of  a  bill  as  cash  was  still  not  sufficient  evidence  that  the  bill 
was  taken  as  an  absolute  payment. 

As  to  the  receipt  for  the  turnpike  shares,  it  does  not,  even  on 
the  face  of  it,  purport  that  those  shares  were  taken  as  an  ex- 
tinguishment of  the  rent;  and  the  parol  evidence  is  decisive 
that  they  were  offered  by  the  defendant,  and  received  by  the 
plaintiff  as  a  security,  merely. 

The  motion  for  a  new  trial  must  therefore  be  denied. 


Am  to  payment  by  note,  sec  Apthorp  v.  Shepard,  1  Am.  Deo.  6;  and 
the  note  to  PaieahaU  v.  Apthorp,  Id.  jk  4;  and  Holmes  v.  DeCamp^  8  Anu 
Dee.  293. 
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GiLLET  V.  MaTNARD. 

[5  Joano*.  86.] 

ConTEAcrr  io&  Salb  op  Lakd— Riootxbino  Monnr  Paid.— Where 
one  haTing  agreed  by  parol  to  aell  land  reeoinds  the  ooatiaet,  the  other 
party  may  maintain  an  action  to  recover  back  money  paid  him  on 
account  of  the  purchase. 

Rescission— No  Allowance  fob  Impboyements.— Where  such  contract 
is  rescinded  by  its  relinquishment  by  the  parties,  the  purchaeer  may 
leoover  back  tiie  money  paid  with  interest,  but  nothing  for  his  labco* 
or  improTements,  which  he  has  in  the  meantime  put  on  the  land. 

Assumpsit.  The  case  appears  from  the  opinion  of  the  court 
to  whom  it  was  submitted  without  argument,  on  a  motion  ta 
set  aside  a  yerdiot  in  favor  of  the  plaintiff,  as  administrator. 

By  Court,  Thompson,  J.  This  was  an  action  for  money  bad 
and  receiyed,  and  for  work,  labor  and  serrioeB.  The  object  of 
the  suit,  as  appears  by  the  case,  was  to  recover  back  money 
paid  by  the  intestate  to  the  defendant  on  a  parol  contract  for 
the  purchase  of  a  tract  of  land,  which  contract  had  never  been 
fully  executed,  and  also,  to  recover  compensation  for  the  im- 
provements made  by  the  intestate  while  in  possession  of  the 
land  under  such  contract.  It  does  not  satisfactorily  appear 
from  the  case  what  were  the  precise  terms  of  the  contiact  made 
in  the  year  1803.  It  is  obvious,  however,  from  what  passed 
between  the  parties  in  the  spring  of  1807,  that  neither  of  them 
pretended  that  the  terms  of  the  contract  had  been  complied 
with.  The  conduct  of  the  defendant  can  be  viewed  in  no  other 
light  than  as  a  relinquishment  of  the  contract.  He  refused  to 
receive  any  more  money  from  the  plaintiff.  He  took  back  the 
possession  of  the  premises,  which  had  previously  been  in  the 
possession  of  the  intestate,  offered  them  for  sale,  and  actually 
delivered  over  the  possession  to  a  third  person.  These  acts  are 
altogether  inconsistent  with  a  claim  to  have  the  contract  com- 
pleted. If  the  contract  be  considered  as  rescinded,  no  doubt 
can  be  entertained  but  that  the  plaintiff  is  entitled  to  recover 
back  the  money  paid  by  the  intestate.  The  case  of  Ibwers  v. 
Barren,  1  T.  B.  133,  fully  establishes  the  principle  that  assump^ 
mi  for  money  had  and  received  lies  to  recover  back  money  paid 
on  a  contract  which  is  put  an  end  to;  either  where,  by  the  terms 
of  the  contract,  it  is  left  in  the  plaintiff's  power  to  rescind  it  by 
any  act,  and  he  does  it,  or  where  the  defendant  afterwards 
aasents  to  its  being  rescinded.  I  see  no  ground,  therefore,  upon 
which  the  defendant  can  resist  a  reimbursement  of  the  sums  he 
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has  received  as  a  payment  upon  the  contract  which  he  has  him- 
self put  an  end  to.  The  plaintiff,  however,  ought  not  to  have 
recovered  any  compensation  for  the  improvements.  There  was 
no  express  or  implied  undertaking  bj  the  defendant  to  paj  for 
them.  When  the  work  was  done  bj  the  intestate,  it  was  for 
his  own  benefit;  and  if  he  voluntarily  abandoned  his  contract 
without  any  stipulation  as  to  the  improvements,  he  must  be 
deemed  to  have  waived  all  claim  to  any  compensation  for  them. 
The  verdict  ought,  therefore,  to  be  reduced  to  two  hundred 
and  sixty-three  dollars  and  thirty-six  cents,  being  the  money 
actually  advanced  and  the  interest.  Upon  the  plaintiff's  con- 
senting to  take  judgment  for  that  sum  ouly  and  to  remit  the 
residue,  the  motion  on  the  part  of  the  defendant  will  be  denied; 
otherwise  it  is  granted  with  costs  to  abide  the  event. 


This  case  received  the  indorsement  of  the  court  in  Burttm  v.  Driggt,  20 
WalL  137. 


Jackson  v.  Van  Dusen. 

[5  JoBXfloir,  lii.] 

Will  in  Evidence. — ^Where  all  the  witnesses  to  a  will  are  dead,  the 
handwriting  of  two  of  them  proved,  and  some  slight  evidence  given  as 
to  the  signature  of  the  third,  who  signed  with  a  mark,  and  possesion 
having  been  shown  in  conformity  with  its  terms  for  a  number  of  yean, 
the  will  is  admissible  in  evidence. 

Declarations  of  Persons  in  Possession.— The  acts  anddedarationsof 
persons  in  possession  of  lands  are  admissible  in  evidence  to  prove  a 
continued  possession  under  an  ancient  will,  in  order  to  show  its  formal 
execution. 

Burden  of  Proving  Testator's  Insanity.— The  sanity  of  a  testator  is 
presumed  until  the  contrary  be  shown,  by  the  party  all^;ing  mental 
unsoundness,  but  if  mental  derangement  be  proved,  it  is  then  incom- 
bent  on  the  devisee,  to  show  a  lucid  interval 

Ejectment.  Johannes  Van  Dusen,  the  grandfather  of  the 
lessors,  was  seised  of  the  premises  in  question,  and  also  of 
Kinderhook,  where  he  lived.  He  died  in  1757,  leaving  four 
sons,  Bobert,  Lucas,  Lawrence  and  John,  and  two  daughters. 
To  prove  the  due  execution  of  the  will  of  Johannes  Van  Dusen, 
and  after  proving  that  Areot  Van  Dyck  and  Samuel  Wheeler, 
two  of  the  witnesses  had  been  dead  between  thirty  and  forty 
years,  and  William  Claw,  the  other  witness,  about  two  years, 
he  offered  to  prove  the  execution  of  the  will  by  proof  of  the 
handwriting  of  the  witnesses  Van  Dyck  and  Claw,  and  by  prov- 
ing that  the  mark  of  Wheeler,  the  other,  was  similar  to  another 
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mark  which  had  been  made  by  Wheeler  in  the  presence  of  a 
witness  in  1760,  and  then  in  his  possession  at  the  trial.  To  his 
iestimonj  the  defendant  objected,  but  the  objection  was  over- 
ruled. The  plaintiff  then  proved  the  handwriting  of  Van  Dyck 
and  Chiw,  and  the  signature  of  Wheeler  in  the  manner  pro- 
posed. He  also  proved  that  at  the  time  of  the  testator's  death, 
Robert,  the  eldest  son,  was  married;  that  the  three  brothers 
Robert,  Lawrence  and  John,  succeeded  to  the  possession  of  the 
house  occupied  by  the  testator,  and  of  the  homestead,  farm  and 
mill,  and  a  new  mill  was  built  by  them  before  the  revolution  in 
the  place  of  the  former  one.  Until  John's  marriage,  about  1780, 
Robert  principally  attended  the  mill,  and  Lawrence  and  John 
worked  on  the  farm.  Lawrence  marrying  soon  after  the  testa- 
tor's death,  built  a  separate  house  and  lived  in  it  on  the  farm 
until  his  death;  he  had,  however,  lived  a  short  time  at  New 
Lebanon  on  the  premises  in  question.  He  died  without  issue. 
John,  after  manying,  attended  in  turn  with  Robert  at  the  mill, 
and  living  about  a  year  and  a  half  with  Robert,  occupied  an 
additional  building  to  the  house,  where  he  remained  until  1787, 
when  he  purchased  a  house  and  lot  at  a  short  distance,  residing 
there  until  his  death,  and  where  his  children  have  lived  since. 

Plaintiff,  against  the  objection  of  the  defendant,  proved  that 
in  1794,  one  Staats  purchased  the  mill  of  John  Van  Dusen  and 
Catharine,  vridow  of  Robert;  Stephen  and  Lawrence  Van 
Dusen,  John  A.  Van  Buren,  and  Mary,  his  wife,  and  Cynthia 
Van  Dusen;  that  John  Van  Dusen,  at  that  time,  1794,  Stephen 
and  Lawrence  claimed  one-third,  under  their  uncle  Lawrence, 
deceased,  and  John  A.  Van  Buren  and  his  wife,  and  Cynthia 
Yan  Dusen,  claimed  the  other  third  under  the  will  of  Robert 
Tan  Dusen;  that  the  said  John  A.  Van  Buren,  in  the  presence 
of  the  other  heirs  of  Robert,  in  answer  to  the  question  put  to 
him  respecting  the  will,  at  that  time  told  the  witness  that  they 
held  the  mill  under  the  will  of  Johannes  Van  Dusen,  deceased, 
but  the  other  heirs  said  nothing  about  it.  The  purchase-money 
was  paid  to  them  in  proportion  to  the  respective  interests  stated. 
At  this  time  the  defendant  lived  on  the  premises  in  question, 
and  was  not  consulted  by  Staats  in  regard  to  the  title  or  sale  of 
the  mill. 

The  defendant  offered  to  prove  by  Staats,  on  cross-examina- 
tion, that  in  1796,  he,  the  witness,  purchased  from  John  Van 
Dusen,  his  claim  to  one-third  of  the  old  homestead  of  the  tes- 
tator; that  he  claimed  the  same  of  the  children  of  Robert,  but 
that  they  resisted  that  claim  in  the  presence  of  John  Van 
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to  prove  Wheeler's  handwriting,  by  what  is  termed  "compari- 
son of  hands/'  which,  it  is  contended,  according  to  the  present 
settled  law,  is  not  competent  testimony.  I  by  no  means  intend 
to  controvert  the  rule  as  stated;  but  according  to  my  under- 
standing of  the  evidence  given,  it  has  no  application  to  this 
case.  The  amount  of  the  evidence  is  that  the  witness,  H.  A. 
Van  Dyck.  had  once  seen  Wheeler  make  the  initial  letters  of 
his  name  to  a  paper  then  in  his  possession;  and  that  from  the 
peculiar  character  and  structure  of  these  letters,  particularly 
the  letter  S.,  which  was  inverted,  he  believed  the  letters  to  the 
will  were  made  by  Wheeler.  This  is  the  usual  manner  of  prov- 
ing a  man's  handwriting,  every  day  pursued  in  our  courts  of 
justice,  and  differs  wholly  from  that  species  of  evidence  to 
which  the  objection  applies. 

2.  The  evidence  improperly  admitted  is  said  to  be;  1.  That 
of  Daniel  Staats,  relative  to  the  declarations  of  John  A.  Yan 
Buren,  when  he  and  others,  the  children  of  Bobert  Van  Dusen, 
sold  the  mill;  2.  The  admission  of  the  deed  given  for  the  mill; 
and,  3.  The  proof  of  the  payment  of  the  consideration  for 
which  the  mill  was  sold,  to  the  grantors  of  the  mill,  according 
to  the  proportion  of  interest  each  claimed  therein.  The  ob- 
jection is,  that  this  evidence  ought  not  to  have  been  received  to 
prejudice  the  rights  of  the  defendant;  to  this  I  will  endeavor 
to  give  a  satisfactory  answer. 

It  must  be  distinctly  understood  that  this  testimony  was  of- 
fered to  establish  the  formal  execution  of  the  will,  by  showing 
that  possession  had  gone  according  to  it,  and  for  no  other  pur- 
pose; and  also  that  at  the  time  it  was  admitted,  the  sanity  of 
the  testator  had  not  become  a  subject  of  inquiiy.  The  mill  con- 
stituted but  a  small  part  of  the  estate  of  Johannes  Yan  Dusen, 
if  it  ever  did  belong  to  him.  The  counsel  for  the  defendant 
contend  that  it  never  did  belong  to  him;  and  they  proved  on 
the  trial  that  Bobert  Yan  Dusen  purchased  the  ground  upon 
which  the  mill  was  erected  subsequent  to  his  father's  decease. 
It  appears,  however,  that  the  mill  was  built  at  the  joint  expense 
of  the  three  brothers,  John,  Bobert  and  Lawrence;  that  they 
occupied  it  as  tenants  in  common;  that  it  was  placed  opposite 
to  where  a  mill  of  Johannes  Yan  Dusen,  the  father,  had  previ- 
ously stood,  on  a  different  side  of  the  Einderhook  creek,  and 
the  dam  probably  extended  over  the  land  formerly  of  Johannes. 
If  the  fact  be  as  the  counsel  for  the  defendant  aver,  that  the 
mill  was  not  parcel  of  the  real  estate  of  Johaxmes  Yan  Dusen, 
then  the  testimony  in  question  could  not  possibly  have  had  any 
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influence  upon  the  decision  of  the  cause,  and  the  objection 
-would,  for  that  reason,  fall  to  the  ground.  I  admitted  the  evi- 
dence, however,  in  a  stage  of  the  trial  when  the  mill  appeared 
to  have  been  parcel  of  the  estate  of  which  Johannes  Yan  Dusen 
died  seised.  Was  it  then  proper?  It  is  conceded  that  the  fact 
of  continued  possession,  under  an  ancient  wHl,  is  good  evidence 
to  show  the  formal  execution  of  it.  How  is  that  fact  to  be 
made  out  in  the  present  case?  The  real  estate  of  Johannes 
Yan  Dusen,  at  the  time  of  the  trial,  was  occupied  by  various 
persons,  and  some  of  it  had  passed  through  several  hands  be- 
fore  it  came  to  the  then  possessors.  To  prove  that  it  had  uni- 
formly been  held  under  the  will,  the  plaintiff  was  obliged  to 
trace  back  the  possession  of  the  different  portions  of  it  through 
the  several  successive  occupants,  up  to  the  will.  He  accord- 
ingly first  proved  the  partition  of  the  farm  in  Kinderhook  be- 
tween the  three  devisees,  Bobert,  John  and  Lawrence,  pursu- 
ant to  the  disposition  thereof  made  in  the  will.  The  mill,  then 
owned  and  possessed  by  Staats,  vras  next  shovm  to  have  been 
claimed  and  possessed  under  the  same  title.  It  is  insisted  that 
it  was  not  competent  to  prove  this  fact  by  the  declarations  and 
acts  of  Yan  Buren  and  the  other  parties  to  the  deed,  to  Staats 
and  Yan  Allen.  How  else  is  it  to  be  made  out  ?  They  were  in 
possession  at  the  time,  and  it  is  every  day's  practice  to  admit 
the  declarations  of  the  person  in  possession,  to  show  under 
whom,  and  by  virtue  of  what  title,  he  holds.  That  such  evi- 
dence is  proper  has  been  so  repeatedly  decided  by  this  court, 
that  I  supposed  the  point  was  completely  at  rest.  If  the  fact 
that  the  mill  was  held  under  a  title  derived  from  the  will  of 
Johannes  Yan  Dusen  had  been  shown  by  the  mere  naked  dec- 
larations of  John  A.  Yan  Buren,  I  possibly  might  have  decided 
that  it  was  not  sufficiently  established.  But  these  declarations 
are  supported  by  the  solemn  deed  executed  by  him  and  others, 
the  children  of  Bobert  to  Staats  and  Yan  Alen,  and  by  the  pay- 
ment of  the  consideration  for  which  it  was  sold,  in  such  a  man- 
ner, as  to  demonstrate  that  they  held  under  the  will,  and  under 
no  other  title  whateyer.  For  these  reasons,  I  think,  this  tes- 
timony was  properly  admitted,  and  that  the  verdict  ought  not 
to  be  disturbed  on  this  ground. 

But  granting  for  a  moment  that  this  evidence  was  improperly 
zeceived,  it  by  no  means  follows  that  a  new  trial  should  be 
l^^ranted.  It  is  for  the  admission  or  rejection  of  material  testi- 
mony only,  that  new  trials  are  awarded.  I  cannot  believe  that 
the  evidence  in  question,  in  the  least  contributed  to  the  verdict 
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that  was  given.  It  was  a  mere  feather  in  the  scale  of  eridenoe. 
The  determination  of  the  cause  depended  on  other  leading  and 
prominent  facts,  in  comparison  with  which,  those  in  question 
dwindle  into  trifles. 

The  testimony  which  it  is  contended  was  illegally  excluded, 
is  that  relating  to  a  purchase  made  by  Staats,  of  the  share  of 
John  Van  Dusen,  of  the  old  mansion-house  of  Johannes  Yan 
Dusen.  The  defendant  offered  to  prove  that  Staats  relinquished 
the  purchase  because  some  of  Robert  Van  Dusen's  children  de- 
nied the  validity  of  John's  title  under  the  will.  Admitting  all 
this  to  have  been  proved,  it  is  difficult  even  to  imagine  that  it 
could  have  had  any  effect  upon  the  decision  of  the  cause.  The 
testimony,  I  continue  to  think,  was  properly  excluded,  on  the 
ground  of  its  utter  incondusiveness  and  immateriality. 

3.  That  Elizabeth  Yan  Dusen  was  a  competent  witness,  has 
been  decided  in  the  case  of  Jackson  ex  dem.  Orisioold  v.  Bard,  4 
Johns.  230,  ante,  267.  She  hadno  other  interest  in  the  cause  than 
what  grew  out  of  her  right  of  dower  in  the  premises.  The  ver- 
dict in  this  cause  could  not  be  given  in  evidence  in  a  suit  to  be 
brought  by  her  for  the  recovery  of  her  dower:  Feake's  Evi- 
dence, 27. 

4.  As  to  the  alleged  misdirection  of  the  jury,  in  all  cases 
where  the  act  of  a  party  is  sought  to  be  avoided  on  the  ground 
of  his  mental  imbecility,  the  proof  of  the  fact  lies  upon  him  who 
alleges  it,  and  until  the  contrary  appears,  sanity  is  to  be  pre- 
sumed. This  rule  of  law  is  recognized  by  all  the  elementaiy 
writers  on  the  subject;  and  in  all  the  adjudged  cases  which  I 
have  met  with,  both  in  law  and  equity,  the  court,  in  their  rea- 
soning and  opinions,  seem  to  take  it  for  granted:  Swinburne, 
345;  Bac.  Abr.  let.  F,  tit.  Idiots;  1  Peake's  Ev.  373;  Lovelass 
on  Wills,  15,  142;  6  Cruise's  Dig.  14;  Tucker  v.  Fhipps,  8 
Atk.  861;  Attomey-general  v.  Pamther,  8  Br.  Chanc.  Ca.  443; 
White  V.  WUson,  13  Yes.  jun.  87. 

This  rule  undoubtedly  has  its  qualifications;  one  of  which  is 
that  after  a  general  derangement  has  been  shown,  it  is  then  in- 
cumbent on  the  other  side  to  show  that  the  party  who  did  the 
act  was  sane  at  the  very  time  when  it  was  performed.  The  de- 
fendant does  not  complain  that  the  law  was  not  so  stated;  nor 
ia  there  any  just  ground  for  such  complaint,  because  in  fact  it 
was  so  laid  down  to  the  jury.  But,  independently  of  authority, 
the  law  ought  to  be  so.  Almost  all  mankind  are  possessed  of 
at  least  a  sufficient  portion  of  reason  to  be  able  to  manage  the 
ordinaiy  concerns  of  life.    To  say,  therefore,  that  sanity  is  not 
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to  be  pieflnxned  until  the  contraiy  is  proved,  is  to  say  that  in-, 
eanitj  or  fatoity  is  the  natural  state  of  the  human  mind. 

There  is  another  ground  upon  which  the  motion  for  a  new 
trial  is  attempted  to  be  supported,  yiz.,  that  the  yerdiot  is 
against  the  weight  of  evidence,  both  in  regard  to  the  sanity  of 
Johannes  Van  Dusen,  when  he  executed  his  will,  and  the  ad- 
Terse  possession  relied  upon  by  the  defendant.  The  law  on 
the  first  point,  as  has  been  already  shown,  was  correctly  stated 
to  the  juiy;  and  on  the  other,  it  has  not  been  called  in  ques- 
tion. Both  were  questions  of  fact,  and  as  such  were  submitted 
to  the  decision  of  the  jury,  who  have  decided  in  favor  of  the 
plaintiff.  One  of  my  brethren,  I  understand,  would  have  been 
as  weU,  and  another  better,  satisfied,  if  on  the  question  of 
sanity  the  verdict  had  been  the  other  way;  but  we  all  concur  in 
the  opinion,  after  a  full  consideration  of  the  evidence,  that  it  is 
not  expedient  to  grant  a  new  trial  on  this  ground.  I  forbear 
to  express  my  own  opinion  on  which  side  the  weight  of  evi- 
dence lies,  lest  it  might  prejudice  any  future  investigation  that 
may  take  place. 

I  have  thus,  as  briefly  as  the  nature  of  the  case  will  admit* 
considered  the  various  questions  arising  upon  this  case,  and  the 
lesnlt  is,  that  the  motion  for  a  new  trial  must  be 

Bule  refused. 


Brooker  V.  Coffin. 

[5  Joancm,  IM.] 

WOBDS  AonoiTABCB. — Saying  of  a  person,  "  She  ia  a  oammoa  pmrtifcate^ 
and  I  can  prove  it,"  or  that  **  She  was  hired  to  swear  a  child  on  me; 
aha  had  a  diild  btf  ore  this,  when  she  went  to  Canada;  she  woold  eoma 
damn'd  nigh  going  to  the  state  prison,"  is  not  aotbnahla  without  allcg- 
iog  special  damage. 

IBjjib,  GxirxBAL  Rule.— The  rule  seems  to  be  that  where  the  charge,  if 
tme,  will  snbject  the  party  charged  to  an  indictment  for  a  crime,  in- 
volving moral  turpitude,  or  subject  to  an  infamous  punishment,  then 
the  words  are  in  themselves  actionable. 

Slabpsb.    The  case  came  before  the  court  on  domucrorto 
ihe  declaration.    The  facts  appear  from  the  opinion. 

WendeU,  in  support  of  the  demoner. 

Sedgwick,  corUra. 

By  Coort,  Spestoeb^  J.    The  first  count  is  for  these  words: 
^*She  is  a  common  prostitute,  and  I  can  prove  it;"  and  the 

Mm,  Dso.  Vol.  IV«32 
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question  arises  whether  speaking  these  words  giyes  an  action^ 
without  alleging  special  damages.    By  the  statute,  1  B.  L.  121, 
common  prostitutes  are  adjudged  disorderly  persons,  and  are 
liable  to  commitment  by  any  justice  of  the  peace,  upon  convio- 
tion,  to  the  bridewell  or  house  of  correction,  to  be  kept  at  bard 
labor  for  a  period  not  exceeding  sixty  days,  or  until  the  next 
general  sessions  of  the  peace.    It  has  been  supposed  that» 
therefore,  to  charge  a  woman  with  being  a  common  prostitute, 
was  charging  her  with  such  an  offense  as  would  give  an  action 
for  the  slander.    The  same  statute  which  aathorizes  the  inflic- 
tion of  imprisonment  on  common  prostitutes,  as  disorderly 
persons,  inflicts  the  same  punishment  for  a  great  variety  of  acts, 
the  commission  of  which  renders  persons  liable  to  be  considered 
disorderly;  and  to  sustain  this  action,  would  be  going  the  whole 
length  of  saying  that  every  one  charged  with  any  of  the  acts 
prohibited  by  that  statute,  would  be  entitied  to  maintain  an 
action  for  defamation.    Among  others,  to  charge  a  person  with 
pretending  to  have  skill  in  physiognomy,  pidmistzy,  or  pre- 
tending to  tell  fortunes,  would,  if  this  action  is  sustained,  be 
actionable.    Upon  the  fullest  consideration,  we  are  inclined  to 
adopt  this  as  the  safest  rule,  and  one  which,  as  we  think,  is 
warranted  by  the  cases:  In  case  the  charge,  if  true,  will  subject 
the  party  charged  to  an  indictment  for  a  crime  involving  moral 
turpitude,  or  subject  him  to  an  infamous  punishment,  then  the 
words  will  be  in  themselves  actionable;  and  Baron  Comyn  con- 
siders the  test  to  be,  whether  the  crime  is  indictable  or  not:  1 
Com.  tit.;  Action  on  the  case  for  Defamation,  F.  20.     There  is 
not  perhaps,  so  much  uncertainty  in  the  law  upon  any  subject 
as  when  words  shall  be  in  themselves  actionable.    From  the 
contradiction  of  cases,  and  the  uncertainty  of  prevailing  on 
this  head,  the  court  think  they  may,  vrithout  overleaping  the 
bounds  of  their  duty,  lay  down  a  rule  which  will  conduce  to 
certainty,  and  they  therefore  adopt  the  rule  I  have  mentioned 
as  the  criterion.    In  our  opinion,  therefore,  the  first  count  in 
the  declaration  is  defective. 

The  second  count  is  for  saying  of  the  plaintiff:  '*  She  was 
hired  to  swear  the  child  on  me;  she  has  had  a  child  before  this» 
when  she  went  to  Canada;  she  would  come  d— d  near  going  to 
the  state  prison."  These  words  are  laid  as  spoken  at  one  time; 
if,  then,  any  of  them  are  actionable,  it  is  sufficient.  The  innu" 
endoes  enliurge  their  meaning  and  are  not  justified.  One  of 
them  avers  that  the  defendant  meant  that  the  plaintiff  was 
hired  falsely  and  maliciously  to  swear  the  child  on  the  defend* 
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ant,  and  another  rnntiendoin  explaining  the  words,  *'  She  would 
eome  damn'd  near  going  to  state  prison/'  alleges  that  the  de- 
fendant meant  that  the  plaintiff  was  guilty  of  such  enormoua 
crimes  as  would,  if  punished  according  to  the  laws,  etc.,  con- 
demn her  to  infamous  punishment  in  the  state  prison.  Now  I 
do  not  perceiye  that  the  charge  at  all  warrants  the  inference 
that  the  plaintiff  had  been  guilty  of  perjury,  and  the  cases  of 
Hopkins  t.  Beedle,  1  Caines,  347  [2  Am.  Dec.  191];  Stafford  y. 
Oreen,  1  Johns.  506;  and  Ward  y.  Clark,  2  Johns.  11,  are 
authorities  against  sustaining  this  count. 

The  defendant  must  therefore  have  judgment. 


Hie  hanh  rule  of  the  common  law  is  well  illnstxated  in  this  case,  but  it 
is  now  otherwiBe  by  etatate  in  many  of  our  states,  as  in  New  Ywk: 
Laws,  1871,  Ch.  219. 


Van  Vechten  v.  Hopkins. 

[5  JomiaoH,  211.] 

QCBsnoN  OF  Fact  in  Libel.^  Whether  a  libel  was  published  of  anci 
concerning  the  plaintiff,  or  whether  he  was  intended  as  the  party  men- 
tioned therein,  is  a  qnestion  of  fact  for  the  jury. 

FinscriOKS  OF  Court  and  Juby.— Where  libelous  matter  is  charged 
against  some  particular  person  who  is  so  ambiguously  described  that 
the  person  meant  cannot  be  identified  without  the  aid  of  extrinsia 
facts,  there  by  the  proper  introduction  of  an  averment  and  a  eoUoquium^ 
the  words  taken  in  connection  with  the  whole  libel  may  be  rendered 
sufficiently  certain  to  support  the  action  so  as  to  render  it  proper  to 
permit  the  whole  to  go  to  the  jury  as  a  question  of  fact  under  the 
direction  of  the  judge,  who  may,  however,  if  the  evidence  appear  to 
him  too  vague  to  warrant  a  verdict  for  the  plaintiff,  order  a  nonsuit 

Tkstixony  of  Witnesses  as  to  Person  Intended-^Iu  an  action  for 
a  libel  in  which  the  plaintiff  is  not  expressly  named,  the  plaintiff  can* 
not  prove  by  witnesses  that  by  reading  the  libel  they  believed  the 
plaintiff  to  be  the  person  intended. 

AcnoN  for  writing,  publishing,  and  compoeing  of  and  oon- 
cerning  plaintiff  a  false,  scandalous  and  malicious  libel,  charg- 
ing plaintiff,  while  a  member  of  the  legislature,  with  having 
entered  into  a  corrupt  agreement  for  the  election  of  goyernor. 
There  was  a  count  for  printing  and  publishing  the  libel.  The 
saatter  charged  as  libelous  was  published  concerning  the  fed* 
eral  members  of  the  legislature,  and  the  plaintiff  offered  ta 
proTe  by  a  witness  that  from  reading  the  libel  he  applied  it  to 
the  plaintiff  and  understood  him  to  be  intended  as  one  of  the 
federal  members  who  were  accused  of  having  subBcribed  to  the 
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corrupt  agreement  charged  in  the  libel.  This  evidence  was 
overmled,  the  judge  holding  that  it  was  the  province  of  the 
court  to  determine  from  a  perusal  of  the  libel  whether  it  was 
the  intention  of  the  defendant  to  charge  the  plaintiff  as  being 
one  of  the  subscribers  to  the  agreement;  it  being  admitted  by 
plaintiff's  counsel  that  there  were  no  circumstances  within  the 
knowledge  of  the  witness  except  what  he  obtained  from  reading 
the  paper  itself,  to  influence  his  belief  as  to  the  person  in- 
tended; and  he  decided  that  the  libel  itself  did  not  afford  suf- 
ficient evidence  of  the  charge^  that  plaintiff  was  one  of  the 
members  of  the  legislature  who  subscribed  to  the  corrupt  agree- 
ment. 

A  nonsuit  was  directed,  with  leave  to  move  to  set  it  aside, 
and  for  a  new  trial. 

Henry  and  Shepherd,  for  the  plaintiff,  contended  that  it  should 
have  been  left  to  the  jury  to  decide,  whether  the  libel  applied 
to  plaintiff  or  not:  4  Bac.  Ab.  453;  Libel,  A.  8;  2  Bam.  E.  B. 
188, 166.  A  writing  may  be  libelous  without  reflecting  on  any 
particular  person;  a  scandalous  publication  concerning  three  or 
four  may  be  punished  on  the  complaint  of  one  of  them :  Popham, 
252,  254;  2  Burr.  984;  8  Mod.  139;  Ld.  Baym.  879;  and  a  publi- 
cation against  a  particular  class  of  men  may  be  libelous:  8  Salk. 
224,  pi.  6;  2  Str.  788;  Hawk.  B.  1,  c.  73,  sec.  9. 

Ibot  and  Skinner,  contra,  urged  that  no  action  would  lie,  it 
not  appearing  that  plaintiff  was  included  in  the  number  to  whom 
the  matter,  charged  as  libelous,  referred.  There  was  no  aver- 
ment that  plaintiff  was  a  leading  federalist,  and  the  omission 
cannot  be  supplied  by  an  inniLendo:  8  East,  427.  As  to  the 
manner  in  which  a  libel  is  to  be  made  out,  see  The  King  v. 
Home,  Cowp.  672. 

Yah  Ness,  J.  The  decision  of  the  questions  arising  in  this 
case,  will  be  greatly  facilitated  by  first  defining  the  meaning 
and  office  of  an  averment,,  a  colloquium  and  an  innuendo.  The 
use  in  pleading  of  an  averment,  is  to  ascertain  that  to  the  court, 
which  is  generally  or  doubtfully  expressed,  so  that  the  court 
may  not  be  perplexed  of  whom,  or  of  what,  it  ought  to  be  un- 
derstood; and  to  add  matter  to  the  plea  to  make  doubtful  things 
dear:  System  of  Pleading,  121.  A  colloquium  serves  to  show 
that  the  words  were  spoken  in  reference  to  the  matter  of  the 
averment.  An  innuendo  is  explanatory  of  the  subject-matter 
sufficiently  expressed  before;  and  it  is  explanatory  of  such 
matter  only,  for  it  cannot  extend  the  sense  of  the  words  beyond 
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their  own  meuung,  imless  8om6tbing  is  put  upon  the  xeoord  for 
il  to  explaixi.  This  may  be  illaBtrated  by  Barham'8  cms,  4 
Coke's  Bep.  90.  Barham  brought  an  action  for  the  defendant's 
njing  of  him,  **  Barham  burnt  my  bam/'  {innuendo)  "  a  bam 
with  com.''  The  action  was  held  not  to  lie;  because  burning  a 
barn,  unless  it  had  com  in  it,  was  not  felony.  ''  But  if,  in  the 
intiodnction,  it  had  been  averred  that  the  defendant  had  bumed 
»  bam  full  of  com,  and  that,  in  a  discourse  about  that  bam,  the 
defendant  had  spoken  the  words  charged  in  the  declaration,  an 
innuendo  of  its  being  the  bam  full  of  com  would  have  been 
good;  for  by  coupling  the  innuendo  in  the  libel,  with  the  intro- 
ductory aYerment,  it  would  have  been  complete:"  Be  Grey,  0. 
J.  in  Bex  y.  Home,  Cowp.  684.  Here  the  extrinsic  fact  that 
the  defendant  had  a  bam  full  of  com,  is  the  averment.  The 
allegation  that  the  words  were  uttered  in  a  couYorsation  in 
reference  to  that  bam  is  the  colloquium,  and  the  explanation 
giYcn  to  the  words  thus  spoken  is  the  innu^endo.  See,  also, 
Mawhee  y.  Hawkey,  8  East,  427.  The  application  of  these 
principles  to  the  present  case  will  be  seen  in  the  sequel. 

The  aYerment  of  extrinsic  matter  in  this  declaration,  was  for 
the  purpose  of  showing  that  the  libel  was  published,  as  it  is  ex- 
pressly alleged  to  have  been,  **  of  and  concerning  the  plaintiff." 
And  whether  it  was  so  published  or  not,  is  a-question  of  fact 
-which  it  is  the  proYince  of  the  jury,  and  not  of  the  court,  to 
decide.  .  This  has  been  so  held  in  a  great  number  of  instances,, 
and  is  so  reasonable  and  just  a  rule,  that  it  cannot  fail  of  re- 
ceiYing  uniYcrsal  assent.  Were  the  law  not  so,  the  jury,  ii^ 
case  of  libels,  would  be  nothing,  and  the  court  everything.  la 
Xngland,  until  lately,  the  court  assumed  the  exclusive  right  to 
determine  whether  the  writing  charged  was  or  was  not  libelous. 
If  the  meaning  and  application  of  the  libel  is  also  to  be  deter- 
mined by  the  court,  it  would  be  going  one  step  further,  and 
nothing  would  remain  for  the  jury  but  the  single  and  the  rarely 
disputed  fact  of  publication. 

In  the  very  lucid  opinion  delivered  by  Lord  C.  J.  De  Orey, 
in  the  house  of  lords,  in  the  case  of  The  King  v.  Home,  which 
contains  a  complete  analysis  of  the  law  on  this  subject,  he 
observes  that  **  it  may  happen  that  a  writing  may  be  so  expressed, 
and  in  such  clear  and  unambiguous  words,  as  that  it  may  amount 
of  itself  to  a  libel.  In  such  a  case,  the  court  wants  no  circum- 
stances to  make  it  clearer  than  it  is  of  itself.  But  if  the  terms 
of  the  writing  are  general,  ironical,  or  spoken  by  way  of  allu« 
aion  or  reference,  although  every  man  who  reads  such  a  writing. 
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may  put  the  same  constniction  upon  it,  it  is  by  nnderataading 
something  not  ezpreaeed  in  direct  words,  and  it  being  a  matter 
t>f  crime,  and  the  party  liable  to  be  ponished  for  it,  there  wants 
something  more.  It  ought  to  receive  a  judicial  sense,  whether 
the  application  is  just,  and  the  fact  or  the  nature  on  which  that 
depends  is  to  be  determined  by  a  jury."  In  the  case  of  The 
^ingy.  Andrews,  9  St.  Tr.  679,  which  was  one  of  the  many 
prosecutions  that  followed  the  rebellion  in  1745  (when  it  is  pre- 
sumed the  judges  of  the  English  courts  did  not  relax  in  assert- 
ing the  rights  which  constitutionally  appertain  to  their  office), 
the  prisoner  was  indicted  for  publishing  a  treasonable  libel  in 
vindicating  the  rights  of  the  pretender  to  the  British  throne.  An 
t>bjection  was  made  that  it  was  not  shown  with  sufficient  cer- 
tainty, that  the  pretender  was  meant  to  be  designated  by  the 
words  ''  The  Oheyalier,"  as  he  was  called  in  the  libel.  Lord  0. 
J.  King,  in  his  charge  to  the  juzy,  commenting  on  this  objec- 
tion, observes:  "  The  case  here  is  a  positive  charge  that  the 
book  the  prisoner  wrote  relates  to  the  pretended  prince  of 
IVales,  and  the  matter  of  fact  you  are  to  try,  is  whether  it  is  so 
or  no."  In  another  part  of  his  charge,  he  says  "  that  the  mat- 
ter of  fact  you  are  to  consider,"  etc.  To  the  same  effect  are 
many  other  cases  in  the  books:  Boberts  v.  Camden,  9  East,  93, 
and  the  cases  there  cited:  Oldham  v.  Feake,  2  Wm.  Bl.  959. 

I  do  not,  however,  mean  to  deny  that  cases  exist  in  which  the 
"words  in  themselves  were  held  to  be  so  vague  and  uncertain,  as 
that  it  could  not  be  intended  they  were  spoken  of  any  person; 
And  where,  for  that  reason,  they  could  not  be  made  actionable 
by  an  averment.  I  agree,  too,  that  the  court,  and  not  the  jury, 
ure  to  judge  whether  such  uncertainty  exists  in  the  case  now 
under  consideration.  Such,  for  example,  are  the  cases  of 
Leawkner  v.  Chdnam,  3  Bulst.  249,  and  Johnes  v.  Dovers,  Cro. 
iniz.  496.  There  are  other  cases  again  in  which,  as  in  the  case 
mow  under  consideration,  the  words  in  themselves  amount  to  a 
libelous  charge  upon  some  particular  person,  but  where  that 
person  is  so  ambiguously  described,  as  that  without  the  aid  of 
extrinsic  facts  his  identity  cannot  be  ascertained;  but  where, 
by  the  introduction  of  proper  averments,  and  a  colloquium,  the 
words  may  notwithstanding  be  rendered  sufficiently  certain  to 

maintain  an  action.     Such  is  the  case  of  Baker  v. ,  Bulst. 

72;  Wiseman  v.  Wiseman,  Cro.  Jac.  107.  The  case  of  Boberls  v. 
-Camden,  also  recognizes  the  same  doctrine.  The  certainty  in 
the  latter  kind  of  cases  is  arrived  at  by  taking  into  considera- 
tion both  the  extrinsic  facts  stated  in  the  averments  and  coUo- 
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qniiunf  and  ihe  whole  of  the  libel,  all  of  which  must  be  sub- 
miited  to  the  jiuy,  under  the  direction  and  charge  of  the  judge, 
MB  in  other  cases.  The  evidence  may  sometimes  be  so  incon- 
elusiye  as  not  to  entiUe  the  plaintiff  to  cany  the  cause  to  the 
jory^  and  in  that  event  it  would  be  the  duty  of  the  jndge  to 
order  a  nonsuit.  With  these  exceptions  and  qualifications,  the 
Application  or  allusions  in  a  libel  are  questions  of  fact,  and  the 
decision  belongs  exclusively  to  the  jury. 

This  brings  me  to  the  consideration  of  the  true  question  in 
this  cause,  viz. :  Was  there  sufficient  evidence  in  this  case  to 
warrant  the  jury  to  find  that  the  plaintiff  was  intended  to  be 
changed  as  being  one  of  the  parties  to  the  corrupt  agreement 
stated  in  the  libel?  If  this  should  be  decided  against  the 
plaintiff,  a  new  trial  would  be  useless;  for  notwithstanding  it  is 
the  right  of  the  jury  to  determine  this  fact,  yet,  if  in  the  opinion 
of  this  court  they  would  not  be  authorized,  by  the  evidence,  to 
find  for  the  plaintiff,  we  should  set  the  verdict  aside.  Before 
I  proceed  to  consider  this  question,  it  is  necessary  to  state  cer- 
tain rules  of  law,  which  are  to  govern  in  the  determination  of 
it.  In  the  case  of  7/ie  King  v.  Home,  already  often  adverted 
to,  it  is  laid  down  **  that  as  the  crime  of  a  libel  consists  in  con- 
Teying  and  impressing  injurious  reflections  upon  the  minds  of 
the  subject,  if  the  writing  be  so  understood  by  all  who  read  it, 
the  injury  is  done  by  the  publication  of  these  injurious  reflec- 
tions before  the  matter  comes  to  the  jury  and  the  court.  And 
if  courts  of  justice  are  bound  by  law  to  study  by  any  one  pos- 
sible or  supposable  case  or  sense,  in  which  the  words  used 
might  be  innocent,  such  a  singularity  of  understanding  might 
screen  an  offender,  but  it  would  not  recall  the  words,  or  rem- 
«dy  the  injury.  It  would  be  strange  to  say,  and  more  so  to 
give  out,  as  the  law  of  the  land,  that  a  man  should  be  allowed 
to  defame  in  one  sense,  and  defend  himself  by  another:''  (De 
Orey,  0.  J.)  In  the  same  case,  Lord  Mansfield  lays  down  the 
same  rule.  See,  also,  as  to  this  point,  Lord  King's  charge  to 
the  jury,  in  The  King  v.  Andrevos,  and  Woolnoih  v.  Meadowea,  5 
East,  463. 

With  these  rules  for  our  guide,  let  us  consider  the  facts 
stated  in  the  libel,  and  the  proof  given  at  the  trial.  The 
plaintiff,  it  was  proved,  was  a  member  of  the  legislature.  The 
libel  states  that  when  Tiansingi  in  the  plaintiff's  office,  made 
several  severe  remarks  on  the  political  character  of  Governor 
Lewis,  the  plaintiff  told  him,  by  way  of  caution,  **  These  severe 
xemarks  wUoh  you  have  made  won't  do,  for  we  have  a^ifreed 
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to  support  liim  at  the  enBuing  election."  The  obfiooe  im* 
port  of  the  word  we,  as  here  used,  taken  into  oonneetioii 
with  what  precedes  and  follows  it,  and  as  it  would  be  un* 
derstood  by  all  the  world,  is  that  the  plaintiff  was  one  of 
thoeewho  had  agreed  to  support  Gk>Temor  Lewis.  Imme- 
diatelj  after  the  plaintiff  had  oommonicated  to  Mr.  Tdn^^^ng 
the  eiistenee  of  this  agreement,  he  is  represented  to  have 
prodaced  the  written  articles  of  the  coalition,  sobsoribed  bj 
fifteen  or  twenty  persons,  principally  quid  and  federal  members 
of  the  legislature,  a  description  which  may  embrace  the  plaint* 
iff,  which  he  sabmitted  to  Lansing's  perasal.  For  what  pur- 
pose ?  Most  clearly,  I  think,  as  containing  the  OTidenoe  of  the 
agreement  previously  spoken  of,  and  to  which  the  plaintiff 
avowed  himself  to  be  a  party.  But  the  libel  does  not  stop  here. 
The  plaintiff  is  said  to  have  produced  the  written  agreement; 
and  hence  it  appears  that  he  was  intrusted  with  the  custody  of 
it.  Does  not  this  fact,  connected  with  the  other  circnmstances, 
lead  the  mind  irresistibly  to  conclude  that  he  was  intended  to 
be  charged  as  being  a  party  to  it?  Upon  this  brief  statement 
of  the  facts,  I  think  the  defendant's  intention  is  so  palpably 
dear  and  certain  as  to  preclude  the  possibility  of  a  difference 
of  opinion  respecting  it.  Indeed,  it  strikes  me  there  is  not  even 
the  appearance  of  an  attempt  to  disguise  it;  and  such,  I  pre- 
sume, would  and  ought  to  have  been  the  conclusion  of  the 
jury,  if  the  case  had  been  left  to  them,  as,  according  to  my 
view  of  the  law,  it  ought  to  have  been.  Upon  this  ground,  I 
am  of  opinion  that  there  ought  to  be  a  new  trial. 

There  is  another  point  in  the  case  upon  which,  in  the  view  I 
have  taken  of  the  subject,  it  would  not  be  necessary  for  me  to 
express  an  opinion.  As  it  may,  however,  embarrass  the  par- 
ties on  a  future  trial,  if  there  should  be  any,  it  may  be  as  well 
disposed  of.  I  allude  to  the  exclusion  by  the  judge  of  the  tes- 
timony of  the  witness  who  was  called  to  say,  that  from  reading 
the  libel,  he  applied  it  to  the  plaintiff.  This  evidence  was 
properly  overruled.  The  intention  of  the  defendant  is  not  the 
subject  of  proof,  by  witnesses,  in  the  way  here  attempted.  It 
is  the  mere  opinion  of  the  witness,  which  cannot,  and  ought 
not,  to  have  any  influence  upon  the  verdict.  I  consider  the 
evidence  as  inadmissible,  because  it  goes  to  prove  the  correct- 
ness of  an  innuendo.  This  kind  of  evidence,  I  know,  has 
frequently,  though  I  think  erroneously,  been  admitted  at  niei 
prius.  From  what  has  been  said  before  of  the  nature  and  use 
of  an  innuendo,  technically  so  called,  it  is  clear  that  it  cannot 
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be  the  salject  of  a  proof  bj  witnesses.  Not  so  of  an  aTerment 
and  eoUoquiam,  wbieh  introdaoe  into  the  pleading  eztrinsio 
matter,  whieh  is  the  proper  sabject  of  proof.  This  is  folly 
atated  bj  Mr.  Pollezfen,  who  was  afterwards  chief  justice  of 
the  common  pleas,  in  his  able  argument  in  BoseweU'a  case,  8  St. 
Tr.  1068,  1069.  ''I  never  knew/'  said  he,  ''an  innuendo 
oAured  to  be  proYcd;''  and  his  doctrine  was  admitted  both  bj 
the  court  and  bj  the  attomej-general,  in  his  reply. 

My  opinion,  therefore,  is  that  the  nonsoit  should  be  set 
aside,  and  a  new  trial  be  awarded. 

Ekbt,  C.  J.»  laoifpsov  and  Yasbs,  JJ.,  were  of  the  same 
opinion. 

Spknoeb,  J.  My  brethren  think  that  I  ened,  at  the  dronit,  in 
nonsuiting  the  plaintiff;  and  that  it  should  have  been  submitted 
to  the  jury  to  determine  whether,  from  the  whole  matter 
ecmtaaned  in  the  libel,  the  plaintiff  was  charged  with  being  one 
of  the  persons  who  had  subscribed  the  articles  of  coalition. 
li  the  libel  warrants  the  idea  that  the  plaintiff  was  charged 
with  subscribing  the  articles  of  coalition,  then,  undoubtedly, 
iniitnad  of  nonsuiting  the  plaintiff,  the  jury  should  hare  been 
charged  to  find  a  verdict  for  him.  The  rejection  of  the  witness 
called  at  the  trial  to  give  a  construction  to  the  libel,  unaided  by 
any  circumstances  within  the  knowledge  of  the  witness,  except 
what  he  obtained  from  reading  the  libel,  my  brethren  think 
ooirect;  and  indeed  it  seems  to  me  that  to  permit  a  witness  to 
be  heard  on  the  construction  of  a  paper,  and  to  give  his  opinion 
in  aid  of  the  court  and  jury,  is  against  every  principle  of  law. 
It  would  be  giving  up  the  prerogative  of  the  court,  and  this, 
too,  most  unnecessarily.  The  legal  effect  of  every  paper  pro- 
duced in  evidence  is  matter  for  the  decision  of  the  court;  and 
why  it  is  not  equally  so  upon  a  libel,  when  its  construction  and 
import  come  in  question,  I  am  at  a  loss  for  a  reason. 

It  would  appear  to  me  to  follow  as  a  necessaiy  consequence, 
if  the  rejection  of  the  witness  coming  to  construe  the  libel  was 
correct,  that  then  the  construction  appertained  to  the  court  as 
matter  of  law.  Let  me  not  be  understood  to  say  that  it  is  the 
business  of  the  court,  in  all  cases  of  libels,  conclusively  to  give 
that  construction;  for  whenever  there  are  matters  of  fact  arising 
&om  the  innuendoes  which  become  contested,  then  it  is  pecul- 
iarly within  the  province  of  the  jury  to  pass  on  those  facts.  In 
the  present  case  there  were  no  such  facts;  for  the  only  matters 
of  fact  proved,  dehors  the  libel,  were  that  the  plaintiff,  at  the 
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time  when  the  defendant  charges  in  the  libel  to  have  eeen  the 
ooimpt  agreement  at  the  plaintifTs  offioe,  as  well  as  at  the  pub- 
lication of  the  libel,  was  recorder  of  the  dty  of  Albany,  and  aft 
the  former  period  was  also  a  member  of  the  assembly  of  this 
state,  and  that  the  plaintiff  was  the  only  person  of  the  name  of 
Abraham  Van  Yechten  resident  in  the  city  of  Albany,  and  that 
he  kept  an  office  there.    These  facts  were  not  ascertained,  and 
what  then  were  the  jury  to  decide  ?    Whether  from  the  terms 
of  the  libel,  upon  a  fair  and  just  construction  of  its  seyeral 
parts,  the  plaintiff  was  implicated  as  one  of  the  subscribers  to 
the  articles  of  coalition,  and  on  what  did  this  depend?    Most 
undoubtedly  upon  the  libel  itself.   In  eveiy  view  in  which  I  can 
consider  the  case,  it  appears  to  me  that  it  became  a  question 
for  the  court  to  decide  what  was  the  legal  import  of  the  libel, 
and  whether  the  plaintiff  was  implicated  as  one  of  the  sub- 
scribers to  the  corrupt  agreement.    What  would  have  been  the 
defendant's  situation,  had  the  construction  of  the  libel  been 
submitted  to  the  jury,  and  had  they  found  for  the  plaintiff? 
There  are  innuendoes  in  this  declaration,  not  proved  upon  the 
trial,  which  might  possibly  have  produced  a  motion  in  arrest  of 
judgment.    I  mean  the  innuendo  in  which  the  plaintiff  avem 
that  himself  and  several  other  leading  federalists  were  meant 
and  intended. 

The  principles  in  relation  to  actions  for  defamatory  words,  as 
well  as  upon  libels,  are  well  settled;  that  the  person  slandered 
or  libeled  must  be  certain,  and  that  if  words  are  uncertain,  and 
do  not  designate  any  particular  person,  no  averment  shall  make 
them  actionable:  Boll.  Ab.  81,  1.  25,  79;  and  that  where 
words  are  ambiguous  and  equivocal,  and  require  explanation  by 
reference  to  some  extrinsic  matter  to  make  them  actionable,  it 
must  not  only  be  predicated  that  such  matter  existed,  but  also 
that  the  words  were  spoken  of  and  concerning  that  matter:  8 
East,  431;  Cowp.  648.  If  a  person  should  say  of  three  wit- 
nesses, one  of  you  is  perjured,  none  of  them  shall  have  an 
action:  Boll.  Ab.  81, 1. 25.  So  in  the  familiar  case,  where  a  person 
was  charged  with  burning  a  bam,  innxLendo^  a  bam  full  of  com, 
the  innuendo  was  held  to  be  irrelevant,  and  incapable  of  enlarge 
ing  the  words  which  were  uncertain. 

Having  premised  this  much,  I  proceed  to  consider  the  libeL 
It  is  supposed  the  plaintiff's  alleged,  reply  to  Mr.  Lansing,  after 
rebuking  him  for  his  remarks  on  Governor  Lewis,  '*  for  we 
have  agreed  to  support  him  at  the  ensuing  election,"  and  the 
alleged  production  of  the  instrument,  containing  articles  of 
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coalition,  ^the  first  of  which  was  an  engagement  by  several 
leading  federal  men,  whose  names  were  thereto  subscribed,  to 
aapport  with  all  their  strength  and  influence  the  next  election 
of  Ghovemor  Lewis,  in  consideration  of  which  the  friends  of 
Ooyemor  Lewis,  whose  names  were  thereto  subscribed,  should 
«xert  all  their  power  and  influence  to  cause  the  election  of  S. 
Yan  Bensselaer,  in  the  gubernatorial  election  of  1810,  taken 
together,  import  that  by  the  said  several  leading  federal  men, 
whose  names  were  subscribed  to  the  articles,  the  plaintiff  was 
meant  and  intended,  and  is  fairly  designated. 

Under  the  circumstances  as  stated  in  the  libel,  what  is  the 
import  of  the  expressions  imputed  to  the  plaintiff,  **  for  we  have 
agireed  to  support  him  at  the  ensuing  election?"    It  must  be 
remembered  that  this  was  urged  by  the  plaintiff  as  a  reason, 
according  to  the  libel,  why  Mr.  Lansing  should  not  persevere 
in  his  remarks  and  animadversions  upon  the  political  character 
of  Governor  Lewis.    And  then  the  inquiry  arises,  in  what 
sense  the  plaintiff  must  have  spoken,  as  he  is  alleged  to  have 
done,  to  Mr.  Lansing;  whether  in  his  individual  capacity,  or  as 
one  of  a  political  sect  with  whom  Mr.  Lansing  was  associated. 
It  appears  to  me  indubitably,  that  the  expressions,  upon  the 
most  natural  construction,  import  that  the  political  party  to 
which  both  the  plaintiff  and  Mr.  Lansing  belonged,  had  agreed 
to  support  Govemer  Lewis  at  the  then  ensuing  election,  and 
not  that  the  plaintiff  and  some  others  of  the  party  had  individ- 
ually agreed  to  support  him.    The  supposed  production  of  the 
instrument  by  the  plaintiff,  to  verify  his  allegation  that  that 
agreement  had  been  made,  does  not  necessarily  implicate  the 
plaintiff  if  my  construction  is  right,  that  the  terms  he  is  sup- 
jiosed  to  have  made  use  of,  point  to  the  political  party  to  which 
he,  Mr.  Lansing,  belonged;  for  if  several  leading  federal  men 
bad  made  that  agreement,  the  plaintiff's  position,  *'  for  we  have 
agreed  to  support  him  at  the  ensuing  election,"  was  as  well 
xoaintained  as  though  the  plaintiff  himself  had  subscribed  the 
paper.     The  libel  is  considered  as  implicating  tb^  plaintiff  as 
one  of  the  subscribers  to  the  corrupt  agreement,  by  force  of 
the  expressions,  that  it  was  an  agreement  by  several  leading 
federal  men,  whose  names  were  thereto  subscribed.    Now  there 
is  no  proof  in  the  case  to  what  political  party  the  plaintiff  be- 
longed, or  that  he  was  a  leading  federal  man ;  so  that  for  aught  that 
appears,  the  plaintiff  is  not  of  the  description  of  those  who  are 
alleged  to  have  subscribed  the  agreement.    The  dedarationin- 
deed  contains  the  averment  that  by  the  several  leading  federal 
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men,  mentioned  in  the  libel,  the  plaintiff  end  aereral  other 
leading  federalists  were  meant  and  intended*  Whether  the 
manner  in  which  this  is  introdaoed  into  the  declaration,  being 
there  inserted  as  an  innuendo,  and  not  as  a  prefaUny  fact, 
would  hare  entitled  the  plaintiff  to  give  eridence  that  he  was  a 
leading  federalist,  I  need  not  now  examine,  beoanse  no  sach 
evidence  was  offered  or  oYemiled.  To  set  aside  the  nonsuit  on 
the  ground  that  the  cause  should  have  been  submitted  to  the 
jury  upon  the  evidence  offered,  is  not  only  saying  that  it  does 
not  appertain  to  the  court  to  construe  papers  given  in  evidence, 
and  to  decide  on  their  import  and  effect,  when  there  are  no  ex- 
traneous facts  in  controversy,  but  it  is  also  saying  that  the 
expressions  supposed  to  have  been  used  by  the  plaintiff,  "  for 
we  have  agreed  to  support  him  at  the  ensuing  election,"  imply 
not  only  that  the  plaintiff  subscribed  the  articles  of  coalition, 
but  that  he  was  a  leading  federal  man.  These  inferences  ap- 
pear to  me  unnatural,  and  unwarranted  by  the  expressions.  I 
therefore  remain  of  the  opinion  that  the  nonsuit  was  properly 
directed. 
New  trial  granted. 

This  is  a  leading  American  case  on  the  law  of  libel,  and  beosose  of  the 
clear  exposition  of  terms,  it  has  been  highly  regaided  as  anthoritjr,  its 
definitions  being  generally  accepted  by  the  courts.  On  this  head  its  an- 
thority  is  indorsed  in  MuUigan  v.  Thome,  6  Wend.  413;  Kmneif  v.  Ha^  t 
N.  Y.  183;  BlosB  v.  Tobey,  2  Pick.  320;  ffay»  v.  Brierly,  4  Watts,  392; 
Bvndy  v.  ffart,  46  Mo.  460;  S.  C,  2  Am.  Rep.  527;  Peier9(m  ▼.  Se/Uman,  37 
Md.  140;  8.  C,  11  Am.  Rep.  536. 

In  the  principal  case  there  are  two  important  points  discussed  and  decided 
in  the  law  of  libeL  These  are  the  respective  functions  of  the  court  and 
jury,  and  testimony  concerning  the  import  or  effect  of  the  libelous  charge. 
Ever  since  the  introduction  of  this  action  these  questions  have  been  of 
great  importance,  and  have  received  the  fullest  discussion  in  our  courts. 
It  will  be  seen  that  the  discussion  and  the  decision  of  these  material  ques* 
tions  depend  very  largely  on  the  definitions  of  certain  terms  connected  with 
pleading  in  the  law  of  libel,  and  therefore  the  court  in  the  principal  esse, 
in  a  preliminary  examination,  discussed  the  import  and  limit  of  certain 
technical  terms  which  have  caused  much  confusion  and  uncertainty,  and 
are  to-day  not  a  little  perplexing,  notwithstanding  attempts  have  been  mads 
to  simplify  the  form  of  the  action  for  libel  under  our  recent  codes  of  prao- 
tice.  A  great  deal  depends  upon  the  distinction  between  the  office  of  a  coOth 
guium  and  that  of  an  umuendOf  for  much  conflict  of  the  esses  is  dne  to  a  ooa» 
fusion  of  these  terms;  and  this  case  has  been  mistaken,  because  oonrls  bars 
not  regarded  sufficiently  the  distinction  laid  down  in  it^  espeoisUy  aa  the 
admission  of  testimony  was  made  to  depend  on  the 
from  the  conclusion  of  the  opinion  of  Van  Ness,  J. 


The  Colloquium  shows  that  the  publication  applies  to  the  plaintiff  sad 
to  the  extrinsic  matters  alleged  in  his  declaration.    In  other  words,  it  showi 
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a  conneetioii  between  theoL  Where  a  charge  of  libel  is  not  of  itself,  and  on 
its  face,  libelous,  without  something  else  appearing,  the  necessary  fact  or 
facts  will  hare  to  be  shown — extrinsic  facts,  as  they  are  termed;  and  such 
lads  are  known  tecJmically  as  matter  of  inducement.  Thus,  if  it  bo 
charged  that  one  is  a  ''sharper,"  this,  of  itself,  may  not  be  in  some  places 
a  libelous  charge.  But  when  the  fact  is  ayerred  that  this  epithet  has  a  cer- 
tain meaning  denoting  a  dishonest  or  swindling  person,  this  extrinsic  fact 
is  matter  of  inducement  essential  to  a  maintenance  of  the  action,  and  then 
the  office  of  the  colloquium  is  to  show  and  connect  the  facts  so  as  to  make  out 
a  libelous  charge.  As  the  opinion  puts  it,  '*  the  eoUog[uiium  serves  to  show 
that  the  words  were  spoken  in  reference  to  the  matter  of  the  averment." 
Townshend  on  Slander,  p.  667,  says :  *  *  Properly  the  colloquium,  or  allegation 
»f  a  discourse,  is  the  allegation  that  the  language  published  was  concerning 
the  plaintifiE^  or  concerning  the  plaintiff  and  his  affairs,  or  concerning  the 
plaintiff  and  the  facta  alleged  as  inducement.  But  the  term  colloquium  is 
frequently  employed  as  synonymous  with  inducement,  or  to  signify  the  in- 
ducement and  the  colloquium  properly  so  called. " 

The  language  of  Parker,  C.  J.,  in  BUm  v.  Tobey,  2  Pick.  328,  ia  very 
apt  and  precise:  "The  words  must  be  averred  to  have  been  spoken  of  and 
concerning  the  plaintiff,  and  of  his  trade,  profession  or  occupation,  if  he  is 
slandered  in  those  respects;  and  where  the  words  standing  by  themselves 
have  no  sense  or  meaning,  but  with  reference  to  some  particular  subject 
are  slanderous,  there  must  be  a  colloquium  or  averment,  setting  forth  that 
inbject,  and  an  apt  reference  to  it,  showing  that  the  words  spoken  were  of 
and  eoaceming  it " 

And  the  explanaiion  of  Shaw,  C.  J.,  in  Carter  ▼.  AndrmM,  16  Pick. 
€f  has  been  commended.  He  there  says:  "  If  the  words  have  the  slander- 
OQB  meaning  alleged,  not  by  their  own  intrinsic  force,  but  by  reason  of  the 
existenoe  of  some  extraneous  fact,  the  plaintiff  must  undertake  to  prove 
that  fact  and  the  defendant  must  be  at  liberty  to  disprove  it  The  fact 
then  must  be  averred  in  a  traversable  form,  with  a  proper  colloquium,  to  wit, 
an  averment  that  the  words  in  question  are  spoken  of  and  concerning  such 
usage,  or  report,  or  fact,  whatever  it  is,  which  gives  to  words,  otherwise 
indifferent,  the  particular  defamatory  meaning  imputed  to  them.  Then 
the  word  "  meaning  "  or  '*  umuendo  '*  is  used  with  great  propriety  and  effect 
In  connecting  the  matters  thus  introduced  by  averments  and  coUoquia,  with 
the  particular  words  laid,  showing  their  identity,  and  drawing  what  is  now 
the  legal  intoenoe  from  the  whole  declaration." 

Iif  KUSNDO. — ^It  is  particularly  on  the  office  and  nature  of  an  innuendo 
much  difficulty  and  uncertainty  arise.  It  is  frequently  said,  and  very 
generally  agreed,  that  an  innuendo  cannot  add  to  the  charge  or  extend  the 
meaning  or  application;  it  is  simply  a  statement  of  a  legal  inference  from 
what  baa  before  been  sufficiently  stated.  As  said  in  Solomon  v.  Lcnoeon,  % 
Q.  B.  837,  it  cannot  be  allowed  to  give  a  new  sense  to  words,  or  an  applica- 
tion which  they  have  not.  It  cannot  enlarge  and  point  the  effect  of  lan- 
guage beyond  its  natural  and  common  meaning,  in  its  usual  acceptation: 
Heard  on  Slander,  sec  219;  Hixyte  v.  Mitchell,  7  BlackL  117;  Townshend 
on  Slander,  578.  Its  office  is  to  explain  doubtful  words  where  there  is 
matter  sufficient  in  the  declaration  to  maintain  the  action;  but  if  the  words 
in  themselves  are  not  actionable,  their  meaning  cannot  be  extended  by  the 
innuendo  to  make  them  actionable:  Holt  v.  Seholejield,  6  T.  R.  694;  Sheel^ 
▼.  Bigffh  3  Am.  Dec  662;  ffoUon  v.  Muay,  30  Vt  365. 

A  few  iUnstmtive  oases  will  show  how  these  principles  have  been  applied. 
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ThYuin  Brown  ▼.  Brawny  2  Shep.  the  words  were:  "Uncle  Daniel  most 
settle  for  some  of  my  logs  he  has  made  away  with,"  and  an  innuendo  that 
thereby  the  plaintiff  was  aocnsed  of  stealing  was  held  insnifieient;  because 
of  themselTes  the  words  did  not  import  a  crime,  and  an  mnnendo  could  not 
enlarge  or  extend  the  meaning  of  the  words.  So  where  it  was  charged* 
"  he  sheared  two  of  Zack  Austin's  sheep,  and  kept  the  wool,  with  an  trntu- 
wndo  but  no  coUoquimmy  held  not  sufficient:  Brown  v.  Pmer,  6  Bush.  518L 
Where  the  charge  was,  "she  is  a  bad  gir],  a  very  bad  girl,**  kmwendo  thas 
the  plaintiff  was  a  prostitute,  and  had  been  guilty  of  fornication,  eta,  it 
was  held  insufficient,  for  want  of  averments  and  a  eoUoqukan  that  would 
warrant  the  innuendo**'  SneU  v.  Snow,  13  Mete  278;  FUsgeraJd  ▼.  Robinson^ 
112  Mass.  381.  And  where  the  declaration  stated  that  the  defendant 
charged  plaintiff  with  keeping  "a  bad  house,"  innuendo  a  bawdy  house,  it 
was  held  bad  for  Want  of  a  sufficient  coUoqidvan  to  justify  the  kmuenda: 
Peterson  y.  Sentman,  37  Md.  140;  S.  C.  11  Am.  Rep.  534.  But  the  office  of 
an  innuendo  has  been  somewhat  further  extended.  Thus,  where  language 
is  ambiguous,  and  is  as  susceptible  of  a  harmless  as  of  an  injurious  mean- 
ing, the  innuendo  may  be  used  to  point  out  the  meaning  which  the  plaintiff 
claims  to  be  injurious  to  him:  GriJUh  v.  Lewis,  8  Q.  B.  851;  WaUom 
V.  Nicholas,  6  Hump.  174;  Townshend  on  Slander,  536.  This  has  pro- 
duced much  confusion,  and  opened  the  way  for  making  use  of  an  innuendo 
in  place  of  a  eoUoquhtm,  It  would  be  difficult  to  see  why  in  some  eases  it 
is  aUowable  to  assert  the  import  of  doubtful  words  by  an  innuendo^  so  as 
to  make  them  actionable,  when  it  has  been  so  often  held  that  the  use  of  an 
innuendo  is  merely  as  an  inference  to  point  to  a  meaning  already  apparent 
True,  it  has  been  held  that  it  is  not  allowable  to  interpret  what  has  no  need 
of  interpretation:  McChtskey  v.  Cromwell,  11  N.  Y.  601.  And  so  when  a 
word  or  charge  has  a  certain  meaning,  no  other  or  further  signification  can 
be  given  by  an  innuendo.  But  in  this  manner  very  refined  technical  dis- 
tinctions which  have  been  the  cause  of  much  error  and  perplexity,  have  been 
introduced  into  the  law  of  libel.  In  fact,  for  a  long  time,  in  many  places* 
the  innuendo  has  discharged  the  function  of  an  averment.  This  is  noticed 
by  Gibson.  C.  J.,  in  Hays  v.  Brierly,  4  Watts,  392.  Speaking  of  the  re- 
laxation of  old  rules,  he  says:  "There  are  symptoms  of  this  relaxation 
everywhere,  but  particularly  in  Pennsylvania,  where  the  innuendo  is  be- 
ginning to  perform  the  office  of  an  averment  determinable  by  a  jury. 
'  Where  words  will  bear  several  meanings,'  said  Chief  Justice  Tilghman,  in 
Bomman  v.  Boyer,  3  Binn.  517,  'the  plaintiff  has  a  right  to  aver  by  tniiK- 
endo  the  meaning  in  which  he  conceives  they  were  spoken,  and  it  is  for  the 
jury  to  decide  whether  he  is  right'  Nor  is  this  a  notion  peculiar  to  Penn- 
sylvania." 

The  inconvenience  of  these  technical  distinctions,  leading  to  intricacy 
and  confusion  in  the  law  of  libel,  have  been  so  apparent,  that  in  modem 
codes  of  practice,  efforts  have  been  made  to  dispense  with  these  technical 
rules,  and  simplify  the  statement  of  the  cause  of  action.  In  England,  the 
common  law  procedure  act  has  abrogated  the  necessity  of  any  matter  of  in- 
ducement in  order  to  show  the  defamatory  meaning  of  the  language  pub- 
lished, and  enacts  that  the  plaintiff  may  aver  that  the  matter  complained  of 
was  used  in  a  defamatory  senoe,  without  any  prefatory  averment  to  show 
how  such  matter  was  used  in  that  sense,  and  such  averment  shall  be  put  La 
issue  by  the  denial  of  the  alleged  libel  or  slander:  Townshend  on  Slander, 
555.  Somewhat  a  similar  provision  is  in  the  California  Code,  where  it  ia 
provided,  that  in  an  action  for  libel  and  slander,  it  is  not  necessary  to  statt 
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in  the  oomphunt  any  extrinsic  facts  for  the  purpose  of  showing  the  applica- 
tion to  the  pUuntiff  of  the  defamatory  matter  out  of  which  the  cause  of 
action  arose;  hot  it  is  sufficient  to  state  generally,  that  the  same  was  pub- 
lished or  spoken  concerning  the  plaintiff;  and  if  such  allegation  be  contro- 
verted, the  plaintiff  must  establish  on  the  trial  that  it  was  so  published  or 
■poken:  Code  C.  P.  sec  460;  also,  New  York  Code,  1877,  sec  635; 
Laws  of  Oregon,  sec  88;  Rev.  Stat  Indiana,  1852,  voL  2,  p.  45.  In  Mis- 
souri, it  is  not  necessary  to  state  an  inducement:  StrUher  v.  Wenmi^  19  Mo. 
613;  and  Wisconsin,  Van  Slyke  v.  Carpenter,  7  Wis.  173. 

It  was  obviously  the  intention  of  those  who  framed  the  codes  to  dispense 
with  the  extreme  technical  forms  that  had  before  been  in  use,  and  simplify 
the  form  of  the  action  in  libel,  but  still  there  is  some  uncertainty;  and  as 
in  many  other  instances,  the  new  codes  of  practice  have  but  partially  re- 
leased ^m  old  form&  As  to  the  effect  of  these  statutes  generally,  Town- 
shend  states:  "  This  statute  merely  diapenses  with  the  inducement  to  show 
the  application  of  the  language  to  the  plaintiff;  it  does  not  dispense  with 
the  necessity  of  averments  of  extrinsic  facts  to  show  the  meaning  of  an  am- 
biguous language.  And  in  New  York,  where  the  language  published  is 
not  defamatory  on  its  face,  and  becomes  so  only  by  reference  to  extrinsic 
facts,  the  existence  of  those  facts  must  be  alleged  in  the  complaint:"  Pike  v. 
Van  Winrmer,  5  How  Pr.  171;  f^  v.  Bennett,  5  Swdf.  54;  BlaisdeU  v.  i?ay- 
nmmd,  4  Abb.  Pr.  446. 

The  effect  of  the  statutes  is,  however,  to  permit  the  innuendo  to  be  used 
in  the  form  of  an  averment  of  a  distinct  fact,  which  may  be  proved:  Blaiedell 
V.  Baymond,  supra.  In  Massachusetts  the  law  of  1852,  ch.  312,  has  not 
dispensed  with  the  necessity  of  averring  the  facts  which  render  actionable 
words,  not  actionable  per  ee:  TebheUa  v.  Ooding,  9  Gray,  254. 

Pboyince  of  Coukt  and  Juky. — The  respective  province  of  the  court 
and  jury  in  actions  for  libel  are  well  and  correctly  laid  down  in  the  princi- 
pal case,  which  on  this  head  has  been  frequently  cited:  Smart  v.  Blanehard, 
42  N.  H.  146;  DoUoway  v.  TurriU,  26  Wend.  393;  MiUer\,  MaxweU,  16  Id. 
15;  Letria  v.  Chapman,  16  N.  Y.  371;  Townshend  on  Slander,  524,  528, 
529.  Where  there  is  any  doubt  as  to  the  meaning  of  the  words,  or  of  their 
application,  or  of  the  party  intended,  or  of  the  sense  in  which  they  were 
understood,  then  it  becomes  a  question  for  the  consideration  of  a  jury;  but 
whether  the  matter  as  charged  does  or  does  not  amount  to  a  crime,  must 
be  a  matter  of  law  for  the  court.  Therefore,  in  most  cases,  the  question 
of  libel  is  a  mixed  one  of  law  and  fact:  Ooodrieh  v.  WooleoU,  3  Cow.  231; 
Cook  V.  Boeiwick,  12  Wend.  48;  Laine  v.  WeUe,  7  Id.  175;  Jonee  v.  Bioere,  3 
Brev.  95;  Welsh  ▼.  EakU,  7  J.  J.  Marsh.  424;  MeKMey  v.  Bob,  20  Johns. 
365. 

In  JOeader  v.  Taher,  12  Johns.  239,  the  respective  functions  of  the  court 
and  jury  in  actions  of  libel  are  illustrated  with  some  degree  of  nicety.  The 
slanderous  charge  was:  '*  You  are  a  thief;  you  have  stolen  hoop-poles  and 
saw-logs  from  off  Delancy's  and  Judge  Myers's  land.*'  Witnesses  testified 
that  they  supposed  that  the  words  spoken  alluded  to  the  cutting  of  stand- 
ing timber.  The  judge  instructed  the  jury  that  they  were  to  decide 
whether  the  words,  as  proved,  amounted  to  a  charge  of  theft,  or  trespass 
only;  that  if,  by  the  words,  the  defendant  meant  to  charge  the  plaintiff  with 
secretly  taking  timber  already  cut  into  hoop-poles  and  saw-logs,  it  was  a 
charge  of  theft,  but  if  they  meant  only  that  the  plaintiff  had  secretly  cut  and 
carried  away  timber  in  order  to  make  hoop-poles,  etc,  it  amounted  to  a 
chaige  of  trespass  only,  and  then  the  worids  were  not  actionable    They 
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found  in  fftvor  of  the  defendant,  and  this  inetrnction  and  finding  were  siui- 
tained,  the  court  saying:  *'  It  was  correctly  stated  to  the  jury,  that  if  the 
defendant  intended  to  ehazge  the  plaintiff  with  taking  hoop*poles  and  saw- 
logs  already  cut,  it  was  a  dbarge  of  felony;  but  if  he  only  meant  to  chaigs 
him  with  cutting  and  canying  them  away,  it  was  only  chaiging  him  with 
having  committed  a  trespass.  And  in  what  sense  the  words  were  intended  to 
be  used  was  for  the  jury  to  determine."  It  must  be  confessed  that  the  dis* 
tinction  here  is  rather  subtle;  and  is  somewhat  refined;  for  certainly  the 
import  of  the  charges  thus  explained,  could  be  seldom  understood  by 
hearers  who  may  be  supposed  to  have  little  idea  of  the  difference  in  the 
nature  of  the  crimes.  It  illustrates  how  much  cases  sometimes  turn  on 
mere  technical  distinctions,  which  to  ordinary  people  are  hardly  compre- 
hensible. 

A  curious  illustration  of  this  is  CharneP9  com,  Cro  Ells.  279,  which  was 
an  action  for  words  against  husband  and  wife,  where  the  wife  said:  "  My 
turkeys  are  stolen,  and  Chamel  hath  stolen  them. "  It  was  aigued  that  an 
action  would  not  lie,  for  a/«me  covert  could  have  no  turkeys,  *'  for  they  are 
the  baron's."  But  the  court  held  that,  as  she  had  chaiged  him  with  steal- 
ing, it  would  lie.  "And  if  one  which  had  no  horse  saith,  '  J.  S.  hath  stolen 
my  horse,'  this  is  as  great  discredit  as  if  he  had  one,  for  every  one  knowoth 
not  whether  he  had  a  horse  or  not." 

Witness's  Impressions. — ^The  question  which  has  given  rise  to  much 
discussion,  and  caused  some  conflict  in  the  decisions,  is  how  far  the  testi- 
mony of  witnesses  is  admissible  as  to  their  impressions  relative  to  the  mat- 
ter <rf  the  libel,  or  the  person  to  whom  it  is  applicable.  The  cases  all  refer 
to  this  as  the  starting  point,  and  it  becomes  material  to  obtun  an  accurate 
idea  of  the  exact  position  held  by  the  court  in  the  principal  case.  First, 
let  it  be  observed  that  Van  Ness,  J.,  in  giving  his  opinion,  stated  that  as 
the  fnmiaido  was  then  understood,  it  did  not  admit  of  prool  The  witness 
had  no  other  idea  of  the  person  intended  in  the  Ubel  than  firom  readmg 
the  alleged  libel;  no  knowledge  of  foots  or  circumstances  which  would 
enable  him  to  api^y  it  to  the  plaintiff.  It  was  then  merely  the  opinion  of 
the  witness,  formed  solely  from  reading  the  language.  And  the  judge  says: 
' '  From  what  has  been  said  before  of  the  nature  and  use  of  an  taatiewlb,  tech- 
nically so  called,  it  is  dear  that  it  cannot  be  the  subject  of  proof  hf  wit- 
nesses; not  so  of  an  averment  and  eoUoquiiim  which  introduce  into  the 
pleadingextrinsicmatterwhichis  the  proper  subject  of  proof."  Now  it  is 
apparent  that  this  was  wholly  based  on  the  technical  idea  of  an  immmio 
which  above  we  have  shown  to  be  nowlittle  regarded,  especially  under  thenew 
system  of  pleading.  It  was  admitted  that  such  evidence  was  Hiimii^iHft  in 
regard  to  a  eoUoquiimL  But  this  case  has  often  been  cited  as  authorij^ 
showing  that  witnesses  cannot  testify  as  to  what  their  understanding  of 
the  matter  was,  or  as  to  who  was  meant  in  the  libel,  without  sufficiently 
regarding  the  language  used,  or  the  limitations  placed  by  the  judge. 

There  is  a  just  comment  on  tlus  dedsion  in  McLaughUn  v.  RutttU,  17 
Ohio,  476,  where  it  was  held  that  in  actions  of  libel,  where  the  Ubel  is  am- 
biguous, witnesses  who  know  the  parties  and  circumstances,  may  bo  called 
to  state  their  opinion  and  judgment  as  to  the  person  intended.  Referring 
to  the  principal  case,  the  court  say:  "  Two  cases  are  relied  upon  from  New 
York,  as  supporting  a  contrary  doctrine.  Did  they  come  up  to  the  point 
we  should  refuse  to  follow  them,  but  the  leading  case  of  Van  Vtehtem  ▼. 
ffopkinat  does  not  reach  this  point  The  point  dedded  which  is  supposed 
to  boar  on  this  question  was,  that  a  witness  could  not  be  permitted  to  testify 
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to  the  GonBtraction  of  a  libel,  unaided  by  any  circumstances  within  the 
knowledge  of  the  witness,  except  what  he  derived  from  reading  the  libeL 
To  have  held  otherwise,  would  hare  been  against  every  principle  of  law, 
flays  Judge  Spencer,  and  we  concur  with  him. "  The  decision  in  Oibwn  v. 
WUKanu,  4  Wend.  320,  is  next  referred  to,  which  the  court  does  not  ap- 
prove. The  cases,  which  are  relied  on  as  authority  for  excluding  this  kind 
of  testimony,  are  Oibmm  v.  WUUams,  supra,  decided  on  the  authority  of  the 
principal  case:  White  v.  Sayward,  33  Me.  322;  SneU  v.  Snow,  13  Met  278; 
mud  RamgUr  v.  Humrndt  37  Pa.  St.  130.  OiUon  v.  WUliams  was  a  case  of 
slander.  The  words  charged  were:  '*  There  is  a  thief  in  the  neighborhoods 
I  have  lost  hams,  dried  beef,  cheese  and  flour,  and  the  man  who  stole  them 
was  caught  in  my  cheese-room  by  my  wife,  and  she  could  name  the  man  if 
put  under  oath.  I  wiU  not  call  names  for  fear  of  being  sued  for  slander, 
but  the  thief  lives  between  here  and  my  house."  A  witness  was  asked  by 
the  plaintiff's  counsel,  whether  he  understood  who  the  defendant  meant  to 
chai^.  The  question  was  objected  to  and  overruled.  Sutherland,  J., 
giving  the  opinion  of  the  court,  held  that  the  testimony  was  properly  over^ 
ruled,  and  in  this  differing  from  Starkie  on  Evidence,  of  which  presently. 

SneU  V.  8ncw  was  also  a  case  of  slander,  for  calling  the  plaintiff  **  a  bad 
girl,"  which,  as  before  stated,  was  held  not  actionable,  there  being  no  proper 
eoUoqiuttm,  It  was  also  held  that  a  witness  who  heard  the  words,  could 
not  be  permitted  to  state  what  meaning  he  understood  the  defendant  to 
convey  by  the  words.  Shaw,  C.  J.,  passing  on  this  point,  says:  "The 
judge  veiy  properly  decided  that  the  witness  might  testify  to  any  existing 
facts  or  circumstances  to  which  the  defendant  alluded  and  referred*  if  any; 
but  having  given  the  whole  conversation,  it  was  for  the  jury  to  determine 
what  was  meant  by  the  language  used,  and  that  it  was  not  competent  for 
the  witness  to  testify  to  his  understanding  of  the  defendant's  meaning  in 
the  language  used.  If  the  words  in  their  ordinary  sense,  according  to  the 
rules  of  language,  imputed  a  charge  of  unchasteness  and  crime,  or,  if  taken 
in  connection  with  other  facts  or  words,  they  would  bear  that  meaning,  we 
are  to  presume  that  the  jury  would  so  find.  If  in  their  natural  import,  or 
with  accompanying  words  and  facts,  they  would  not  bear  that  meaning, 
the  witness's  understanding  of  them  could  not  legitimately  govern  or  aid 
the  jury,  and  would  therefore  be  incompetent."  Now  little  exception  can 
be  taken  to  this  decision.  It  will  be  observed  that  it  was  based  on  the 
absence  of  any  colloquium  or  averment,  showing  the  words  had  the  slander- 
ous signification  alleged,  and  very  properly  a  witness  ought  not  to  be  allowed 
to  give  his  opinion  as  to  their  signification  under  the  circumstances. 

Bangler  v.  Hummel  was  a  case  of  slander  for  charging  one  with  '*  keeping 
a  miss,**  and  a  witness  was  asked  to  testify  as  to  who  was  meant,  and  it 
was  held  that  the  testimony  was  incompetent;  because,  as  the  court  put  it, 
it  would  be  aiding  an  mnuemio  by  the  opinion  of  the  witness.  '*  If  this 
could  be  done,"  the  court  say,  ''there  would  be  no  use  for  an  innuendo. 
Its  office  would  be  supplied  by  the  oath  of  witnesses,  who  would  draw  the 
inferences  from  precedent  facts  instead  of  the  jury.  This  was  not  permis- 
sible^'' and  the  court  referred  to  the  principal  case  as  authority.  But  in  a 
Isie  case  in  Pennsylvania,  MeCue  v.  Fergu&on,  73  Pa.  SL  333,  the  case  ai 
SimgUr  v.  Bwmmd  came  under  the  consideration  of  the  court,  Sharswood, 
J.,  giving  the  opinion.  He  referred  to  it^  saying:  '*  It  was  certainly  settled 
in  BamgUr  v.  Hummd  that  in  an  action  of  slander  it  is  not  competent  to 
prove  the  averment  that  the  words  were  spoken  '  of  and  concerning  the 
pl^intiflF/  snd  thus  aid  the  innuendo  by  the  opioion  of  a  witness  that  the 
Am.  Dbo.  Yoi..  xy~33 


851  Babbow  t;.  Pa^ton.  New  York, 

defendant  meant  tbe  plaintiflf  in  the  word  useo.  ^  •  •  •  y^^  ^o  not 
mean,  however,  to  cast  any  doubt  upon  RangUr  v.  JTwrnnel,  hat  to  adhere 
to  and  reaffirm  it.  We  think  there  ia  a  plain  diatinetioa  to  be  drawn  be> 
iween  that  and  all  the  other  cases  cited  and  the  one  presented  on  thia 
record.  They  were  all  oases  of  the  slander  of  an  absent  person.  The  opin- 
ion of  a  witness  conld  only  be  as  to  the  meaning  of  the  words  need;  when 
all  the  facts  and  droomstances  were  given  in  evidence,  the  jory  wonld  bo 
as  good  jndges  as  any  witness.  But  when  the  words  are  in  the  second  per- 
son, addressed  to  some  one  present,  the  question  to  whom  addressed  is  a 
question  of  fact,  necessarily  dependent  upon  opinion  more  or  lees  distinct. 
If  the  name  of  the  person  addressed  is  not  used,  the  bystanders  can  only 
have  an  opinion  aa  to  who  was  meant  to  be  addressed,  and  this  may  depend 
upon  many  things  in  the  voice,  eyes,  and  gestures  of  the  utterer." 

On  the  other  hand  are  cases  holding  such  evidence  admissible:  Smart  v* 
BkMchard,  42  N.  U.  137;  Mix  v.  Woodward,  12  Conn.  262;  SmawUy  v. 
Stark,  9  Ind.  386;  Ooodrkh  v.  Davis,  11  Met  484;  MUUrv.  BuOer,  6  Cush. 
71;  Leonardy.  AUen,  11  Id.  271;  MeLaughUn  v.  Bu8$eU,  17  Ohio,  475;  Briggm 
V.  Byrd,  11  Ired.  353;  NeUon  v.  Borehenitu,  52  111.  236,  where  the  author- 
ities are  ably  examined;  Tompkins  v.  Wisener,  1  Sneed,  468;  Morgan  ▼. 
Livingston,  2  Rich.  573;  BusseU  v.  KtUy,  44  CaL  641;  S.  C.  18  Am.  Rep. 
171;  and  in  addition  are  the  authorities  of  Starlde  on  Slander,  821,  and 
2  Greenleaf  on  £v.,  sec  417. 

In  Smart  v.  Blanehard,  the  limit  of  the  admission  of  such  testimony  is 
ably  dificufised.  There  it  is  held  that  the  mere  opiniona  of  witnesses  aa  ta 
the  meaning  of  the  libel,  or  that  it  was  of  and  concerning  the  plaintiff  ar» 
not  admidsible;  but  when  the  words  are  ambiguous  and  the  application 
doubtful,  it  must  be  shown  that  they  were  used  in  their  actionable  sense» 
and  were  applied  to  the  plaintiff,  and  that  the  hearers  so  understood  them, 
and,  therefore,  the  testimony  of  the  hearers  as  to  how  they  understood 
the  words  is  admissible.  In  Biusell  v.  Kelly,  Crockett,  J.,  examines  the 
question,  and  refers  to  the  authorities  on  each  side,  and  holds  evidence 
admissible  to  show  the  application  of  the  words  to  a  particular  person,  noi 
designated  in  the  libel,  and  says  *'  the  correctness  of  this  rule  is  not  only  e»- 
tablished  by  the  weight  of  authority,  but  is  supported  by  eveiy 
tion  of  justice  and  sound  policy.'* 


Barrow  v.  Paxton. 

16  JomiMH,  266.] 

MoBTGAOOB's  POSSESSION  NOT  Fbaudulemt.— Where  penonal  ptopeity 
consisting  of  furniture,  goods,  etc,  in  a  house  was  sold  on  condition 
that  the  sale  should  be  void  on  a  certain  event,  and  the  goods  weie 
left  in  the  possession  of  the  vendoi^  who  sold  them  for  a  valuable  con- 
sideration with  the  intent  of  defrauding  the  vendee,  it  waa  AeU,  that 
the  bill  of  sale  was  a  mortgage,  and  that  the  possession  of  the  mort- 
gagor being  consistent  with  the  face  of  the  instrument,  there  was  no 
evidence  of  fraud. 

PossBSSiON  OF  Goods  by  Vendor.  —Possession  of  goods  l^  theveedof 
after  sale  is  only  prima  /aeie  evidence  of  fraud. 
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Ebbob  from  ine  major's  court  of  New  York  city.  In  an  action 
of  taroTer  brought  by  Barrow,  the  plaintiff  in  error,  the  jury 
retomed  a  special  Terdict,  setting  forth  the  following  facts:. 
BaiTOw,  being  seised  of  a  certain  house  and  lot,  demised  the 
same  to  Belding  for  one  year  in  consideration  of  a  stipulated 
rent  payable  quarterly.  To  secure  the  payment  of  the  rent» 
Belding  executed  a  bill  of  sale  of  the  furniture,  etc.,  in  the 
bouse  to  plaintiff,  his  heirs,  etc.,  and  delivered  a  silver  spoon 
to  plaintiff,  in  the  name  of  and  as  and  for  the  property  assigned. 
The  bill  of  sale  provided  that,  if  the  rent  should  be  paid  as  it 
became  due,  then  the  instrument  was  to  be  void;  and  also  that 
plaintiff's  right  to  distrain  for  the  rent  should  not  be  impaired 
if  he  should  choose  to  exercise  it.  The  goods  assigned  remained 
in  the  dwelling-house,  in  the  possession  of  Belding,  and  after 
a  quarter's  rent  fell  due,  a  portion  of  the  goods  were  removed 
by  Paxton  to  his  store  under  color  of  a  purchase  from  Belding. 
The  purchase  was  made  by  defendant  for  a  valuable  considera- 
tion, but  with  intent  to  defeat  the  security  held  by  the  plaintiff. 

Judgment  was  given  for  the  defendant  below  on  this  special 
verdict,  and  a  writ  of  error  thereupon  taken  to  this  court. 

Ta2b<4,  for  the  plaintiff  in  error,  contended  that  possession  of 
the  goods  by  the  vendor,  when  consistent  with  the  deed  and  the 
intent  of  the  parties,  was  not  evidence  of  fraud  so  as  to  defeat 
the  bill  of  sale:  Bull.  N.  P.  258;  Cowp.432;  2  T.  B.  694;  3  Id. 
620;  7  Id.  67;  1  B.  and  P.  86;  1  Powell  on  Mortg.  c.  2,  p.  24, 76. 

Shsson,  contra^  urged  that  the  bill  of  sale  amounted  to  a 
pledge  of  the  goods  merely,  and  that  the  pawnee  had  only  & 
special  property  in  the  goods  to  detain  them  for  his  security: 
1  Yes.  jun.  378;  Powell  on  Mortg.  3,  4.  The  distinction  be* 
tween  a  pledge  and  a  mortgage  is  well  laid  down  in  Cortelyou  v. 
Lansing,  2  Cai.  Cas.  200,  decided  in  this  court. 

SssT,  C.  J.  That  case  was  never  decided  by  this  court.  It 
was  argued  once,  and  I  had  prepared  the  written  opinion  which 
api>eai8  in  the  report  of  Mr.  Caines;  but  the  court  directed  a 
second  argument,  which  for  some  reason  or  other  was  never 
brought  on,  so  that  no  decision  took  place  on  the  points  raised 
in  the  cause.  How  my  opinion  got  into  print  I  do  not  know.  It 
-was  probably  lent  to  some  of  the  bar  and  a  copy  taken,  which 
the  reporter  has  erroneously  published  as  the  opinion  of  the 
ooori. 

Counsel  then  contended  that  the  possession  by  the  vendor 
imdered  the  bill  of  sale  void:  2  T.  B.  5d4;  1  Cranch,  809; 
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Cowp.  432.  That  the  rule  waa  the  same  'vhetber  the  bill  ol 
sale  be  absolute  or  conditional:  1  Atk.  67;  1  Yes.  848,  849;  that 
a  deed  of  goods  in  trust  for  the  use  of  the  person  making  the 
^eed  was  void  by  the  statute  of  frauds:  2  Bey.  Stat.  135;  and 
that  the  maxim  of  melior  est  conditio  powidentis  was  applioaUi 
to  this  case. 

By  CouBT.  The  bill  of  sale  stated  in  the  record  was  a  mort- 
^;age  of  goods  and  not  a  technical  pledge.  A  pledge  is  a  de- 
posit of  goods  to  be  redeemed  on  certain  terms.  Deliveiy 
always  accompanies  a  pledge,  but  a  mortgage  of  goods  is  often 
Talid  without  delivery.  Possession  continuing  in  the  Tender  is 
only  prima  facie  eyidence  of  fraud,  and  may  be  explained. 
Sere  possession  by  the  mortgagor  was  consistent  with  the  face 
of  the  deed,  and  there  is  no  pretense  of  a  fraud  upon  creditors. 
It  was  here,  as  in  the  case  of  Cadogan  v.  Kennet^  Cowp.  432, 
part  of  the  trust  that  the  goods  should  continue  in  the  house. 
The  fraud  was  all  on  the  part  of  the  defendant,  for  he  pur- 
chased and  took  away  the  goods  in  the  night  with  the  intent  to 
defeat  the  claim  of  the  plaintiff.  It  is  impossible  that  his  title 
thus  acquired  can  prevail.  The  judgment  below  must  be  re- 
^  versed. 

Judgment  reversed.      

Frear  V.  Hardknbergh. 

[5  Jomnov,  27X  J 

Promise  not  Wrranr  the  Statute  of  Frauds. — A.  entered  on  land 
belonging  to  B.,  and  without  his  knowledge  or  permission  deoredit 
and  made  certain  improvements.  B.  afterwards  agreed  by  parol  with 
A.  against  whom  he  had  brought  an  action  of  ejectment  for  poaseasion, 
that  he  would  sell  the  land  to  A.  or  pay  him  for  the  improvements.  It 
was  held  that  though  the  promise  to  sell  the  land  was  clearly  void  by 
the  statute  of  frauds,  yet  the  promise  to  pay  for  the  improvements  wai 
not  within  the  statute. 

Promise,  Nudum  Pactum. — There  being  neither  a  legal  nor  a  moral  ob- 
ligation to  pay  for  the  work  and  labor  done  upon  land  by  one  who  hai 
entered  wiUiont  the  owner's  consent  or  by  any  color  of  right,  and  held 
possession  against  him,  a  promise  by  the  owner  to  pay  for  the  work 
done  and  improvements  is  a  nudum  pactum  on  which  no  action  can  be 
maintained. 

Assumpsit  for  work  and  labor,  with  counts  on  a  quantum 
wneruit  and  for  the  erection  of  improvements  on  defendant's 
land  alleg^  to  have  been  made  at  his  special  instance  and  re< 
quest.  Plea,  non  asaumpsil.  The  following  evidence  was  ad* 
mitted,  the  judge  reserving  his  opinion  as  to  its  competency. 
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A  witness  testified  that  Hardenbergh,  upon  a  recovexy  in  ai^ 
action  of  ejectment  ugainst  Frear,  had  promised  to  do  well  hy 
him;  another  witness  testified  that  plaintiff  had  entered  upon; 
the  hind,  had  built  a  house  and  barn,  had  cleared  sixty  or  sev* 
enij  acres,  and  had  lived  on  the  premises  six  or  seyen  years; 
that  plaintiff  had  bought  the  possession  from  one  S.  and  did 
not  acknowledge  defendant's  title;  that  after  the  action  of  eject- 
ment was  brought  by  the  defendant  against  the  plaintiff,  it  was 
agreed  between  them  that  if  defendant  recovered  in  that  suit 
he  would  sell  the  land  to  plaintiff  as  wild  land,  or  pay  him  th^ 
value  of  the  improvements  he  had  made.  This  agreement  was 
not  reduced  to  writing. 

Counsel  then  moved  for  a  nonsuit,  on  the  grounds:  1.  That 
if  any  such  agreement  had  been  made  it  was  a  special  contract^ 
and  should  have  been  set  forth  in  the  declaration;  2.  That  th» 
agreement  was  within  the  statute  of  frauds;  3.  That  it  was  a 
nudum  pactum. 

The  nonsuit  was  granted,  and  plaintiff  moved  to  set  it  asides 

Evertson^  for  the  plaintiff. 
Fiek^  contra, 

•      

By  Court,  Sfbkceb,  J.  The  material  objeotions  to  the  main- 
tenance of  the  action  urged  on  the  argument  are,  that  the  con- 
tract proved  is  within  the  statute  of  frauds,  and  that  it  is  a  nu^ 
dum  pactum. 

The  fourth  clause  of  the  eleventh  section  of  our  statute  of 
frauds,  corresponding  with  the  fourth  clause  of  the  fourth 
section  of  the  statute  of  29  Car.  II.  c.  3,  it  is  contended 
renders  the  promise  in  the  ease  nugatory.  The  words  are, 
"that  no  action  shall  be  brought,  whereby  to  charge  any  per* 
son  upon  any  contract,  or  sale  of  lands,  tenements,  or  here- 
ditaments, or  any  interest  in,  or  concerning  them."  etc.  One 
part  of  the  contract  proved  is  certainly  within  the  terms  of 
this  clause  of  the  statute.  I  refer  to  that  part  of  the  agree- 
ment by  which  the  defendant  undertook  to  sell  the  land  to 
the  plaintiff,  as  wild  land,  and  so  far  the  promise  is  ren* 
dered  nugatory  by  the  statute.  The  other  part  of  the  prom- 
ise does  not,  in  my  apprehension,  come  within  the  statute; 
it  was  not  a  contract  or  sale  of  lands,  tenements,  or  here- 
ditaments, or  any  interest  in  or  concerning  them;  but  re-> 
lated  to  the  labor  only  which  had  been  bestowed  on  the  land 
under  the  denomination  of  improvements.  Was  it  ever  sup* 
posed  that  a  parol  contract  to  pay  for  work  to  be  done  on  land. 
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or  for  what  had  been  done,  if  at  the  instance  and  request  of  the 
promisor,  was  a  void  undertaking  as  under  the  statute?  The 
contract  in  such  case  does  not  go  to  take  from  the  promisor 
the  land,  or  any  interest  in  or  concerning  it.  The  statute 
could  have  in  view  to  avoid  such  agreements  in  relation  to 
lands  as  rested  in  parol,  only  where  some  interest  was  to  be 
acquired  in  the  land  itself,  and  uot  such  as  were  collateral,  and 
by  which  no  kind  of  interest  was  to  be  gained  by  the  agree- 
ment in  the  land.  The  defendant's  counsel  relied  much  on  the 
case  of  Crosby  v.  Wadsworih,  6  East,  609.  If  that  case  be  ad- 
mitted to  be  law,  with  respect  to  .which  there  is  doubt,  1  Ld. 
Baym.  182,  still  that  case  differs  widely  from  the  present. 
There  the  agreement  was  by  parol  for  the  purchase  of  a  standing 
crop  of  mowing  grass  then  growing,  for  twenty  guineas;  neither 
earnest  was  paid  nor  was  possession  given  to  the  Tendee,  and 
before  any  of  the  grass  was  cut,  the  vendor  told  the  vendee  he 
should  not  have  it.  Lord  Ellenborough  and  the  court  consid- 
ered the  agreement  to  be  a  contract  or  sale  of  an  interest 
in,  or  at  least  an  interest  concerning  lands.  The  difference 
between  the  cases  is  manifest;  in  the  present  case  the  agree- 
ment, so  far  as  relates  to  compensation  for  the  labor  in  wnLlnng 
the  improvements,  does  not  affect  any  interest  in  the  land  or 
concerning  it.  The  case  of  Waddington  v.  Bristow^  2  B.  and  P. 
452,  also  relied  on  by  the  defendant,  is  still  less  applicable  to 
the  present  case.  That  case  turned  on  the  exposition  of  the 
stamp  act,  on  an  agreement  for  the  sale  of  hops;  the  effect  of 
the  statute  of  frauds  is  not  mentioned  in  the  case.  I  conclude, 
therefore,  this  branch  of  the  case  by  saying  that  the  statute  of 
frauds  does  not  touch  this  agreement. 

Next,  is  the  promise  a  nudum  pactum  for  the  want  of  a  con- 
sideration ?  It  undoubtedly  is  so,  unless  there  existed  such  an 
equitable  or  moral  duty  on  the  part  of  the  defendant,  to  pay 
for  the  improvements  made  by  the  plaintiff,  as  will  uphold  the 
promise,  for  it  is  past  and  executed.  There  is  no  evidence  to 
show  that  it  was  executed  either  at  the  express  or  implied 
request  of  the  defendant:  1  Fonbl.  336,  and  the  cases  there 
cited.  A  consideration  is  where  there  is  a  benefit  to  the  party 
promising,  or  a  loss  to  the  person  to  whom  the  promise  is  made. 
The  present  case  is  without  either  of  those  ingredients,  for  it 
does  not  appear,  nor  is  there  the  least  reason  to  believe  that 
the  plaintiff  did  a  single  act,  or  forbore  to  do  any  act,  in  con- 
sequence of  the  defendant's  promise;  he  never  admitted  that 
the  defendant  had  any  right  to  the  land,  but  withstood  his 


Peb.  1810.]        Waldsn  v.  Insubange  Co.  859 

claim  to  the  utmost.  The  defendant  then  received  no  benefit 
from  the  promise,  and  the  plaintiff  did  nothing  in  consequence 
of  it.  As  it  stands  in  the  case,  there  was  no  mutuality;  the 
defendant  was  to  pay  the  plaintiff  for  his  improvements,  but 
the  plaintiff  was  to  be  at  liberty  to  controrert  his  title,  and  to 
put  him  to  the  charge  of  evincing  it  in  a  court  of  justice.  Will 
the  moral  obligation  assist  the  plaintiff's  case  ?  There  may  be 
cases  in  which  the  law  will  not  afford  a  remedy,  when  a  promise 
intervening  will  give  a  right  of  action;  I  shall  not  undertake  to 
discriminate  between  such  as  do,  and  such  as  do  not  afford  a 
eufSdent  consideration,  because,  in  the  present  case,  I  do  not 
think  there  existed  the  least  moral  obligation  on  the  defendant 
to  pay  for  the  improvements  made  by  the  plaintiff.  The  plaint- 
iff knowingly  entered  on  land  not  his  own,  without  any  author- 
ity from  the  owner,  and  without  the  semblance  of  right.  The 
improvements  made  by  him  were  at  his  peril;  to  consider  these 
cervices  meritorious,  would  be  to  encourage  depredations  on 
private  property.  I  am,  therefore,  of  opinion  that  the  motion 
to  set  aside  the  nonsuit  ought  to  be  denied. 
Judgment  of  nonsuit. 

See  1  PanoiiB  on  Contracts,  434^  446,  and  see  iSbeiefy  v.  WTMer,  2  GaU. 
143,  where  the  principal  case  is  cited  with  approbation.  In  Bartholomew  t. 
Jackson^  20  Johns.  28,  a  similar  doctrine  is  held. 
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[5  Jommov,  810.] 

PXRIL,  When  Attaches,  Embargo.— Where  a  vessel  was  insured  at  and 
from  New  York  to  Havana,  and  she  set  sail  in  the  forenoon  of  the 
twenty*fifth  of  December,  and  just  before  she  got  nnder  weigh,  the 
pilot  heard  that  an  embargo  had  taken  place,  and  the  ship  before  she 
got  out  of  port  was  stopped  and  detained  by  virtue  of  the  embaigo  act 
of  December  25;  it  was  held,  that  the  voyage  having  commenced  before 
the  detention,  the  insurer  was  liable  for  a  total  loss;  that  a  vagne 
mmor  or  knowledge  of  an  embargo  by  the  pilot  was  not  sufficient  to 
charge  the  insured  with  a  knowledge  of  the  act  laying  an  embargo,  so 
as  to  invalidate  the  policy. 

Ihsubbd,  when  Agent  of  Insureb.— After  an  abandonment  which  is 
not  accepted  by  the  insurer,  the  insured  remains  the  qtuui  agent  or 
trustee  of  the  insurer,  and  must  do  what  he  thinks  most  for  the  interest 
of  those  concerned;  and  if  he  acts  in  good  faith,  and  sells  the  vessel  or 
property  insured,  at  public  auction,  in  the  usual  manner,  it  is  no 
waiver  of  the  abandonment,  nor  will  it  prejudice  his  claim  for  a  total 
1< 
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AcmoN  on  a  policy  of  insurance  on  the  ship  Manchester,  al 
and  from  New  York  to  HavanDa.  The  ship  sailed  about  9  ▲.  v. 
on  the  twentj-fif th  of  December,  1807,  and  while  proceeding  on 
her  voyage  out  of  the  harbor  of  New  York,  she  was  stopped  at 
the  Narrows  on  the  same  day,  and  brought  back  by  yirtae  of  the 
embargo  act  of  that  date.  It  appeared  that  the  pilot  of  the 
vessel  had  heard  from  another  pilot  that  there  were  handbills 
out,  stating  that  an  embargo  had  taken  place;  that  he  had  been 
engaged  two  days  before  to  pilot  the  ship  from  the  harbor. 

On  the  twenty-fifth  of  December  the  plaintiffs  advised  the 
defendants,  by  letter,  of  the  state  of  affairs,  and  asked  instruc- 
tions; on  the  thirtieth,  not  having  received  any  answer  to  the 
previous  letter,  they  vnrote  again  informing  defendants  that 
they  would  discharge  the  crew  and  sell  a  small  portion  of  the 
perishable  articles  on  board,  not,  however,  by  way  of  breaking 
up  the  Toyage  which  they  intended  to  pursue  if  the  embaigo 
was  raised  vnthin  six  months,  but  for  the  benefit  of  the  con- 
cerned, and  stated  that  they  should  consider  defendants  as  hav- 
ing agreed  to  these  proposals  if  no  instructions  to  the  contrary 
were  not  received  within  five  days.  No  reply  was  gixen.  On 
the  twenty-fifth  of  June,  1808,  six  months  having  elapsed  since 
the  detention  by  the  embargo,  plaintiffs  abandoned  as  for  a 
total  loss. 

On  the  twenty-sixth  of  July  plaintiffs  wrote  again  to  the 
defendants,  suggesting  a  sale  of  the  ship  and  her  stores,  as  the 
best  measure  for  the  protection  of  the  concerned.  This  letter 
defendants  answered,  saying  that  they  had  no  objection  to  the 
measures  for  the  preservation  of  the  vessel  for  the  benefit  of  the 
concerned,  and  expressly  stating  that  "  by  this  consent  it  is  not 
intended  to  adopt  or  sanction  any  circumstances  already  taken 
place;  on  the  contrary,  it  is  in  nowise  to  affect  the  legal  ques- 
tions now  existing  in  relation  to  your  claim  on  the  company." 
The  plaintiffs  then  wrote  to  defendants,  notifying  them  of  the 
time  and  place  of  sale,  and  informing  them  that  they,  plaintiffs, 
would  hold  themselves  accountable  to  the  defendants  for  the 
net  proceeds. 

A  verdict  was  found  for  the  plaintiffs  as  for  a  total  loss;  the 
question  being  reserved,  whether  the  detention  was  a  suAoient 
cause  of  abandonment  to  entitle  the  plaintiff  to  recover. 

Hopkins  and  J.  Radcliffe^  for  the  plaintiff,  relied  upon  the 
ease  of  McBride  v.  The  Marine  Insurance  Co,^  6  Johns.  299,  aa 
to  the  effect  of  an  embargo  upon  the  contract  of  insurance; 
and  on  the  point  that  the  sale  by  the  insured  after  the  abandon- 
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ment,  for  the  bene&t  of  the  inBtprers,  was  no  waiTer  of  the 
abandonment,  counsel  relied  upon  AbboU  y.  Broome,  1  Oai.  292 
[2  Am.  Dec.  187]. 

Hoffman  and  Emmet,  contra,  urged  that  the  insurers  were  not 
liable,  as  the  sailing  was  illegal:  4  East,  410;  8  T.  B.  662; 
Park,  310,  311;  that  the  plaintiffs  are  presumed  to  have  knowl- 
edge of  the  act  passed  on  the  day  of  sailing;  and  that  in  addi- 
tion the  pilot,  the  owners'  agent,  had  heard  of  the  act,  and  the 
principals  must  be  bound  by  the  negligence  of  their  agent, 
whose  duty  it  was  to  ascertain  the  truth  of  the  report.  They 
further  contended  that  the  subsequent  acts  of  the  insured 
bad  waived  the  right  of  abandonment. 

By  Court,  Thompson,  J.  The  judgment  pronounced  in  the 
case  of  McBride  v.  The  Marine  Ins.  Co,,  decides  that  a  detention, 
under  the  authority  of  the  United  States,  by  virtue  of  the  act 
laying  an  embargo,  is  a  peril  within  the  policy,  and  authorized 
an  abandonment;  this  disposes  of  one  of  the  questions  made  in 
this  cose.  Two  other  objections,  however,  have  been  urged 
against  the  plaintiffs'  right  to  recover  for  a  total  loss:  1.  That 
the  voyage  was  begun  with  a  knowledge  of  its  being  illegal,  and 
prohibited;  2.  That  the  abandonment  was  waived  by  a  sale 
of  the  ship  and  cargo. 

These  objections,  I  think,  cannot  prevail.  The  policy  was 
effected  the  eighteenth  of  December,  1807,  on  the  vessel,  at  and 
from  New  York  to  Havana.  The  risk  had  accordingly  com- 
menced before  the  passing  of  the  act,  and  the  defendants'  right 
to  the  premium  had  become  fixed.  The  rumor,  on  the  morn- 
ing the  ship  sailed,  of  an  embargo  having  taken  place,  as  stated 
by  the  pilot,  was  too  vague  and  uncertain  to  be  obligatory  upon 
the  plaintiffs,  so  as  to  subject  them  to  the  consequences  of  an 
intentional  violation  of  the  embargo,  which  would  have  been  a 
criminal  act.  But  another  conclusive  answer  to  this  objection 
18,  that  the  plaintiffis  are  not  chargeable  with  any  information 
which  the  pilot  might  have  on  this  subject.  He  was  not  such 
an  agent  as  to  make  his  acts  the  acts  of  the  assured.  He  was 
only  employed  for  the  specific  purpose  of  conducting  the  vessel 
out  to  sea,  and  had  no  control  or  direction  as  to  the  time  of 
sailing.  This  belonged  to  the  master  or  owners;  and  there  is 
no  evidence  of  any  knowledge  of  the  embargo  being  brought 
home  to  either  of  them. 

2.  The  agency  which  the  assured  took  in  selling  the  ship 
ought  not  to  prejudice  their  claim  on  the  underwriters.     The 
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plaintiffs  had  a  right  to  abandon;  and  the  hiw  will  charge  the 
defendants  with  a  knowledge  of  that  right;  they  therefore 
ought  to  have  accepted  the  abandonment.  Bj  an  abandon- 
ment, the  assored  yields  up  to  the  underwriters  all  his  rights 
title  and  interest  in  the  subject;  it  operates,  in  judgment  of 
law,  as  a  transfer  of  the  property:  Marsh.  609;  and  puts  the 
insurer  in  the  place  of  the  assured:  2  Oaines,  284. 

If  the  underwriter  will  not  accept  the  subject,  there  is  no 
mode  of  compelling  him  to  receive  it.  The  assured,  then,  by 
operation  of  law,  becomes  actually  possessed  of  the  property  of 
the  underwriters.  He  is  necessarily  left  to  act  quasi  agent  or 
trustee,  without  any  instructions  from  lus  principal.  What 
is  his  duty,  under  such  circumstances,  to  do?  Would  it  be 
proper  and  discreet  in  him  to  neglect  and  abandon  the  properly 
altogether,  and  leave  it  to  waste  and  perish  ?  If  not  he  must, 
from  the  nature  of  his  situation,  have  an  implied  authority  to 
do  what  he  thinks  most  for  the  interest  of  the  concerned.  To 
consider  the  mere  sale  of  the  subject  by  the  assured,  for  the 
avowed  benefit  of  the  underwriter,  after  a  refusal  to  accept  a 
rightful  abandonment,  a  waiver  of  such  abandonment  would,  it 
appears  to  me,  be  against  the  principles  of  justice  and  sound 
commercial  policy.  If  this  should  be  considered  the  rule  of 
law,  it  must  be  general,  and  applicable  to  all  cases;  and  if  the 
subject  abandoned  was  of  a  perishable  nature,  a  total  loes  and 
destruction  of  the  property  must  necessarily  be  the  conse- 
quence. The  assured  being  made  trustee  ex  neoessUaie,  if  he 
executes  his  trust  with  fidelity,  it  is  all  the  law  requires  of  him. 
And  whatever  he  does  ought  to  be  considered  as  done  in  the 
character  which  the  law  has  imposed  upon  him,  unless  his  con- 
duct shows  clearly  that  he  intended  to  act  for  his  own  benefit, 
and  to  waive  his  abandonment.  The  quo  animo  is  the  criterion 
by  which  his  acts  ought  to  be  tested.  There  is  nothing  ap- 
pearing in  this  case  to  warrant  the  inference  that  the  plaintifb 
intended  to  act  in  any  other  character  than  as  agents  or  truBteoR 
for  the  defendants. 

The  circumstances  against  the  assured  in  the  case  of  AbboU  v. 
Broome,  1  Caines,  292  [2  Am.  Dec.  187],  and  which  were  held 
not  to  be  a  waiver  of  the  abandonment,  were  much  stronger  than 
in  this.  In  that  case,  the  great  object  of  the  defendant's  counsel 
was  to  show  that  the  sale  and  purchase  of  the  vessel  was  for  the 
benefit  of  the  assured;  and  it  seemed  to  be  admitted,  that  unless 
this  was  shown,  the  sale  would  be  no  waiver  of  the  abandon- 
ment.   In   Vhe  case  before  us,  there  is  no  one  circumstanoe 
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irhich  looks  to  the  conclusion  that  the  plaintiffs  were  acting  for 
their  own  benefit.  After  the  abandonment,  they  apprised  the 
defendants  that  the  situation  of  the  ship  was  such  as  to  require 
something  to  be  done  with  her,  and  proposed  selling  her  for  the 
benefit  of  those  interested,  without  prejudice  to  the  rights  of 
either.  On  the  defendants'  declining  to  accede  to  this  propo- 
sition, thej  determined  to  sell  the  ship  at  public  auction,  of 
which  they  gave  the  defendants  notice,  sent  them  a  copy  of  the 
advertisement,  and  particularly  requested  their  attendance,  to 
prevent  the  property  being  sold  at  an  under  price.  The  pur- 
chaser was  a  person  in  the  employment  of  the  defendants.  The 
auctioneer  called  at  their  office  for  the  purchase-money.  The 
president  of  the  company  made  out  a  check  for  the  amount; 
but  on  reflection,  said  he  had  rather,  for  certain  reasons,  that 
the  purchaser  would  pay  the  money  himself.  All  this  certainly 
looks  more  like  a  purchase  for  the  account  and  benefit  of  the 
dafendants  than  the  plaintiffs. 

The  plaintiffs'  letter  of  the  twenty-sixth  of  July,  1808,  by  a 
fair  construction,  contains  no  proposition  except  to  sell  the 
ship  for  the  benefit  of  whoever  it  might  concern.  And  if  the 
defendants  wished  any  other  measures  taken  for  her  preserva- 
tion, it  was  incumbent  on  them,  at  least,  to  make  some  specific 
proposition.  The  plaintiffs  had  confidence  in  their  legal  right 
to  abandon;  and,  relying  on  that,  they  were  not  bound  to  make 
advances  for  the  preservation  of  the  ship  until  the  result  of  a 
law-suit  should  enforce  their  claim  upon  the  underwriters. 
Under  the  existing  state  of  things  the  selling  of  the  vessel 
showed  no  disposition  in  the  assured  either  to  sacrifice  the 
properly  or  to  benefit  themselves.  They  appear  to  have  acted 
in  good  faith  as  agents  or  trustees  for  the  defendants,  without 
any  intention  of  waiving  their  abandonment.  I  do  not  see  on 
what  possible  ground  it  can  be  pretended  that  the  plaintifb 
were  bound  to  keep  the  cargo.  This  was  a  distinct  subject 
with  which  the  defendtots,  from  anything  that  appears,  had  no 
concern.  The  voyage  being  broken  up  and  ship  abandoned, 
the  owners  of  the  cargo,  whether  they  were  the  plaintiffs  or 
other  persons,  would  not  be  bound  to  leave  that  to  perish. 
Had  the  underwriters  on  the  ship  accepted  the  abandonment, 
and  been  entitled  to  any  lien  on  the  cargo,  they  could  have  had 
the  benefit  of  that  lien,  for  the  cargo  remained  on  board  for  a 
considerable  time  after  the  abandonment.  We  are  therefore 
of  opinion  that  the  plaintiffs  axe  entitled  to  recover  as  for  a 
total  loss. 

Judgment  for  the  plaintiffs. 
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Wilkes  v.  Ferris. 

[5  JoBmofH,  sas.] 

AssiONMSNT— PKEFBBEircE. — ^A  debtor  may  lawfnllj  prefer  one  creditor 
to  another. 

Construction  of  Assignhent.— Where,  in  an  aangnment  in  tnut  for 
several  creditors,  it  was  expressed  to  be  of  all  the  property,  goods, 
chattels,  debts,  etc,  as  particularly  set  out  in  a  schedule  annexed*  and 
referred  to,  it  was  held  not  to  be  a  general  assignment  of  all  the 
debtor's  estate;  but  was  to  be  construed  to  operate  only  as  to  the 
articles  specified. 

RssuLTiNO  Trust— Nature  of. —The  resulting  trust,  or  residuary  in- 
terest, remaining  to  the  assignor,  after  the  objects  of  the  assignment 
are  attained,  is  not  such  an  interest  as  may  be  taken  and  sold  on  exe- 
cution; and  unless  the  assignment  be  merely  colorable,  and  for  the 
sake  of  the  resulting  trust,  it  is  not,  on  account  of  such  residuary  in* 
terest,  void. 

Trover  to  try  the  right  to  a  quantity  of  sugar  which  had  been 
levied  on  by  the  defendant,  as  the  property  of  Cheriot,  under  a 
fi,  fa.  in  favor  of  Van  Wyck  against  Cheriot.  The  following 
facts  appeared:  Cheriot,  on  the  sixth  of  January,  1808,  made  an 
assignment  to  the  plaintiffs  of  '' all  the  goods,  wares,  etc., 
debts,  demands,"  etc.,  belonging  to  him,  which  goods,  etc., 
*'  hereby  granted  and  sold,  are  particularly  described  and  enu- 
merated in  the  schedule  A,"  annexed  to  the  assignment,  in 
trust  to  pay  the  several  debts  set  forth  in  schedule  B.  The  de- 
mand of  Van  Wyck  was  not  included  in  schedule  B,  and  it  was 
for  this  demand  that  the  sugar  was  taken  in  execution  on  a 
judgment  recovered  against  Cheriot. 

It  appeared  that  the  property  mentioned  in  schedule  A  was 
in  stores  occupied  by  Cheriot,  the  keys  to  which  were  delivered 
to  plaintiffs  at  the  time  of  the  assignment.  The  sugar,  how- 
ever, was  in  the  custody  of  one  Sebring,  who  had  given  to 
Cheriot  a  receipt  therefor;  this  receipt  was  also  dehvered  to 
plaintiffs  at  the  time  of  the  assignment.  Sebring  was  notified 
of  the  assignment  of  the  sugar  on  the  seventh  of  May,  1808» 
and  a  new  receipt  was  then  given  to  plaintiffs  by  Sebring,  who 
acknowledged  to  hold  for  them.  Immediately  after  giving  this 
receipt,  and  while  Sebring  was  absent  from  his  store  for  the 
purpose  of  giving  the  receipt  to  plaintiffis,  the  defendant  made 
the  levy  on  the  sugar.  A  verdict  was  found  for  the  plaintifl^ 
subject  to  the  opinion  of  this  court. 

Z>.  B.  Ogden  and  Slosson,  for  the  defendant,  made  the  follow* 
ing  points:  1.  The  assignment  is  void,  being  of  all  the  debtor's 
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property  for  the  benefit  of  particular  creditors:  1  Burr.  467; 
Ihoffne'a  ca»e,  3  Co.  80;  Wilson  v.  Warmal,  Oodb.  161.  There 
was  a  trust  reserved  in  Cheriot,  which  was  fraudulent,  and  the 
deed  is  therefore  void  in  Mo:  Fermer's  case,  3  Co.  78;  Wimbish 
T.  TaUbois,  Flowd.  54;  2.  There  was  a  resulting  trust  in  Cheriot, 
which  might  be  taken  in  execution:  1  Cai.  Cas.  47;  3  John.  216 
[3  Am.  Dec.  478];  3.  There  was  not  such  a  delivery  as  would 
take  the  case  out  of  the  statute  of  frauds:  2  B.  &  P.  59;  3  Esp. 
53;  1  Atk.  167;  Free,  in  Ch.  387;  1  Cranch,  309;  2  T.  B.  462. 

Hoffman  and  T,  A.  Emmet,  for  the  plaintiffs.  The  assign- 
ment was  not  of  all  the  debtor's  property;  the  general  words 
were  controlled  by  the  specification  in  the  schedule.  But  a 
debtor  may  assign  all  his  property  for  the  benefit  of  particular 
creditors,  if  accompanied  with  delivery:  Newland  on  Contr* 
880,  381;  Nunn  y.  WUUmore,  8  T.  B.  528.  There  was  no  trust 
resulting  to  the  assignor  such  as  could  be  levied  on  under  an 
execution:  Caitiaud  v.  Esturisok^  2  Anstr.  381.  As  to  what  con- 
stituted a  deliveiy,  counsel  relied  upon  Searle  y.  Beeves,  2  Esp. 
Cas.  598;  2  Cai.  44;  2  Johns.  16;  3  Johns.  420  [3  Am.  Dec. 
509];  3  Cai.  186  12  Am.  Dec.  268];  1  Johns.  Cas.  156. 

By  CouBT.  This  is  a  plain  case.  There  is  no  color  or  ground 
for  the  suggestion  of  fraud.  Cheriot  might  lawfully  prefer  one 
set  of  creditors  to  another.  The  whole  legal  estate  of  the  prop- 
erty specified  (and  the  sugars  in  question  were  part  of  that  prop- 
erty) vested  in  the  plaintiffs.  The  object  was  lawful  and  just, 
and  openly  and  fairly  carried  into  effect.  The  goods  in  the 
storehouses  were  actually  delivered,  at  the  time,  by  the  deliv- 
ery of  the  keys  of  the  stores;  and  the  sugars  were  delivered  by 
the  delivery  of  Sebring's  receipt,  which  was  the  regular  docu- 
mentary evidence  of  title,  and  gave  the  plaintiffs  the  command 
of  the  sugars. 

It  would  be  a  waste  of  time  to  take  notice  of  all  the  cases 
which  were  cited,  or  which  support  this  assignment.  That  of 
EsUoick  V.  Caittaud,  5  T.  B.  420  is  very  much  in  point,  and  fully 
establishes  the  plaintiffs'  claim.  This  was  not,  in  fact,  a  gen- 
eral assignment  of  all  Cheriot's  estate;  for  though  the  words 
in  one  place  be  general,  yet  the  assignment  immediately  goes 
on  to  specify,  by  a  reference  to  the  schedules  annexed,  the 
specific  articles  of  property  assigned;  and  it  therefore  could 
operate  only  upon  the  articles  specified,  for,  as  the  court  said, 
in  Munro  v.  Alaire,  2  Caines,  327,  if  a  general  clause  be  fol- 
lowed by  special  words,  which  accord  with  the  general  clause, 
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the  de^d  flhall  be  constraed  according  to  the  special  matter. 
Cheriot  may  have  had  a  resulting  trust,  after  the  purposes  for 
which  the  assignment  was  made  were  satisfied;  but  such  re- 
siduum of  interest  was  not  the  subject  of  sale  oufi.fa.:  Scot  t. 
Scholey,  8  East,  467.  The  case  of  a  sale  of  an  equity  of  re- 
demption of  a  mortgage  of  lands  is  not  at  all  applicable.  Such 
a  residuary  interest  necessarily  arises  in  every  case  where  prop- 
erty is  assigned  in  trust  to  pay  debts,  or  to  satisfy  other .  sped- 
fied  objects;  but  unless  the  assignment  be  merely  colorable,  and 
made  for  the  sake  of  the  resulting  trust,  it  is  not  Toid. 

The  plaintiffs  must  have  judgment. 

Judgment  for  the  plaintiffs. 


See  Widgerly  v.  HaakeU,  ante,  41,  and  Naylor  T.  FoMA^  and  note,  ofrfe^  187. 

In  PlaU  y.  Zott,  17  N.  Y.  481,  the  principal  case  was  examined  by  tlia 
conrt,  and  an  important  distinction  made.  Selden,  J.,  says:  The  case  ol 
W%Uc€9  v.  Ferris,  differs  materially  from  that  now  before  the  court,  both  is 
the  language  of  the  assignment  itself  and  the  drcumstancea  attending  it 
The  language  of  the  granting  clause  in  that  case  is  as  follows:  'AH  the 
goods,  property,  wares,  merchandises,  etc.,  belonging  to,  and  now  due  and 
owing  to  the  said  Henry  Cheriot  (the  assignor),  or  to  which  and  in  which 
he  has  any  right,  property,  claim  or  demand,  which  said  goods,  wares  and 
merchandises,  hereby  granted  and  sold,  are  particularly  described  and 
enumerated  in  the  schedule  A,'  etc.  Here  the  clause  in  respect  to  the 
schedule  is  more  intimately  connected  with  the  granting  clause  than  in 
the  present  case.  Besides,  the  words  '  hereby  granted  and  aold '  operate 
as  words  of  limitation,  and  expressly  confine  tiie  transfer  to  such  goods  aa 
are  mentioned  in  the  schedule.  It  is  a  material  circumstance,  too,  that  the 
assignment  in  that  case  was  not  made  for  the  benefit  of  all  the  creditors  of 
the  assignor,  but  of  particular  creditors  only;  and  the  law  will  not  favor  a 
construction  which  would  appropriate  the  whole  of  a  debtor's  property  to 
the  payment  of  a  portion  only  of  his  debts." 

In  this  case  of  PUxJU  v.  LgU,  the  deed  of  assignment  commenced  by  re- 
citing that  the  parties  of  the  first  part  were  "  indebted  to  divers  penona  in 
divers  sums  of  moneys,"  and  that  they  were  ''desirous  of  providing  fully 
for  the  payment  thereof  by  an  assignment  of  all  their  property  and  effeeta 
for  that  purpose."  It  then  mentioned  generally  certain  descriptions  of 
property,  which  were  more  fully  and  particularly  enumerated  in  a  schedule 
annexed.  The  schedule  did  not  include  certain  property  levied  on,  the  sub- 
ject of  controversy  in  the  case,  and  the  question  waa  whether  this  proper^ 
went  to  the  assignee.  It  should  be  stated  that  the  property  in  dispute  waa 
actually  delivered  by  the  assignors  to  the  assignee,  in  whose  possession  ii 
was  when  levied  on;  and  no  preferences  were  made.  It  waa  decided  thai 
the  property,  though  not  mentioned  in  the  schedule,  passed  under  the  gen- 
eral assignment  to  the  assignee. 

The  court,  in  Mims  v.  Amutrong,  31  Md.  87,  considers  both  the  principal 
case  and  PlaU  v.  LoU,  supra.  There  the  authority  of  the  principal  case  en 
this  point  is  foUowed  in  preference  to  PlaU  v.  LoUf  on  which  the  ooort  com- 
mented.   The  head  note  states  the  case  clearly:  A  party  being  largely  in 
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debt,  made  a  deed  of  assignmeiit  in  trust  for  hia  erediton.  In  its  recital, 
the  deed  stated  the  fiiet  of  his  indebtedness,  his  inability  to  pay  his  debts 
in  foil,  and  his  desire  to  provide  for  the  payment  thmol,  '*  as  &r  as  he 
oonld,  in  a  jnst  and  equitable  manner,  by  assignment  of  all  his  property 
and  effects  for  that  porpose. "  And  in  the  granting  clanse  the  property  was 
described  as  ''all  and  singular  his  goods,  chattels,  promissory  notes,  debts, 
wares,  mmhandise,  securities  and  vouchers,  for,  and  affecting  the  payment 
of  money,  claims,  demands,  choses  in  action,  and  property  of  every  name 
«Dd  nature  whatever,  of  and  belonging  to  him,  and  which  are  more  particu- 
larly and  fully  enumerated  in  the  schedule  thereto  annexed,  marked 
schedule  A. "  After  making  this  deed,  the  assignor  left  the  state,  was  pur- 
aned  and  overtaken  by  an  agent  of  certain  creditors  of  the  assignor,  and 
oompeUed  to  surrender  to  him  a  sum  of  money  sufficient  to  dischaige  their 
daim.  This  sum  was  handed  over  by  the  agent  to  his  principals.  The 
money  thus  recovered  was  not  embraced  in  the  schedule  A.  On  an  action 
brought  by  the  trustees  under  the  deed  of  assignment  against  these  credit- 
ors to  recover  as  belonging  to  the  trust  estate  the  money  so  received  by 
them:  HM,  that  the  right  to  this  money  did  not  pass  to  the  trustee  under 
the  deed;  and  that  the  general  words  contained  in  the  deed  were  restrained 
and  limited  by  reference  to  the  schedule,  which  did  not  embrace  the  said 
money. 

The  court  say:  "The  case  most  relied  on  by  the  appellant's  counsel  as 
supporting  a  contrary  construction  is  that  of  Plau  v.  LoU,  17  N.  Y.  478, 
where  it  was  held,  that  an  assignment  in  trust,  for  the  benefit  of  creditors, 
of  all  a  debtor's  property,  which  was  therein  stated  to  be  'more  fully  and 
particnlariy  enumerated  and  described  in  a  schedule  annexed,'  passed 
property  not  mentioned  in  the  schedule.  But  upon  examination  of  that 
case  the  grounds  upon  which  the  judgment  proceeded  do  not  appear  to  be 
consistent  with  previous  decisions.  It  was  conceded  that  the  ordinary  rule 
is  as  we  have  stated  it;  but  proceeding  upon  what  was  supposed  to  be  the 
better  evidence  of  the  intent,  the  general  and  comprehensive  words  used  in 
the  grant,  it  was  conceded  that  the  office  of  the  schedule,  though  made 
part  of  the  deed,  was  only  matter  of  convenience,  and  intended  as  a  guide 
to  the  assignee,  and  therefore  should  not  be  allowed  to  qualify  or  limit  the 
brmuier  language  previously  used.  This  suggestion  with  reference  to  the 
purpose  of  the  schedule,  has  been  apparently  approved  in  some  of  the  sub- 
sequent cases;  but  as  such  construction  appears  to  us  to  be  a  manifest 
departure  from  an  established  rule  of  interpretation,  we  are  not  at  liberty 
to  adopt  it."  Notwithstanding  what  is  here  said  regarding  PUut  v.  LgU^ 
its  auUiority  is  affirmed  in  Turner  v.  Jayeoa,  40  N.  Y.  470.  It  will  be  seea 
that  the  decisions  turn  upon  a  question  of  construction,  and  whether  the 
general  clause  of  the  assignment,  or  the  more  particular  description  of  the 
schedule  shall  control.  The  New  York  cases  now  favor  more  the  geueral 
danse  as  evincing  the  intent;  and  it  must  be  admitted  this  is  reasonable. 
For  when  a  person  sets  out  to  transfer  all  his  property  of  whatever  kind,  it 
is  a  very  reasonable  and  a  just  presumption  that  he  intends,  as  in  duty 
bound,  to  assign  all  property  of  whatever  kind  for  the  benefit  of  his  eredi- 
ton, and  the  schedule  merely  aids  in  identifying  that  property,  and  should 
not  be  taken  as  restricting  the  grant  It  is  more  reasonable  to  presume,  in 
case  of  omiasion,  that  it  was  on  account  of  oversight  or  mistake.  In  Bur- 
rill  on  Assignments,  3  £d.,  p.  168,  the  cases  are  stated  which  favor  an 
opposite  view:  United  StaUs  v.  Howland,  4  Wheat.  108;  UnUid  States  v. 
Langion,  5  Mason,  280;  Mhns  v.  Armttrcng,  wpra;  Sundleti  v.  Dok^  10  N. 
H.  458;  DrUcoa  v.  FUke,  21  Pick.  603. 
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The  principal  caie  came  nnder  the  oonsideistion  of  the  court  in  Chten  v. 
TrUber,  3  Md.  11,  a  leading  case  on  the  subject  of  aesignmentB^  where  it  ii 
shown  what  resenrations  on  the  part  of  the  grantor  will  render  the  assign- 
ment void.  It  was  there  stated  that  Wifkea  v.  Ferris  was  decided  on  the 
authority  of  Eehokk  v.  CaOUmd,  6  T.  B.  420,  and  that  it  was  not  followed 
by  scarcely  any  case  in  New  York  since.  We  have  shown  above  what  may 
be  considered  aa  the  construction  put  upon  the  case  by  late  decisioiis  in 
New  Yoric 


Betts  V.  Lee. 

[0  JoBinoir,  8i8.} 

Right  of  Owner  to  Claim  Property.— Whatever  alteration  in  form 
property  may  have  undergone,  the  original  owner  may  take  it  in  its 
new  shape,  if  he  can  identify  the  original  materials.  Accordingly  a 
trespasser  who  cuts  down  trees  and  converts  the  lumber  into  shingles 
acquires  no  title. 

Certiorari  from  the  justice's  court  in  which  Lee  had  brought 
an  action  of  trespass  to  recover  damages  for  carrying  away  a 
quantity  of  shingles,  and  materials  for  making  the  same.  It 
appeared  that  Lee  had  cut  the  timber  from  which  the  shingles 
were  made  on  ihe  land  belonging  to  one  Browne;  that  Browne 
had  brought  trespass  against  Lee,  but  the  action  was  dismissed 
upon  the  payment  by  the  latter  of  ihirty  dollars  to  Browne. 
This  land  was  conveyed  to  the  plaintiffs  in  error,  who,  as  own- 
ers, claimed  the  timber  cut,  the  shingles  made,  and  the  lumber 
prepared  for  making  shingles,  and  converted  the  same  to  their 
own  use. 

The  jury  found  a  verdict  for  Lee,  for  twenty-five  dollars. 
The  question  presented  by  the  certiorari  was,  whose  property 
were  the  shingles,  and  timber  cut  down,  after  the  settlement  of 
the  suit  brought  by  Browne  against  Lee  for  cutting  down  the 
trees? 

By  Court.  The  evidence  detailed  in  the  return  to  the  cerU-^ 
orari  does  not  prove  that  when  the  suit  for  a  trespass,  brought 
by  Browne  against  Lee,  was  compromised,  the  attorney  of 
Browne,  or  the  present  plaintiffs,  sold  the  shingles,  etc.,  to 
Lee,  or  permitted  him  to  take  them.  The  thirty  dollars  paid  by 
Lee  to  the  attorney  was  for  the  damages  of  the  trespass  he  had 
committed,  in  cutting  down  the  trees.  A  loose  and  equivocal 
observation  made  at  another  time  to  a  stranger  was  not  suffi- . 
cient  evidence  to  establish  such  a  sale  or  consent.  The  settling 
of  the  suit  for  the  trespass,  and  recovering  a  compensation^  did 
not,  per  se,  transfer  to  the  trespasKer  a  right  to  the  timber  out 
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down,  and  remaining  on  the  land;  nor  did  the  working  one 
part  into  shingles,  and  the  other  part  into  short  logs,  change 
the  title  to  the  property. 

The  civil  law  required  the  thing  to  be  changed  into  a  differ* 
ent  species,  and  to  be  incapable  of  being  restored  to  its  ancient 
form,  as  grapes  made  into  wine,  before  the  original  proprietor 
eonld  lose  his  title;  nor  even  then  did  the  other  party  acquire 
any  title  by  the  accession,  unless  the  materials  had  been  takeL 
away  in  ignorance  of  their  being  the  property  of  another:  Yin- 
nius  Inst.  lib.  2,  tit.  1,  sec.  25;  Dig.  10,  4,  12,  3.  The  civil 
law,  in  its  usual  wisdom,  gave  no  encouragement  to  trespassers. 

But  this  very  point  has  been  decided  against  the  trespasser 
by  the  English  common  law.  It  is  laid  down  in  the  Year  Books, 
after  solemn  argument  on  demurrer,  that  whatever  alteration 
of  form  any  property  has  undergone,  the  owner  may  seize  it  in 
its  new  shape,  if  he  can  prove  the  identity  of  the  original  ma- 
terials; as  if  leather  be  made  into  shoes,  or  cloth  into  a  coat,  or 
a  tree  be  squared  into  timber:  6  Hen.  Yll.  15;  12  Hen.  Ylil. 
10;  Fitz.  Abr.  Bar.  144;  Bro.,  tit.  Property,  28.  We  are  of 
opinion,  therefore,  that  the  judgment  below  ought  to  be 
reversed. 

Judgment  revexsed. 


The  mie  laid  down  in  the  Year  Books,  5  Hen.  YIL,  fo.  15,  and  in2BL 
Com.  40i,  that  whatever  alteration  of  f onn  any  property  may  have  tmdor- 
gone,  the  owner  may  seize  it  in  its  new  shape  if  he  can  prove  the  identity 
of  the  original  materials,  but  can  only  recover  the  value  of  the  materials  io 
converted,  if  changed  into  a  different  species,  which  rule  is  refened  to  aa 
decisive  in  this  case,  seems  to  have  made  the  degree  of  the  change,  and  not 
ibeJSdei  of  the  party,  determine  as  to  the  right  of  raoovery.  In  New  York 
there  is  no  conflict  in  the  cases,  on  the  principle  that  where  the  identity  of 
the  original  materiab  can  be  traced,  the  owner  is  entitled  to  recover  their 
cnhanoBd  value  as  against  a  wiUlul  wrong-doer.  The  principal  case  comes 
under  this  division  of  the  rule,  the  materials  being  identified,  and  also  the 
act  of  Lee  in  cutting  down  the  trees  and  sawing  the  lumber  into  shingles 
being  oonsidered  ¥rrongfuL  The  language  of  the  court  must  be  taken  in 
eonnection  with  the  fact  that  the  defendant  was  a  trespasser.  In  Chandler 
V.  £dmmt  9  Johns.  963,  whether  the  defendant  who  entered  and  cut  timber 
which  he  converted  into  shingles,  was  or  wss  not  a  trespasser,  was  the 
question  upon  which  the  case  turned.  And  the  fact  that  the  act  of  the 
defendant  was  tortious  was  regarded  in  Brown  v.  Sax,  7  Cow.  97;  Baker  v. 
WkeOer^  8  Wend.  fi08;  Bice  v.  ffoUenbeek,  19  Barb.  664;  and  Spker  v. 
Watere,  65  Id.  234.  In  Silebury  v.  McCoon,  3  N.  Y.  379,  a  leading  cass, 
Buggies,  J.,  goes  so  n^r  as  to  say  that  in  consequence  of  the  oontinuanee 
of  the  original  ownership,  the  rule  applies  agaLost  an  innocent  puiehassr 
from  the  trespasser,  although  the  value  of  the  original  materials  may  be 
increased  a  hundred  fold  by  the  labor  of  the  purchaser. 
Ax.  naa  Vm..  rv— 94 
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It  it  upon  the  aignifioation  and  ai^lication  of  the  second  diviaon  of  the 
mle,  when  there  10  a  change  of  epedest  ^hat  the  greatest  difficnltj  haa 
arisen.    In  CutHb  v.  OrocO,  6  Johns.  169,  an  action  of  trover  for  chaieoal 
admitted  to  have  heen  made  oat  of  defendant's  timber,  for  the  wioQgfol 
catting  of  which  defendant  had  recovered  in  a  previons  action  of  ire^ass 
against  CarUs,  the  coort  citing  the  principal  case,  say:  "  That  a  wiDfnl 
treqiasser  cannot  acqoiie  a  title  to  property  merely  by  changing  it  60m  one 
species  to  another. "    The  qnestion  as  to  the  effect  of  the  change  of  species 
was  not  fairly  presented  to  the  court  in  this  case,  the  principal  point  being 
upon  the  transference  of  title  by  the  judgment  in  the  trespass  anit    It 
was  not  until  the  case  of  SiUhury  v.  licCoan,  3  N.  Y.  379,  that  it  was  de- 
cided that  the^e«  of  the  person  bestowing  the  htbor  was  to  be  taken  into 
coosideration,  and  that  the  mere  act  of  changing  the  species  of  an  article 
would  not  tnmsf er  the  title  from  the  true  owner  to  the  trespasser.    The 
action  was  brought  by  distillers,  who  had  wrongfully  convoted  grain  int^ 
whisky,  against  purchasers  at  a  sheriff's  sale,  on  an  execution  levied  npoa 
the  whisky  under  a  judgment  recovered  against  the  original  owner  of  the 
grain.    The  plaintiffs  were  nonsuited  by  the  circuit  judge,  and  a  new  trial 
granted,  6  Hill,  427,  on  the  ground  that  the  commodity  was  entirely  chsnged 
and  its  identity  lost.    A  new  trial  was  denied  in  4  Denio,  332,  and  judgment 
given  for  the  distillers  for  the  value  of  the  whisky;  Jewett,  J.,  dissenting. 
As  the  decision  in  3  N.  Y.,  reversed  the  decisions  in  Hill  and  Denio,  the 
laoguage  of  Jewett,  J.,  becomes  of  value.    He  says:  4  Denio,  340,  "  The 
common  law  equally  with  the  civil  law  distinguishes  between  a  willfol 
wrong-doer  and  an  involuntary  one,  in  relation  to  acquiring  title  to  property 
by  accession,  and  that  in  the  former  case  the  wrong-doer  cannot  acquire  title 
however  great  the  change  wrought  in  the  original  matter,  but  must  lose 
his  labor  and  workmanship.    The  whole  in  its  new  form  or  shape  aocrnes 
to  the  owner  of  the  original  matter."    And  Buggies,  J.,  with  whom  the 
majority  of  the  court  in  3  N.  Y.  concurred,  in  commentiog  on  the  rule  adopted 
by  the  court  below,  that  the  degree  of  Uie  change,  and  not  the  motive  of 
the  one  making  it,  is  to  govern,  says,  "it  leads  to  the  absurdity  of  treating 
the  wiUful  trespasser  with  greater  kindness  than  it  shows  to  the  innocent 
possessor  of  another  man's  goods."    The  distinction  taken  in  this  esse  is 
recognized  in  Hyde  v.  Cookson,  21  Barb.  104,  the  court  saying  it  "stands 
upon  the  principle  that  a  party  can  obtain  no  right  by  his  own  wrong;"  and 
also  in  the  late  case  of  Spker  v.  Waters^  supra.    It  is  also  observed  in 
Burris  v.  JohMon^  1  J.  J.  Marsh.  196;  and  Lampion  v.  Preston^  Id.  46L 

The  doctrine  of  the  principal  case  is  approved  in  Peiree  v.  Ooddard,  23 
Pick.  561;  and  Mitchell  v.  SUUan,  7  Cush.  439,  neither  of  which  goes  as  far 
as  Silsibury  v.  McCoon,  and  in  Jiiddle  v.  Driver^  12  Ala.  690.  In  the  oonrts 
of  Maine,  Betts  v.  Lee  is  cited  in  Wingate  v.  Smith,  20  Me.  289;  Bryant  r. 
Ware,  30  Me.  298;  Moody  v.  WhUney,  38  Me.  176.  The  h&tter  esse  holds 
that  the  original  owner  must  have  possessed  himself  of  the  property  vith 
its  accessions  to  entitle  him  to  support  trover  for  the  value  of  the  article 
and  its  improvements;  but  that  a  demand  and  refusal  by  the  taker,  after 
it  had  passed  into  its  improved  condition  might  be  regarded  as  evidence  of 
a  conversion  after  the  iirst  taking,  which  might  admit  of  a  recovery  of  the 
enhanced  value.  A  willful  retention  after  demand  brings  the  case  within 
the  principle  of  SUebury  v.  McCoon,  In  EaUm  v.  Monroe^  62  Me.  63.  ssils 
manufactured  from  plaintiff's  canvas  were  recovered  in  an  action  of  re- 
plevin on  the  ground  of  the  doctrine  of  accession  as  laid  down  in  the  Year 
Books,  and  that  the  plaintiff  had  never  parted  with  his  property  in  tbt 
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cAOTBfl.  The  mle  of  damages  in  Jliaye  v.  Tappan,  23  Cal  311,  where  the 
principal  caee  is  cited,  an  action  of  treepaaa  for  injury  to  pluntiif' a  mining 
daim  for  removing  gold-bearing  earth,  was  held  to  be  the  Talne  of  that 
carCh  at  the  time  it  was  separated  from  the  aorronnding  aoil  and  became 
a  chattel,  leas  the  expense  of  extracting  the  gold;  the  reason  of  this  rale 
being  that "  the  gravamen  of  the  action  appears  to  be  the  injury  done  to  the 
land  itself." 

An  extenalTe  examination  of  the  cases  npon  the  subject  of  accession  is 
made  in  Wttkerbee  v.  Green,  22  Mich.  315.  In  referring  to  SiUbwy  ▼.  lie- 
Coon,  the  eofort  were  of  opinion  that  that  case  permitted  the  owner  of  the 
original  materials  to  follow  them  farther  than  the  authorities  generally 
would  allow.  The  two  cases  are  clearly  distinguiBhable.  In  the  one  in 
Michigan  the  accession  was  made  in  good  faith;  it  was  an  instance  of  th» 
nianufactare  of  timber  into  hoops,  in  which  the  manufacturer  was  consid- 
ered not  to  be  a  trespasser;  the  owner  was  held  not  entitled  to  recover  hia 
timber  in  its  improved  condition.  The  rule  of  damages  adopted  by  thia 
court  turns  upon  the  relative  values  before  and  after  the  accession;  **juk 
test  which  satisfies  the  reason  of  the  law  can  be  applied  in  the  adjustment 
of  questions  of  title  to  chattels  by  accession  unless  it  keeps  in  view  the  cir« 
comstanceof  relative  values." 

Upon  a  consideration  of  SHehury  v.  JIfcCoon,  Wetherbee  v.  Oreen,  and  that 
branch  of  the  ancient  doctrine  of  accession  represented  by  the  principal 
case,  the  rights  of  parties  as  effected  by  a  change  in  personal  property 
caused  by  labor  and  improvements,  may  be  well  set  forth  in  the  language 
of  Schonler  on  Personal  Property,  voL  2,  p.  37 :  "  One  whose  personal 
property  has  been  taken  by  another  without  authority,  may  foUow  and 
recover  it  from  any  willful  trespasser  who  has  worked  it  into  the  composi- 
tion  of  any  chattel  which  presents  the  appropriated  materiab  as  still  cap- 
able of  identification;  and  even,  according  to  the  New  York  cases,  where 
the  materialB  taken  cannot  be  identified  in  the  new  product  Even  whera 
the  trespass  was  not  willful  but  accidental,  as  through  some  mistake  of 
fact,  and  the  materials  taken  can  still  be  identified,  and  the  labor  and  ma- 
terials of  the  trespasser  are  not  shown  to  have  gone  farther  than  the  appro- 
priated materials  towards  producing  the  present  valuable  chattel,  the  owner 
of  the  materials  is  still  entitled  to  the  chatteL  But  where  no  element  of 
wiUfulnefis  or  intentional  wrong  whatever  appears  on  the  part  of  him  who 
applied  another's  materials,  and  the  identity  of  those  materials  has  finally 
disappeared  in  the  new  product,  or  where  it  can  be  shown  that  his  own 
labor  and  materials  contributed  more  to  the  value  of  the  present  chattel 
than  those  materials  which  he  took  without  intending  a  wrong,  he  shall 
keep  the  chattel  as  his  own,  making,  however,  due  compensation  to  the 
owner  of  the  materials  for  what  he  took.  The  true  object  of  the  rule  is,, 
iirst  of  all,  to  protect  ownen  whose  rights  of  property  are  invaded;  next, 
to  ureen  an  involuntary  or  casual  trespasser,  who  has  expended  of  his  own 
io  good  faith,  from  punishment  more  severe  than  mere  carelessness  or  hou* 
e&t  error  deserves."  See  2  Kent.  Com.  363,  where  this  subject  isoonsid^ 
cred,  and  the  principal  case  noticed. 


372  Miller  v.  Haoeley.  [New  York, 

Miller  v.  Haorlet. 
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Btidkkoe  as  to  Notice.— Where  a  notary  has  nsnallj  in  all  cases  of  pro- 
test, on  the  evening  of  the  same  day»  sent  a  written  notice  of  dishonor 
hy  mail,  and  testifies  that  he  helieved  he  had  sent  snch  a  notice  in  that 
way  to  the  indorsers  in  the  present  case,  it  waa  held  sufficient  eTidenos 
of  a  notice  of  dishonor. 

Delay  in  Demand  op  Payment.— Where  a  bill  has  been  protested  fur 
non-acceptance,  and  due  notice  given  to  the  indorser,  it  is  no  objection 
that  the  demand  of  payment  and  protest  were  a  day  too  late,  as  they 
are  not  essential,  when  the  liability  of  the  party  for  the  non-acceptance 
is  already  fixed. 

Promise  to  Pay  in  Case  of  Laches.— A  subseqnent  promise  to  pay,  nn« 
der  a  full  knowledge  of  a  want  of  due  notice,  is  a  waiver  of  such  no* 
tice.  But  where  speaking  of  several  bills  on  different  places,  and 
under  different  circumstances,  the  indorser  said  ''he  would  take  care 
of  the  bills,  or  see  them  paid,"  this  was  held  not  to  be  sufficient  evi* 
dence  of  a  subsequent  promise  to  pay  one  of  the  bills  on  which  no  no- 
tice of  non-acceptance  had  been  given.  The  promise  ought  to  be  ex- 
plicit, and  made  out  by  clear  and  unequivocal  evidence. 

Assumpsit  against  the  defendant  as  indorser  of  three  bills  of 
exchange,  one  drawn  in  New  York  on  Baltimore,  the  other  two 
drawn  on  Charleston,  S.  0.  The  case  appears  from  the  opinion. 
The  jury  haying  returned  a  verdict  for  the  plaintiff,  the  defend« 
ant  moTed  for  a  new  trial,  and  also  in  arrest  of  judgment. 

Golden^  for  the  defendant,  in  support  of  the  motion,  urged 
that  the  bills  were  foreign:  4  Bac.  Ab.  637;  Merch.  M.  2; 
Chittj,  2;  2B1.  Com.  467;  Cunn.  15;  Bayley  on  Bills,  14,  and 
that  protest  for  non-acceptance  was  necessary:  2  T.  B.  717;  6 
Hod.  8;  1  Salk.  131;  5  T.  B.  239;  2  Bl.  Com.  471;  Or  v.  Jfa^in- 
nis,  7  East,  369;  that  the  defendant  was  discharged  from  lia- 
bility as  no  notice  of  non-acceptance  had  been  shown;  and  that 
no  promise,  made  without  a  full  knowledge  of  this  laches  and 
of  its  legal  effect,  would  cure  the  irregularity:  Chitty,  280;  1 
T.  B.  405,  712;  Peake's  N.  P.  202;  4  DalL  109;  Lipscxmbe  v. 
PotoeU,  1  Johns.  296,  And'Piersan  v.  Hooker,  8  Id.  58,  71  [8  Am. 
Dec.  467],  where  the  question  was  raised  but  not  decided:  FoQ^ 
tringham  v.  Price,  1  Bay,  291  [1  Am.  Dec.  618]. 

T.  A.  Emmet,  corUra^  contended  thal^  these  wei«  inland  biUi 
of  exchange:  Marius,  2;  2  Tucker's  Bl.  467,  n.  22;  and  that  by 
reason  of  a  subsequent  promise  by  the  indorser,  presentment, 
dishonor,  and  notice  were  to  be  presumed  against  him:  Lundii 
V.  Robertson,  7  East,  231. 
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By  Coart,  Yah  Nbbb,  J.  By  an  agreement  of  counsel^  the 
motion  on  the  part  of  the  defendant  for  a  new  trial,  and  in 
arrest  of  judgment,  came  on  together.  This  soit  is  to  charge 
the  defendant,  as  indorser  of  a  bill  drawn  in  New  York  on  Bal- 
timore for  two  hundred  and  fifty  dollars,  and  of  two  bills  drawn 
in  New  York  on  Charleston,  the  one  for  three  hundred  and  ten 
dollars,  and  the  other  for  three  hundred  and  fifteen  dollars. 

With  respect  to  the  first  bill  I  do  not  perceive  any  objection 
to  the  right  of  recovery.  The  bill,  when  presented  for  accept- 
ance, was  refused,  and  due  notice  given  to  the  defendant.  The 
evidence  to  this  point  consisted  of  the  deposition  of  a  notary, 
who  stated  that  he  presented  the  bill  for  acceptance,  and  pro- 
tested it  for  non-acceptance.  That  it  was  his  usual  practice,  as 
notary,  on  the  evening  of  the  day  of  the  protest,  and  in  all  cases 
of  protest  to  give  notice,  in  writing,  to  the  indorsers  residing 
at  a  distance,  by  putting  such  notice  in  the  post-office,  directed 
to  the  party  at  his  place  of  residence;  and  he  had  no  doubt  no- 
tice in  this  case  was  duly  given,  though,  at  that  distance  of  time, 
he  could  not  recollect  positively,  and  that  it  was  possible  he 
might  have  given  the  notice  to  the  holder  to  be  forwarded. 
This  evidence  was  certainly  sufficient,  in  the  first  instance,  to 
support  the  averment  of  due  notice,  and  there  being  nothing 
to  effect  it  it  will  support  the  verdict. 

It  was  objected  by  the  defendant,  and  urged  as  a  reason  in 
arrest  of  judgment,  that  in  the  counts  upon  this  bill  and  in  the 
proof,  the  demand  and  protest  for  non-payment  were  made  a 
day  too  late,  by  which  neglect  the  holder  made  the  bill  his  own, 
and  discharged  the  indorser.  The  answer  to  this  objection  is 
that  the  indorser,  being  fixed  by  the  non-acceptance  and  notice 
of  it,  it  is  perfectly  immaterial  whether  the  demand  of  payment 
was  or  was  not  a  day  too  late,  because  no  demand  was  neces- 
sary, and  so  it  was  held  in  the  case  of  Welden  and  Furrms  v. 
Buck,  4  Johns.  144. 

As  to  the  Charleston  bills,  I  am  of  opinion  that  the  plaintiff 
has  not  shown  enough  to  entitle  him  to  recover.  A  protest  for 
non-acceptance  need  not  have  been  produced,  for  I  consider  a 
bill  of  exchange  made  here,  and  drawn  upon  a  person  within 
the  United  States,  though  not  in  the  same  state  with  the  drawer, 
as  an  inland  bill;  and  assuming  it  to  be  such,  no  protest  was 
requisite,  for  we  have  not  adopted  the  statute  of  9  and  10  Wm. 
m.,  requiring  a  protest  on  such  bills.  But  the  great  defect  in 
the  plaintiff's  case,  is  the  want  of  notice  to  the  defendant  of  the 
non-acceptance  of  the  bills.    None  was  given,  or  attempted  to 
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be  given,  and  he  was  consequently  discharged.  A  sabseqnent 
promise  to  pay,  under  a  knowledge  of  the  fact  of  want  of  notice, 
would  be  a  waiver  of  notice;  but  I  think  there  was  not  the 
requisite  evidence  of  such  promise.  It  ought  to  have  been 
made  out  clearly  and  unequivocally.  The  defendant  only  said 
4o  a  third  person,  when  talking  generally  of  all  the  bills  (that 
on  Baltimore  as  well  as  those  on  Charleston),  that  he  would 
take  care  of  the  bills,  or  see  them  paid.  Whether  he  used  the 
x>ne  phrase  or  the  other,  is  left  in  doubt,  and  if  the  first  phrase 
was  used,  it  was  altogether  uncertain  whether  he  meant  to  be 
understood  that  he  would  resist  or  would  pay  the  bills.  It 
would  be  dangerous  to  fix  an  indorser  without  notice,  and,  per- 
liaps,  without  knowledge  of  the  laches  of  the  holder,  upon  such 
loose  conversation  with  a  third  person.  No  case  has  ever  gone 
«o  far.  Unless,  therefore,  the  plaintiff  will  consent  to  reduce 
the  verdict  to  the  amount  of  damages  on  the  Baltimore  bill, 
there  must  be  a  new  trial,  with  costs  to  abide  the  event. 

There  were  some  other  questions  raised  as  to  the  counts  and 
the  proof  relative  to  the  Charleston  bills,  but  the  want  of  notice 
being  a  decisive  objection  to  the  right  of  recovery,  I  need  not 
jiow  take  notice  of  them. 

Judgment  accordingly. 

The  original  Byllabaa  gives  the  statement  that  a  biU  drawn  in  New  Toric 
Tipon  Charleston,  or  any  other  place  within  the  United  States,  is  to  be  re- 
garded as  an  inland  bill;  but  this  has  been  overruled :  HalUday  v.  McDtmgaUf 
22  Wend.  272;  WelU  v.  WhUehead,  15  Id.  527;  Hatch  v.  Spqfard,  22  Conn. 
499;  Buckner  v.  Finley^  2  Peters,  591.  It  is  now  settled  that  in  this  respect 
the  states  are  foreign  to  each  other:  1  Daniel  on  N^.  Instn.,  see.  9;  and 
«uch  bUlB  are  foreign  bUls:  Id. 
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£5  iCBsnos,  396.] 

£ale  bt  Samflb— Transfer  of  Property.— A  cargo  of  Viiginia  wheat 
was  sold  to  a  brewer,  who  knew  it  to  be  southern  wheat,  which  is  gen- 
erally more  or  less  heated,  though  it  is  not  injured  thereby  for  flour, 
however  it  may  be  unfit  for  malting.  A  sample  of  the  wheat  taken 
in  the  usual  manner  from  the  cargo,  was  exhibited  to  the  buyer  before 
the  purchase,  which  was  found  adapted  for  malt  He  received  part  of 
the  cargo,  but  finding  some  of  it  heated  and  unfit  for  malting,  he  refused 
to  receive  the  remainder,  though  it  was  good,  merchantable  wheat, 
and  equal  to  any  southern  wheat.  The  residue  of  the  cargo  was  ten- 
dered and  notice  given  the  buyer  that  unless  he  received  and  paid  for 
the  whole,  the  residue  would  be  sold  at  public  auction,  and  he  held 
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rMponsiUle  for  any  deficiency.  It  was  held  that  the  eample  was  a  Uir 
speeimeii  of  the  quality;  that  a  contract  and  deliTery  of  a  part  traoa- 
lerred  the  property;  and  that  the  suheequent  sale  of  the  reeidae  of  the 
wheat  at  auction  was  not  a  waiTsr  of  the  contract;  the  vendor  being, 
by  the  xefnsal  of  the  bnyer  to  accept  the  wheat,  at  liberty  to  abaadoa 
it»  or  dispose  of  it  bana/de  as  the  buyer's  agent  to  the  best  advantage. 

AiwuMPHiT  to  recover  the  prioe  of  a  cargo  of  wheat.  A  yer- 
dict  was  taken  for  the  plaintiffs,  subject  to  the  opinion  of  the 
oonrt  upon  a  case  containing  the  following  facts :  The  wheat  was 
sold  to  defendants  by  Pearsall,  theplaintifb'  agent,  who  showed 
to  them  a  sample  of  the  wheat  taken  in  the  usual  manner,  by  run- 
ning the  arm  down  into  the  wheat.  The  defendants  were  brew- 
ers, and  known  to  be  such  to  the  plaintiffs.  The  wheat  was 
known  to  be  southern  wheat,  which  is  always  more  or  less 
heated.  There  was  no  representation  made  as  to  the  quality 
of  the  wheat,  except  that  it  was  merchantable.  The  defendants 
were  to  give  their  notes,  payable  in  two  and  four  months,  as 
the  consideration  for  the  wheat.  After  four  hundred  bushels  of 
the  wheat  had  been  delivered,  the  defendants  refused  to  take  the 
residue.  The  plaintiffs  then  placed  this  residue  in  a  store,  of 
which  they  gave  notice  to  defendants,  and  also  informed  them  that 
unless  the  wheat  was  removed  within  a  certain  time,  it  would  be 
sold  at  public  auction  at  a  certain  time  and  place,  the  proceeds 
thereof  to  be  placed  to  the  credit  of  the  defendants.  It  was 
shown  that  the  cargo  of  wheat,  except  about  one  hundred 
bushels,  which  was  somewhat  overheated,  was  good  merchant- 
able wheat,  to  which  millers  could  not  object,  and  might  be 
manufactured  into  flour.  Defendants  tendered  their  notes, 
for  the  amount  of  the  wheat  received  by  them. 

The  verdict  found  was  for  the  balance,  after  deducting  the 
proceeds  of  the  sale,  together  with  interest  on  the  principal 
sum  from  the  end  of  two  months  after  making  the  contract. 
Defendants'  counsel  objected  that  the  interest  should  have  been 
calculated  on  one-half  of  the  principal  after  two  months,  and 
on  the  other  half  at  four  months  from  the  time  of  the  contract. 

Harris  and  T.  A.  Emmet,  for  the  defendant,  urged  that  this 
was  a  sale  by  sample,  and  that  the  plaintiff  must  be  considered 
as  warranting  the  whole  cargo  to  be  like  the  sample:  HQberi 
V.  8hee^  Campb.  N.  P.  113;  that  the  subsequent  sale  was  a 
waiver  of  the  contract:  Langfori  t.  Tyler ^  Salk.  113;  6  Mod. 
162;  Bull.  N.  P.  50. 

IFeZb,  wnira,  argued  that  the  sale  by  sample  did  not  amount 
to  a  warranty  that  the  wheat  would  make  good  malt;  and 
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niged,  in  reply  to  the  second  point,  that  the  plaintiflh  acted 
only  as  agents  of  the  defendants:  Martens  v.  Adoock,  ^Esp.  251; 
Heermance  y.  Teomans,  decided  in  this  court. 

Spbnobb,  J.  The  questions  arising  from  the  ease  are,  1. 
What  was  the  nature  of  the  sale  of  the  wheat  ?  Is  it  to  be  con- 
sidered a  sale  by  sample,  and  a  warranty  that  the  cargo  would 
answer  every  purpose  which  the  sample  would  ?  and,  2.  Was 
the  subsequent  sale  of  the  wheat  at  public  auction,  such  a  dis- 
solution of  the  contract,  as  to  take  away  the  plaintiffis'  right  to 
the  difference  between  the  sale  to  the  defendants  and  that  at 
auction? 

In  considering  this  case,  I  shall  take  it  for  granted  that  the 
sale  of  the  wheat  was  by  Pearsall,  the  plaintiff's  agent;  that  it 
was  by  sample,  that  he  knew  the  defendants'  object  in  purchas- 
ing was  to  malt  the  wheat,  and  that  the  sample  malted,  but 
the  residue  of  the  cargo  would  not.  These  admissions  must, 
however,  be  connected  with  other  facts  warranted  by  the  case, 
such  as  that  the  cargo  was  southern  wheat,  known  to  be  so  by 
the  defendants  when  they  purchased  it;  that  the  difference 
between  the  sample  and  the  cargo  consisted  in  a  part  of  the 
latter  being  heated;  but  that  it  was  not  more,  nor  so  much 
heated  as  southern  cargoes  usually  are,  and  that  the  defendants 
are  brewers  and  malsters. 

It  has  been  frequently  decided  here,  that  on  the  sale  of  a 
commodity,  no  action  can  be  sustained  for  any  difference  in 
quality  between  the  thing  contracted  for  and  the  thing  delivered, 
unless  there  be  fraud  or  a  warranty.  I  am  disposed  to  confine 
this  rule  to  the  case  of  a  sale  where  the  thing  sold  is  exhibited^ 
and  am  ready  to  admit,  that  on  sales  by  sample,  there  is  an  im- 
plied warranty  that  the  sample,  taken  in  the  usual  way,  is  a  fair 
specimen  of  the  thing  sold.  It  appears  to  me  that  the  sample 
by  which  the  defendants  purchased,  was  a  fair  exhibition  of  the 
quality  of  wheat  of  which  the  cargo  consisted;  it  was  taken  out 
in  the  usual  manner,  by  the  plaintiffs'  agent  running  his  arm 
down  and  drawing  out  the  sample;  and  there  is  no  pretense 
that  there  was  any  difference  between  the  sample  and  the  cargo, 
except  that  the  latter  was  heated  in  a  manner  incidejat  to  every 
cargo  of  southern  wheat.  This  deterioration  of  the  cargo,  and 
which  undoubtedly  prevented  its  malting,  was  a  fact  against 
which  the  exhibition  of  the  sample  did  not  warrant,  and  it  is  a 
fact  with  which  the  defendants  must  be  presumed  acquainted; 
for  the  law  will  presume  every  dealer  in  articles  brought  to 
market  acquainted  with  all  the  circumstances  usually  attendant 
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on  cargoes  composed  of  those  articles.  It  seems  to  me  to  result 
secessarilj  irom  these  facts,  that  the  defendants'  ground  of 
refusal  to  receive  the  residue  of  the  cargo,  after  a  part  had  been 
delivered,  is  not  that  there  has  been  any  thing  represented  by 
the  exhibition  of  the  sample,  unfair  in  itself  and  deceptive,  but 
that  the  defendants  themselves  made  the  purchase  without  a 
competent  knowledge  of  the  usual  and  customary  course  of  the 
trade.  This,  I  think,  is  what  they  cannot  be  permitted  to  take 
advantage  of. 

Although  I  have  not  adopted  the  same  course  of  reasoning 
which  was  used  by  the  judge  at  the  circuit,  the  result  is  the 
same,  and  the  evidence  which  he  overruled  I  have  considered  as 
having  been  given. 

The  contract  between  the  parties,  and  its  part  execution,  pro- 
duced a  change  of  property;  the  defendants  became  entitled  to 
the  wheat,  and  the  plaintiffs  to  the  price  stipulated  to  be  given 
for  it.  After  the  defendants  refused  to  accept  the  residue  of 
the  cargo,  it  was  thrown  on  the  plaintiffs'  hands;  and  they  were, 
by  necessity,  made  the  defendants'  trustees  to  manage  it;  and 
being  thus  constituted  trustees,  or  agents,  for  the  defendants, 
they  must  either  abandon  the  property  to  destruction,  by  refus- 
ing to  have  any  concern  with  it,  or  take  a  course  more  for  the 
advantage  of  the  defendants  by  selling  it.  There  is  a  strong 
analogy  between  this  case  and  that  of  tiie  assured,  in  case  of  an 
abandonment,  when  a  loss  has  happened  within  the  terms  of  the 
policy,  and  the  assurer  refuses  to  accept  the  abandonment.  In 
both  cases  the  party  in  possession  is  to  be  considered  an  agent 
to  the  other  party,  from  necessity;  [see  this  point  decided  TFoZ- 
den  V.  Phcenia  Ins,  Co,^  ante,  359]  and  his  exercise  of  the  right 
to  sell  ought  not  to  be  viewed  as  a  waiver  of  his  rights  on  the  con- 
tract. This  rule  operates  justly  as  respects  both  parties,  for 
the  reasons  which  induced  the  one  party  to  refuse  the  accept- 
ance of  the  property  will  induce  the  other  to  act  fairly,  and  to 
sell  it  to  the  best  advantage.  It  is  a  much  fitter  rule  than  to 
require  it  of  the  party  on  whom  the  possession  of  the  thing 
is  thrown,  against  his  will,  and  contrary  to  the  duty  of  the 
other  party,  to  suffer  the  property  to  perish  as  a  condition  on 
which  his  right  to  damages  is  to  depend. 

There  are  no  adjudications  in  the  books  which  either  estab- 
lish or  deny  the  rule  adopted  in  this  case;  but  it  appears  to  me 
to  be  founded  on  principles  dictated  by  good  sense  and  justice. 
A  case  was  mentioned  in  the  argument,  Heermance  S  BadcUffr. 
Yeoman,  decided  in  this  court  many  years  since,  of  which  no 
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report  is  extant.  I  recollect  the  case;  the  principle  now  adopted 
was  recognized  in  that  case.  On  the  whole,  I  think  the  rule 
now  established  by  the  court  is  a  safe  one,  and  oonduoiTtt  to  the 
attainment  of  justice  between  the  parties. 

Thompson  and  Yates,  JJ.,  were  of  the  same  opinion. 

Van  Nbsb,  J.  If  the  circumstances  under  which  the  sale  in 
this  case  was  made  do  not  imply  a  warranty  that  the  whole  caigo 
would  malt,  and  if  the  plaintiffs  have  not  impaired  their  right 
to  recover,  by  subsequently  disposing  of  that  part  of  the  wheat 
which  was  stored,  upon  the  defendants'  refusal  to  waive  it,  there 
is  no  doubt  but  that  the  verdict  is  right.  When  the  defense,  which 
I  overruled  on  the  trial,  was  opened,  it  struck  me  that  if  the 
law  was,  as  it  was  stated  to  be  by  the  defendants'  counsel,  it 
would  operate  very  unjustly  in  the  present  case,  and  in  all  other 
sales  of  a  similai:  commodity.  I,  therefore,  vnthout  hesitation, 
refused  to  admit  it,  and  I  am  now  perfectly  satisfied  I  was 
right. 

Every  fact  relating  to  the  condition  of  the  wheat;  the  place 
from  whence  it  came,  as  well  as  the  injury  to  which  it  was  liable 
in  the  transportation,  were  as  well  known  to  the  defendants  as 
to  the  plaintifffl.  There  was  no  misrepresentation  or  conceal- 
ment; and  there  is,  therefore,  no  pretense  for  imputing  the 
least  fraud  to  the  plaintiff  or  his  agent,  in  the  transaction.  H 
then,  the  evidence  that  the  sample  did  malt,  and  the  cargo 
would  not,  was  material,  it  must  be  because  there  was  an  im- 
plied understanding  that  the  cargo  would  answer  the  particular 
purpose  to  which  it  is  said,  the  defendants  intended  to  apply  it. 
I  told  the  jury  that  was  not  strictly  a  sale  by  sample,  and  I 
still  think  so.  The  defendants  examined  the  wheat  for  them- 
selves, and  exercised  their  own  judgments  and  skill,  when  they 
agreed  to  buy  it.  I  do  not  mean  to  say,  that  if  the  bulk  of  the 
cargo  had  been  unfit  for  the  purpose  to  which  wheat  is  ordi- 
narily applied,  or  if  it  had  not  been  merchantable,  or  if  it  had 
turned  out  to  be  manifestly  inferior  to,  or  of  a  different  quality 
from  the  sample,  that  the  defendants  would,  nevertheless,  have 
been  obligated  to  receive  and  pay  for  it.  But  none  of  these 
things  appear  in  this  case.  The  fact,  whether  the  wheat  vras 
merchantable  or  not,  was  distinctly  left  to  the  jory,  and  it  vras 
expressly  stated  by  Pearsall,  one  of  the  defendants'  witnesses, 
"  that,  except  the  heated  part,  the  whole  caigo  was  equal  in 
quality  to  the  sample  delivered."  Whether  the  wheat  would 
malt  rr  not,  was  unknown,  probably,  to  both  parties;  and  to 
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say  that  either  party  contemplated  a  warranty  that  it  would 
malt,  ia  not  supported  by  any  one  fact  in  the  case.  And  it  ia 
<*ertain  that  nothing  waa  more  foreign  from  the  plaintiff's  inten- 
tion. The  defendants  did  not  ask  the  question;  and  as  all 
southern  wheat  is  more  or  less  heated,  which,  it  is  said,  destroys 
the  yegetating  quality,  it  may  fairly  be  presumed,  that  the  de- 
fendants knew  that  some  portion,  at  least,  of  this  caigo  would 
not  malt.  If  the  defendants  intended  to  hold  the  plaintiflh 
liable  for  a  defect  which  was  equally  unknown  to  both  parties, 
it  was  incumbent  upon  them  to  haye  exacted  an  express  war- 
ranty for  that  purpose;  and  not  haying  done  so,  they  haye  no 
just  cause  to  complain. 

The  case  of  ParkitiBon  y.  Lee  is  a  much  stronger  case  in  fayor 
of  the  plaintiffs  than  the  present.  That  was  a  sale  of  hops 
{part  of  which  appeared  after  the  deliyery,  to  be  damaged)  by 
sample,  with  a  wairanty  that  the  bulk  of  the  commodity  an- 
swered the  sample.  The  court  determined  that  the  law  did  not 
raise  an  implied  warranty,  that  the  commodity  should  eyen  be 
merchantable,  though  a  fair  merchantable  price  had  been  paid 
for  it;  and  that  if  there  be  a  latent  defect  existing  at  the  time 
of  the  sale,  unknown  to  the  yendor,  and  without  fraud  on  his 
part,  such  seller  is  not  answerable,  though  the  goods  turned 
out  to  be  unmerchantable.  Lawrence,  J.,  said:  ''Here  was  a 
commodity  offered  for  sale,  which  might  or  might  not  haye  a 
latent  defect;  this  was  well  known  in  the  trade;  and  the  plaint- 
iff might,  if  he  pleased,  haye  proyided  against  the  risk  by 
requiring  a  speciid  warranty.  Instead  of  which  a  sample  waa 
fairly  taken  from  the  bulk,,  and  the  plaintiff  exercised  his  judg- 
ment upon  it;  and  knowing,  as  he  must  haye  known  as  a  dealer 
in  that  commodity,  that  it  was  subject  to  the  latent  defect 
which  afterwards  appeared,  he  bought  it  at  his  own  risk."  Al- 
most eyeiy  word  of  what  is  here  said,  and  which  is  reiterated 
by  the  rest  of  the  court,  is  applicable  to  this  case.  The  defect 
here  was  latent,  because  it  was  to  be  detected  by  actual  experi- 
ment only,  and  it  was  utterly  unknown  to  the  plaintiff.  The 
principle  upon  which  the  case  of  Parkinson  y.  Lee  was  de- 
termined has  often  been  sanctioned  by  this  court:  Seiasas  y. 
Woods,  a  Caines,  48  [2  Am.  Dec.  215];  SneU  y.  Moses,  1  Johns. 
96;  Bayard  y.  Malcolm,  etc.,  1  Johns.  431  [3  Am.  Dec.  450J. 

In  what  resi>ect  the  case  from  Campbell's  N.  P.  is  supposed 
to  apply  to  the  one  before  us,  I  haye  not  been  able  to  discoyer. 
There  Lord  EUenborough  goes  expressly  upon  the  ground  that 
the  quality  of  the  sugar  offered  to  be  deliyered  was  different 
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from  the  sample.  Here  the  quality  of  eaoh  was  the  same. 
There  is  this  further  manifest  distinctioii;  in  that  case,  there 
was  an  essential  difference  between  the  market  price  of  the 
sample,  and  the  bulk  of  the  sugar;  whereas  in  this,  the  whole 
cargo  was  worth  in  the  market  the  whole  price  which  the  de- 
fendants agreed  to  pay  for  it. 

But  it  is  contended  that  the  sale  by  the  plaintifb  of  that  part 
of  the  cargo  which  was  stored  has  discharged  the  defendants 
from  all  liability.  This  is  a  very  clear  point.  The  defendants 
being  bound  by  the  contract  to  receiye  and  pay  for  the  whole 
cargo,  and  having  refused  to  do  either,  what  were  the  plaintifb 
to  do  ?  The  article  was  perishable,  and  the  interest  of  all  par- 
ties required  that  the  most  should  be  made  of  it.  Nothing, 
therefore,  is  more  reasonable  than  that  the  plaintifb,  who  were 
•not  bound  to  store  or  purchase  the  wheat,  should  be  permitted 
to  sell  it  at  the  best  price  that  could  be  obtained.  The  defend- 
ants have  no  right  to  complain.  Had  they  taken  the  wheat,  as 
they  ought  to  have  done,  a  sale  by  the  plaintiffs  would  not  have 
been  necessary.  The  recoyeiy  here  is  only  for  the  difference 
between  the  net  proceeds  of  that  sale,  and  the  price  agreed 
upon  in  the  original  contract.  In  the  case  of  Langford  y.  Ad- 
minisirators  of  Tyler,  1  Salk.  113;  and  S.  C,  6  Mod.  162,  Holt, 
C.  J.,  ruled  ''  that  after  notice  given,  the  Tender  cannot  seU 
the  goods  to  another,  without  default  in  the  vendee;  and,  there- 
fore, if  the  vendee  do  not  come  to  pay  and  take  the  goods,  the 
vendor  ought  to  go  and  request  him,  and  then  if  he  do  not  come 
to  pay,  and  take  away  the  goods  in  convenient  time,  the  agree- 
ment is  dissolved,  and  he  is  at  liberty  to  sell  them  to  any  other 
person."  These  prerequisites  were  all  complied  with  before 
the  resale  took  place. 

But  it  was  urged  that,  according  to  the  case  just  mentioned, 
the  contract  is  considered  as  dissolved.  Be  it  so;  but  can  there 
be  a  doubt  that  the  defendants  are  liable  for  the  difference  in 
price,  being  a  loss  on  the  resale  ?  1  Comyn  on  Oon.  220.  Such 
suits  have  frequently  been  brought;  and  such,  as  respects  the 
wheat  the  defendants  refused  to  accept,  is  the  present  suit. 

My  opinion,  also,  is  that  the  plaintiffs  are  entitled  to  judg- 
ment; but  that  the  interest  ought  to  be  calculated  according  to 
the  rule  contended  for  by  the  defendants. 

Keitt,  C.  J.  I  am  of  the  same  opinion.  The  sale  by  sample 
was  not  a  warranty  as  to  the  soundness  of  the  cargo,  nor  was  it 
so  understood  by  the  parties.  The  caigo  corresponded  with 
the  sample  in  the  quality  of  grain,  and  that  was  all  that  was 
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intended  by  the  exhibition  of  the  sample.  If  the  purchaser  had 
not  been  willing  to  have  takeo  upon  himself  the  risk  of  the 
sound  or  unsound  condition  of  the  wheat,  he  should  hare  called 
on  the  plaintiffs  for  a  special  warranty.  The  case  of  Parkinson 
T.  Lee^  2  East,  814,  is  a  case  in  point,  in  support  of  this  doc- 
trine. Nor  was  the  subsequent  act  of  the  plaintifib,  in  selling 
the  wheat  not  delivered,  a  waiver  of  their  claim  for  damages 
for  non-performance  of  the  contract.  The  usage  in  such  cases 
is  to  sell  the  article,  after  due  notice  to  the  other  party  to  take 
it,  and  that  in  default  of  doing  it  the  article  will  be  sold.  This 
usage  is  convenient  and  reasonable,  and  for  the  best  interests 
of  both  parties. 

What  was  said*  by  Lord  0.  J.  Parker,  in  Onddee  v.  BuMer,  6 
Yin.  688,  goes  in  support  of  this  practice.  The  vendor  ought 
to  have  the  benefit  of  that  principle,  as  well  as  the  vendee. 
It  would  be  unreasonable  to  oblige  him  to  let  the  article  perish 
on  his  hands,  and  run  the  risk  of  the  solvency  of  the  buyer. 
The  course  adopted  was  proper,  and  ought  to  be  sanctioned. 

Judgment  for  the  plaintiffs. 
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ScuDDER  V.  Morris. 

{3  PBrnnoTOir,  410.] 

liTTSEVST— When  Accrues.— Where  a  note  wasezprened  payalilt  on  de- 
mand, it  was  held  interest  was  to  be  allowed  only  from  the  time  el 
demand,  and  no  demand  having  been  made  until  the  action  was 
brought,  interest  was  allowed  from  that  time. 

AcnoN  of  debt  on  a  sealed  bill,  wherein  the  defendant  prom- 
ised to  pay  to  the  plaintiff's  testator  two  hundred  pounds  upon 
demand,  no  mention  being  made  of  interest.  The  question 
submitted  for  the  court's  opinion,  was  whether  the  plaintiff  was 
entitled  to  recover  any  and  what  interest  upon  the  bill.  There 
was  no  evidence  of  a  demand  before  the  action. 

BossELL,  J.*  This  is  a  single  question  of  interest,  viz., 
whether  a  note  on  demand  shall  carry  interest?  It  is  said  by 
the  counsel  for  the  plaintiff  that  it  should,  and  a  number  of 
authorities  have  been  cited  to  prove  it,  but  I  confess  none  of 
them  afford  that  satisfaction  I  require  to  decide  in  their  favor. 
The  note  under  consideration  sets  forth  the  understanding  of 
the  parties  at  the  time  it  was  given;  the  payer  acknowledges 
himself  indebted  to  the  holder  of  the  note  in  a  certain  sum, 
which  he  promises  to  pay  on  demand,  thus  putting  it  in  the 
power  of  the  holder  to  entitle  himself  to  interest  when  he  might 
think  proper;  but  until  he  makes  a  demand,  the  money  is  not 
actually  due.  If  it  had  been  the  intention  of  the  parties  that 
the  money  should  draw  interest,  why  not  express  it?  Their 
omitting  to  do  so,  leaves  the  fair  conclusion  that  it  was  not  in- 

*  The  court  wm  at  pwient  oompoted  of  Xlrkpfttilck,  0.  J.,  and  Posiril  ud  FmubIo^ 
ton*  JJ. 
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tended.  In  Lovelaes  on  Wills,  p.  209,  citing  Preoedents  in 
ChaDceiy,  161,  and  2  Salk.  416,  he  Bays:  "It  has  been  deter- 
mined that  where  a  legacy  has  been  deTised  generally,  and  no 
time  ascertained  for  the  payment,  if  the  legatee  is  of  full  age, 
he  shall  only  receive  interest  from  the  time  of  his  demand  after 
a  year,  for  where  no  time  of  payment  is  set,  it  is  not  payable 
but  on  demand. '^  In  2  Comyns,  the  same  doctrine  seems  to  be 
laid  down,  and,  as  I  think,  is  applicable  here.  I  am,  on  fully 
considering  the  case,  of  opinion  that  interest  should  be  allowed 
only  from  the  time  demand  was  made. 

PzHinHOTON,  J.  Interest  is  allowed  by  way  of  damages  for 
the  detention  of  the  debt,  as  a  recompense  for  the  forbearance 
of  payment.  The  question  then  is,  when  should  this  debt  have 
been  paid,  or  rather  how  long  payment  has  been  delayed  con- 
trary to  the  contract?  It  is  contended  by  the  counsel  for  the 
defendant,  that  this  question  must  be  determined  by  the  time 
of  the  demand  made,  and  on  the  other  side,  that  it  was  a  present 
debt,  and  ought  to  carry  interest  from  the  date  of  the  instru- 
ment. I  have  not  been  able  to  find  any  adjudicated  case  on 
this  particular  point.  In  the  case  of  Blaney  v.  Hendricks,  2  Bl. 
Bep.  761,  the  court,  by  way  of  argument,  say:  "  Interest  is  due 
on  all  liquidated  sums  from  the  instant  the  principal  becomes 
due  and  payable,  therefore,  on  bills  of  exchange,  notes  of  hand 
payable  at  a  day  certain,  or  after  demand  if  payable  on  de- 
mand." In  the  case  of  Jacobs  y.  Adams,  1  Dall.  62,  the  supreme 
court  of  Pennsylvania  say  also  by  way  of  argument:  "  That  in 
the  case  of  promissory  notes,  when  a  day  certain  is  fixed  for 
payment,  interest  is  allowed  from  the  day  of  payment,  and 
where  no  day  is  fixed,  it  is  payable  from  the  time  of  demand." 

It  is  true,  as  observed  by  the  counsel  for  the  plaintiff,  that  of 
late  times  courts  in  this  state  have  been  liberal  in  the  allowance 
of  interest,  by  extending  it  in  certain  cases  to  open  accounts, 
and  other  cases  unknown  to  ancient  adjudications.  It  appears 
to  me,  however,  that  the  governing  principle  is,  that  interest  is 
allowed  from  the  time  that  the  debt  was,  by  the  agreement  of 
the  parties,  to  be  paid.  The  counsel  for  the  plaintiff  has  men- 
tioned a  practice  which  he  says  has  prevailed  in  this  state,  that 
bears  some  resemblance  to  the  case  under  consideration,  which 
is  that  interest  is  allowed  on  notes  of  hand  from  the  date,  al- 
though no  interest  or  time  of  payment  is  mentioned,  but  sim- 
ply I  promise  to  pay  A.  B.  one  hundred  dollars.  Although  I 
do  not  know  that  this  bath  been  adjudged,  yet  I  incline  to 
think  that  a  practice  of  the  kind  hath  somehow  or  other  pre- 
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Tailed;  whether  proper  or  not,  I  forbear  to  give  an  opinion. 
But  I  apprehend  that  we  are  in  this  case  required  to  go  farther, 
and  that  there  is  a  distinction  between  the  cases.  A  promise 
to  pay  a  sum  of  money  without  naming  the  time,  not  only  cre- 
ates a  present  debt,  but  imposes  an  immediate  duty;  and  as 
long  as  the  debtor  forbears  to  pay,  there  is  some  reason  that  he 
should  recompense  the  creditor  by  a  payment  of  interest  for  the 
detention  of  the  debt.  But  a  promise  to  pay  on  demand,  al« 
though  it  creates  a  present  debt,  yet  ex  vi  termini,  it  contem- 
plates a  future  day  of  payment,  and  also  implies  some  indul- 
gence on  the  part  of  the  creditor,  which  he  may  extend  or  limit 
at  his  discretion.  It  was  said  at  the  bar,  and  not  denied  as  I 
recollect,  that  the  original  creditor  was  the  father-in-law  of  the 
debtor.  Be  that  as  it  may,  he  did  not  demand  the  debt  in  his 
life-time.  This  is  now  done  by  his  representatives;  and  I  am 
inclined  to  think  that  they  are  not  entitled  to  interest  but  from 
the  time  of  demand,  which  I  apprehend  was  the  commence- 
ment of  the  suit;  from  which  time  I  think  that  they  are  entitled 
to  interest. 

EJBXPATBioK,  0.  J.,  concurred. 


At  the  time  thia  decision  was  rendered,  1806^  Pemungton,  J.,  says  be 
was  not  able  to  find  any  adjudicated  case  on  this  point  Bat  in  the  esse 
of  Freekmd  v.  Edtoarda,  2  Am.  Dec  620,  it  will  be  seen  that  the  pceeiae 
point  as  here  held  was  determined  in  North  CaroUna  in  17M.  Hm  priii« 
eipal  case  is  approved  in  Moger9  v.  OoU,  I  Zabr.  18,  24. 


Gain  v.  MoGann. 

PossBSSiOH  IN  EJBcncENT.  —A  possession  of  iwslve  or  thinoen  yasa 
nnder  a  claim  of  title  gives  tkprima/aek  right  of  reoovery  in  ejeetowat 
against  a  tortions  holder. 

ExxouTOB's  PowsB  TO  Sbll.— A  testator  devised:  "That  all  myUads 
ahaU  be  sold  as  soon  as  oonvenient  after  my  decease,  either  at  publio 
or  private  sale  as  in  discretion  it  may  best  suit,  and  I  do  hereby  em- 
power my  execntors  to  make  good  and  lawful  deeds  for  the  same.** 
The  surviving  executor,  fourteen  years  after  the  death  of  the  testator» 
sold  the  land.  It  was  held  that  the  executor  had  no  power  to  sell,  the 
power,  not  being  coupled  with  an  interest,  did  not  survive  to  the  ezso- 
ator. 

EnoncsiTF  for  a  house  and  lot.  Tlyo  plaintiff  set  up  a  title 
from  Walter  Cain,  the  father  of  his  lessor.  It  was  proved  that 
Walter  Cain  waa  in  actual  possession  twenty-seyen  or  twenty- 
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eight  years  ago;  that  Walter  Gain  put  the  defendant  into  poe« 
aession  about  that  time  at  a  rent  of  six  pounds  a  year;  that  this 
rent  was  paid  in  weaving  done  bj  the  defendant  for  Walter 
Gain  until  the  latter's  death  about  fifteen  years  ago.  On  this, 
possession  alone  the  plaintiff  rested  the  title  of  Walter  Gain 
without  producing  any  instruments  of  conyeyanoe.  In  the 
course  of  the  trial  one  of  the  sons  of  Walter  Gain  was  exam- 
ined, who  testified  that  he  believed  that  his  father  had  no  title 
to  the  premises,  but  held  by  tiUe  bond  only.  It  was  proved 
that  Walter  Gain  had  six  sons  and  three  daughters.  In  order 
to  establish  the  title  of  the  plaintiff's  lessor,  the  will  of  Walter 
Gain  was  given  in  evidence,  dated  July,  1789,  in  which  he 
ordered  a  sale  of  the  premises  as  soon  as  convenient  after  his 
death,  and  appointed  several  executors,  one  of  whom  being  the 
plaintiff's  lessor,  and  all  of  whom  died  except  the  plaintiff's 
lessor,  who,  on  the  fifteenth  January,  1806,  as  surviving  exeo* 
utor,  deeded  the  premises  to  one  Petit,  who  on  the  twentieth  of 
the  same  month  deeded  it  back  to  the  plaintiff's  lessor.  On  this 
evidence  a  nonsuit  was  moved.  The  court  rather  inclined  to 
think  that  the  plaintiff  had  not  made  out  a  tiUe;  yet  as  his 
counsel  had  seemed  to  take  much  pains  in  investigating  the 
ease  and  maintained  it  with  much  confidence,  it  was  deemed 
best  to  take  the  verdict  upon  the  facts  and  let  the  questions  of 
^aw  be  raised  at  bar,  and  the  motion  for  a  nonsuit  was  there* 
tore  overruled.  A  rule  nigi  was  obtained  to  set*  aside  the  ver- 
dict and  for  judgment  of  nonsuit. 

Pehkington,  J.  The  defendant  at  the  trial  did  not  pretend 
to  any  tiUe  in  himself,  but  relied  on  the  defect  of  titie  in  the 
plaintiff's  lessor.  There  is  a  material  difference,  in  my  mind, 
between  evidence  that  will  enable  prima  facie  the  plaintiff  to 
recover  in  ejectment,  and  evidence  that  will  conclusively  estab- 
lish a  tiUe.  The  person  under  whom  the  plaintiff  claims,  had 
been  in  possession  for  twelve  or  thirteen  years  before  his  death, 
WJA  owner,  actually  leasing  it  out  and  receiving  the  rents,  and 
must  be  considered  as  dying  seised  of  the  freehold.  The  titie 
must  be  presumed  prima  facie  to  be  in  Walter  Cain  at  the  time 
of  his  death,  at  least  against  the  defendant  who  held  the  land 
snder  him  and  paid  rent  to  him.  I  do  not  mean  to  be  under- 
stood as  deciding  the  question  whether  a  tenant  holding  over 
after  the  expiration  of  his  lease  is  estopped  to  show  a  titie  in 
kimself .  The  argument,  as  respects  an  estoppel,  is  wholly  aside 
ixom  the  subject  of  investigation. 

If  the  defendant  had  undertaken  to  set  up  a  titie  in  himself ^ 
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or  to  have  shown  one  out  of  Walter  Coin,  his  lessor,  then  the 
qnestion  of  estoppel  might  have  been  raised;  but  the  defendant 
holding  oyer  against  the  devisees,  or  heirs  at  law  of  Walter 
Cain,  without  any  pretense  of  right,  cannot  be  in  a  better  situa- 
tion than  a  stranger  who  should  have  entered  without  right, 
and  then  have  held  them  out,  but  must  be  considered  as  a 
wrong-doer.  It  was  holding  out  him  who  had  a  right  of  entry. 
The  old  notion  that  the  plaintiff  in  ejectment  must  make  out 
his  title  from  the  original  proprietors  was  beginning  to  be  ex- 
ploded before  the  passing  the  late  statute  of  limitations,  and 
under  that  statute  it  is  wholly  inadmissible.  Twenty  years  un- 
interrupted adverse  possession  gives  an  absolute  title;  and  if  so, 
surely  twelve  or  thirteen  years  seisin  of  the  freehold,  and  dying 
seised,  will  give  a  right  of  entry  against  a  tortious  holder.  Yet, 
if  the  defendant  could  have  shown  a  title  paramount  to  that  of 
Walter  Gain,  either  in  himself  or  another,  I  apprehend  he 
might  have  done  it,  unless  he  was  estopped  from  the  circum- 
stance of  his  having  gone  into  possession  as  tenant  to  Walter 
Cain,  of  which  I  give  no  opinion.  But  until  the  defendaut 
show  a  title  paramount,  the  title  of  Walter  Cain  must  be  pre- 
sumed to  be  the  true  and  legal  title. 

Admitting,  however,  the  title  of  Walter  Cain,  an  important 
question  in  this  controversy  is  yet  behind,  to  wit,  whether  the 
lessor  of  the  plaintiff  has  derived  any  right  under  the  will  of 
Walter  Cain.  *  This  brings  up  a  question  that  seems  to  have 
perplexed  Westminster  Hall  for  ages,  namely:  whether  there  is 
any  real  difference  between  a  devise  that  executors  shall  sell 
land,  or  a  devise  of  land  to  executors  to  sell.  This  is  plainly 
a  devise  that  executors  shall.  The  language  of  the  will  is, 
'*  That  my  lands  (except  my  homestead  plantation),  shall  be 
sold,  as  soon  as  convenient,  after  my  decease,  either  at  publio 
or  private  sale,  as  in  discretion  it  may  best  suit;  and  I  do  hereby 
empower  my  executors  to  make  good  and  lawful  deed  or  deeds 
for  the  same."  The  case  on  this  point  is  shortly  this:  The  tes- 
tator wills  that  the  land  should  be  sold  as  soon  as  convenient 
after  hie  death,  and  empowers  his  executors  to  make  convey- 
ances. Two  of  the  executors  die,  and  fourteen  years  after  the 
death  of  the  testator,  the  surviving  executor  sells  the  land  to  a 
stranger,  who  in  five  days  conveys  it  back  again  to  him.  Not- 
withstanding the  learned  and  ingenious  observations  on  the 
subject  of  the  before-mentioned  destention  by  the  respectable 
author  of  the  note  on  Co.  Lit.  113, 1  incline  to  think  that  the 
weight  of  authority  is  against  him,  and  with  the  destention.    In 
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the  one  case,  the  descent  is  broken;  the  land  vests  in  the  exeo- 
ntoiB  as  joini-tenants,  and  bj  operation  of  law  goes  to  the  sur- 
TiYor,  who  having  the  legi^I  title  can  legally  convey  it.  In  the 
other  case,  the  descent  is  not  disturbed,  but  the  fee  remains  in 
the  heirs  at  law  until  the  executors  sell.  They  then  have  only 
a  naked  authority,  which,  by  the  rules  of  law,  cannot  survive. 
The  first  is,  in  fact,  an  authority  coupled  with  the  legal  title; 
the  second,  a  bare  naked  authority.  That  the  executors  have 
an  interest  in  their  office,  by  way  of  an  allowance  or  compensa- 
tion for  their  seivives,  does  not,  in  my  mind,  affect  this  case 
when  the  books  speak  of  an  authority  coupled  with  an  interest. 
An  interest  by  way  of  benefit  or  emolument  for  transacting 
the  business  is  not  intended;  bat  an  actual  interest  or  right  in 
the  thing  to  be  conveyed. 

That  the  distinction  on  which  the  question  turns  is  founded 
in  technical  nicety,  does  not  of  itself  destroy  its  validity.  There 
are,  however,  some  cases  where,  by  the  special  wording  of  the 
devise,  the  testator  has  shown  an  intention  that  the  executors 
should  sell  on  a  particular  event,  or  under  special  circum* 
stances.  This  authority  hath  been  considered  as  coupled  with 
an  official  duty;  and  in  those  cases,  that  the  survivor,  notwith- 
standing the  death  of  his  companions,  retained  full  authoriiy 
to  execute  the  official  trust,  might  sell  the  land.  But  these 
oases  and  the  note  of  Hargrave  on  Co.,  Lit.  113,  appear  to  me 
too  feeble  to  bear  down  the  weight  of  authority  the  other  way. 
I  am,  therefore,  of  opinion  that  nothing  passed  by  the  deed 
from  the  surviving  executor,  and,  of  consequence,  that  the  lessor 
of  plaintiff  derived  no  title  under  the  will  of  Walter  Gain.  I 
am,  therefore,  of  opinion:  first,  that  the  jury  had  a  right  to 
presume  that  the  title  was  in  Walter  Cain  at  his  death;  second, 
that  notlung  passed  by  the  deed  from  the  surviving  executor; 
but  that  the  title  remains  in  the  heirs  at  law. 

The  Chief  Justice  and  Bobsell,  J.,  concurred. 


Bes  Jackson  v.  Harder ,  ante,  262. 


Waters  v.  Van  Winkle. 

TBOVEB.-^An  action  of  trover  may  be  maintained  for  the  recovery  of  prop- 
erty  delivered  in  exchange  for  other  property  frandnlently  described 
and  not  owned  by  defendant. 
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Tbotsb  for  a  mare.  The  plaintiff  proved  that  he  sold  and  de- 
liyered  the  mare  to  the  defendant;  the  defendant  agreeing  to  give 
plaintiff  two  acres  of  woodland,  lying  some  miles  distant  from 
the  residence  of  the  parties,  between  the  mountains,  and  also 
to  give  him  five  dollars  in  cash,  or  five  loads  of  nui-wood,  which 
the  plaintiff  was  at  liberty  to  take  from  the  defendant's  land, 
at  his  own  expense.  The  plaintiff  concluded  to  take  the  five 
loads  of  wood,  but  had  not  done  it,  though  the  defendant 
allowed  him  to  do  so.  It  was  proved  that  the  defendant 
had  deceived  the  plaintiff  as  to  the  two  acres  of  land,  describ- 
ing land  that  did  not  belong  to  him;  that  defendant's  land 
was  much  inferior  to  that  described;  that  the  defendant  refused 
to  give  a  deed  for  the  land  described,  and  had  boasted  that  he 
had  taken  the  plaintiff  in;  that  part  of  the  land  described  by 
him  did  not  belong  to  him,  and  that  part  of  the  land  he  was  to 
give  the  plaintiff  was  not  worth  a  cent.  The  baigain  was  not 
reduced  to  writing.  A  demand  for  the  mare  and  refusal  was 
proved.  The  defendant  moved  for  a  nonsuit,  which  was  granted, 
from  which  an  appeal  was  taken. 

Campbell  and  WUliamson^  for  the  plaintiff,  contended  that  in 
this  transaction  there  was  a  gross  fraud  committed,  whidh 
vitiated  the  contract;  and  contracts  infected  with  fraud  axe 
void,  and  the  party  injured  may  rescind  and  bring  an  action 
for  damages.  When  a  man  parts  with  his  property  on  a  prom^^ 
ise  to  get  something  of  value,  and  this  is  refused,  he  may 
disaffirm  and  bring  an  action  to  recover  damages  for  the  injuiy. 
A  man  who  gains  possession  of  property  by  fraud  cannot  retain 
what  he  acquired  by  fraud:  2  Burr.  1011;  1  N.  T.  Term  Bep. 
[jwobably  Defreeze  v.  Trumper,  3  Am.  Dec.  329];  1  Str.  407: 
1  Burr.  395;  1  Bl.  Bep.  465. 

Edmblotjoer  and  Balaey,  for  defendant,  maintained  that  if 
the  plaintiff  was  injured  he  had  mistaken  his  remedy,  for  the 
action  of  trover  could  not  be  maintained.  For  where  the 
property  has  been  delivered  and  the  contract  executed,  it  can- 
not be  considered  a  void  act,  and  the  property  still  remaining 
in  the  plaintiff.  The  consideration  was  only  insufficient,  not 
being  as  valuable  as  represented.  That  the  whole  difference 
between  the  parties  was  a  controversy  about  the  description  of 
the  land  made  by  the  defendant  at  the  time  of  the  sale.  They 
cited  2  Johns.  117;  Cowp.  818.  That  there  was  no  difference 
between  an  exchange  and  a  sale:  2  Bl.  Com.  446. 

EiBEPATBioK,  C.  J.,  and  Bossell,  J.,  were  decidedly  of  opinion 
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ihat  the  conduct  of  the  defendant  was  a  gross  fraud,  and  auch 
us  wholly  to  fitiate  the  contract  and  render  it  null  and  Toid; 
and  that  the  action  of  troTer,  brought  bj  the  plaintiff  in  the 
common  pleas,  was  the  proper  remedy,  and  ought  to  have  been 
sustained  by  that  court;  therefore,  that  the  judgment  of  the 
common  pleas  ought  to  be  reyersed. 

PsmmrcPEON,  J.  I  am  not  satisfied  that  this  action  can  be 
maintained,  and  would  have  asked  time  to  consider  it,  had  not 
my  brethren  been  so  perfectly  satisfied  of  the  coireotness  of 
the  opinion  they  have  formed,  that  no  advantage  can  arise  from 
delay.  As  the  case  stood  on  the  evidence  before  the  common 
pleas,  the  conduct  of  the  defendant  was  grossly  bad;  and  it 
would  be  a  reflection  on  our  law  if  it  afforded  no  remedy.  I 
am  clearly  of  opinion  that  it  does,  not  only  in  equity,  bat  in  a 
court  of  common  law.  As  at  present  advised  I  incline  to  think 
that  this  remedy  has  been  mistaken  by  the  plaintiff.  The  most 
essential  ingredient  in  an  action  of  trover  is  property  in  the 
plaintiff.  The  property  in  this  case  was  changed.  The  mare 
was  sold  and  delivered,  and  part  of  the  consideration,  at  least, 
good  and  valid.  The  cases  in  the  books  for  money  had  and 
xecezred  do  not  apply.  The  action  for  money  had  and  received 
IB  in  the  nature  of  a  bill  in  equity.  The  proper  action  at  law 
in  this  case  I  apprehend  to  be  an  action  of  deceit,  or  what  is 
more  easy,  a  special  action  on  the  case,  in  the  nature  of  an 
action  of  deceit. 


Vanch  V.  Hall. 

(2  VaoBMOftom,  078.] 

Damaoxs  in  Achdh  of  Tobt— New  Tblll.— In  an  action  of  tort  a  new 
trial  will  be  gnated,  when  the  damages  are  ontngeoaaly  diapiopor- 
tioned  to  the  'wrong  received  or  to  the  situation  or  dicainstaaoee  of  the 
parties. 

AcnoN  of  slander.  The  defendant  justified  the  speaking. 
Failing  to  support  this  plea  at  the  trial,  he  called  a  witness 
present  at  the  time  of  speaking  to  testify  as  to  circumstances 
in  mitigation  of  damages.  He  alleged  the  words  were  extorted 
by  highly  abusive  and  provoking  language  on  the  part  of  the 
plaintiff  at  the  time.  This  testimony  was  opposed  on  the  ground 
that  as  the  defendant  had  undertaken  to  justify,  and  deliberately 
spread  a  plea  of  justification  on  the  record,  averring  the  truth 
of  the  words,  he  ought  not  now,  failing  to  prove  his  case,  be 
allowed  to  introduce  evidence  as  to  the  circumstances  attend- 
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ing  the  speaking  even  in  mitigation  of  damages.  The  court 
rejected  the  testimony,  and  the  jury  found  a  verdict  for  the 
plaintiff  of  upwards  of  four  hundred  dollars  damages.  A  mo- 
tion for  a  new  trial  was  made : 

1.  On  the  ground  of  excessiye  damages. 

2.  Because  the  court  rejected  legal  evidence. 

BossELLy  J.  Blackstone,  in  his  Oommentaries,  after  passing 
the  highest  encomiums  on  the  trial  by  jury,  lays  down  the  fol- 
lowing facts  and  principles:  "The  exertion  of  the  superin- 
tending power  of  the  king's  courts,  in  granting  new  trials  is 
of  a  date  extremely  ancient,  yet  they  were  not  granted  but 
with  the  greatest  caution.  But  this  strictness  of  tiie  courts  of 
law  having  driven  many  parties  into  courts  of  equity  to  be  re- 
lieved from  oppressive  verdicts,  jbhey  have  become  more  liberal 
in  granting  them.  Next  to  doing  right,  the  great  object  in  the 
administration  of  public  justice  should  be  to  give  public  sat- 
isfaction. If  the  verdict  be  liable  to  many  doubts  and  objec- 
tions in  the  opinion  of  counsel,  or  even  in  the  opinion  of  by- 
standers, no  party  would  go  away  satisfied  unless  he  had  a 
prospect  of  reviewing  it.  Such  doubts  would  with  him  be  de- 
cisive; he  would  arraign  the  determination  as  manifestly  un- 
just, and  abhor  a  tribunal  which  he  imagined  had  done  him  an 
injury  without  a  possibility  of  redress.  New  trials  are  proved 
by  long  experience  to  be  the  shortest,  cheai>est,  and  most  effi- 
cient cure  for  all  imperfections  in  the  verdict,  whether  they 
arise  from  the  mistakes  of  the  parties,  their  counsel  or  attor- 
neys, or  even  of  the  judge  or  jury.  But  courts  do  not  lend 
too  easy  an  ear  to  applications  for  new  trials  where  the  value 
is  inconsiderable,  or  for  nice  and  formal  distinctions  they  will 
not  direct  them;  there  must  be  a  strong  probable  ground  to 
suppose  that  the  decision  is  not  agreeable  to  the  justice  and 
truth  of  the  case."  **  Time  has  brought  to  perfection  this  easy 
and  beneficial  remedy,  and  the  maxim  now  adopted  is,  that 
where  justice  is  not  done  in  cases  of  moment  upon  trial,  the 
injured  party  is  entitled  to  another." 

Lord  Mansfield,  in  1  Bl.  Bep.  464,  speaking  generally  of  new 
trials  says,  **  they  are  most  beneficial  for  the  furtherance  of 
justice  and  ought  to  be  granted  with  great  latitude." 

The  foregoing,  in  my  opinion,  contains  the  true  principles  by 
which  courts  at  this  day  should  be  regulated  on  all  applications 
of  this  nature.  They  appear  to  be  founded  in  justice,  and  ma- 
tured and  perfected  by  time  and  experience.  I  am  well  aware 
that  in  cases  of  torts  the  court  will  not  interfere  on  account  of 
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the  largeness  of  damages,  unless  thej  are  outrageously  dispro- 
p<»tioned  to  the  wrong  receiyed,  or  to  the  situation  and  oiroum* 
stances  of  the  plaintiff  or  defendant:  2  Bl.  Bep.  1326;  or  the 
jury,  actuated  bj  passion,  partiality  or  prejudice:  Cowp.  230. 
Yet,  although  there  are  some  cases  of  an  extremely  aggravated 
nature  where  ten  thousand  dollars  would  not  be  disproportioned 
to  the  wrong  received  and  the  circumstances  of  the  parties, 
there  are  others  where  one  hundred  dollars  would  be  outra- 
geously 80.  It  is  a  dear  principle  established  in  our  books  of 
law,  that  in  all  applications  of  this  natxure  it  is  as  necessary  for 
the  court  to  enter  into  the  nature  of  the  cause,  the  evidence 
and  facts,  the  circumstances  and  situation  of  the  parties,  as  for 
a  jury;  they  are  called  upon  on  their  oaths  to  say  whether  just« 
ice  has  been  done.  In  the  present  case  I  have  no  hesitation  in 
aaying  that  the  damages  awarded  by  the  jury  are  extravagantly 
^disproportioned  to  the  wrong  committed,  and  to  the  situation 
and  circumstances  of  the  parties;  and  I  am  therefore  of  opinion 
that  a  new  trial  be  allowed. 

EiBKPATBioK,  C.  J.,  inclined  to  think  that  under  all  the  cir- 
cumstances of  the  case  the  damages  were  excessive,  and  con- 
curred with  Bossell,  J.,  in  setting  aside  the  verdict  and  grant- 
ing a  new  trial. 

Penningtok,  J.  This  is  an  action  for  words  charging  a  felony, 
and,  no  doubt,  they  were  grossly  slanderous.  The  defendant 
in  his  plea  justified,  alleging  the  words  to  be  true.  At  the  trial 
the  defendant  failed  to  support  his  plea,  but  by  way  of  mitiga- 
tion of  damages,  offered  to  prove  the  manner  and  circumstances 
of  speaking  the  words.  This  evidence  was  objected  to  by  the 
plaintiff's  counsel  on  this  ground,  that  having  justified  and 
undertaken  to  prove  the  words  true,  the  defendant  could  not^ 
after  this,  be  permitted  to  go  into  the  circumstances  respecting 
the  speaking,  even  in  mitigation  of  damages,  for  by  his  plea  he 
bad  not  only  admitted  that  he  spoke  the  words  as  charged  in 
the  declaration,  but  had  deliberately  repeated  them  and  spread 
them  on  the  record.  The  judge  at  the  circuit  being  of  that 
opinion  refused  the  testimony. 

It  is  true  that  the  defendant  by  his  plea  admitted  that  he 
spoke  the  words  in  the  manner  as  charged  in  the  declaration,  and 
therefore  could  not  go  into  the  original  transaction  as  matter 
of  defense.  But  I  am  not  satisfied  that  he  could  not  in  mitiga- 
tion of  damages.  There  is  a  settled  distinction  between  matter 
of  defense  which  goes  to  the  destruction  of  the  action,  and 
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matter  merely  in  mitigation  of  damageB.  Damage  is  a  snbjecft 
of  sound  discretion  to  the  jury.  To  enable  them  to  exermse 
that  discretion  with  correctness  thej  onght  to  have  before  them 
all  the  attending  circumstances.  It  certainly  would  made  a 
difference  with  a  discreet  jnxy,  whether  the  words  were  spoken 
in  a  public  assembly ,  or  in  a  private  room,  in  the  presence 
of  one  or  two  persons,  or  whether  done  of  deliberate  malice» 
or  drawn  from  the  defendant  in  the  idolence  of  passion  excited 
by  abuse  and  ill-treatment  by  the  plaintiff  at  the  time. 

It  is  said  by  the  counsel  for  the  plaintiff,  that  eyen  if  the 
words  were  not  spoken  of  deliberate  malice  at  the  time,  yet  that 
the  defendant  has  deliberately  made  them  so  by  repeating  them 
in  his  plea.  I  do  not  think  <hat  it  can  be  said  with  legal  pro- 
priety, that  the  plea  constitutes  any  part  of  the  cause  of  action* 
How  far  the  juiy  may  be  justified  in  considering  it  as  an  aggra* 
Tation  in  the  assessment  of  damages,  it  is  not  necessaiy  to  give 
an  opinion;  for  eyen  if  it  is  so,  yet  the  speaking  the  words  is  the 
ground  of  the  action,  it  is  the  injury  complained  of,  and  foims 
at  least  the  principal  subject-matter  for  the  assessment  of  dam- 
ages. Therefore,  this  eyidence  ought  to  haye  gone  to  the  jury, 
for  which  reason  I  think  that  there  ought  to  be  a  new  trial. 
As  to  the  question  raised  by  the  defendant,  on  the  ground  of 
excessive  damages,  it  is  not  necessary  for  me  to  give  an  opinion. 

New  trial  ordered. 


Showing  that  the  circumstances  and  manner  of  speaking  ong^t  to  hb 
given  in  evidence  to  the  jury,  see  Eaaierwood  ▼.  Quhm,  3  Am.  Dec.  700;  and 
on  the  propriety  of  granting  a  new  trial,  see  Cqfii^  y.  Cqfin^  Id.  190. 


Coon  v.  Mofpett. 

[3  PsmXHOxoH,  688.] 

Sbduction— Action  bt  Mother. — ^An  action  may  be  maintained  by  « 
mother  for  the  seduction  of  her  minor  child,  although  the  seduction 
took  place  in  the  lifetime  of  the  father,  and  the  loss  of  servioe  happen- 
ed after  his  death;  the  loss  of  service  being  the  ground  of  the  action. 

AonoN  on  the  case  by  Sarah  Moffett,  the  defendant  in  error, 
against  David  Coon,  for  an  assault  on  Elizabeth,  her  daughter 
and  servant,  and  for  debauching  and  getting  her  with  child, 
whereby  she  lost  the  comfort,  assistance,  and  service  of  the 
said  Elizabeth,  and  was  put  to  great  charge  and  expense  in 
the  time  of  her  lying-in.  The  defendant  pleaded  the  general 
issue.      From  the  bill  of  exceptions,  it  appeared  that  the 
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dftagbter  liyed  ^fh  her  father  during  the  defendant's  Tisits, 
and  dnring  the  life-time  of  the  father  ehe  waa  sedaoed.  The 
drfendant  did  not  Tint  her  after  the  father's  death,  which 
happened  a  year  sinoe.  She  lay,  during  her  siokness,  at  her 
mother's  at  whose  expense  she  was  treated.  The  criminal 
intercourse  first  commenced  at  her  father's  house,  resulting  in 
the  birth  of  a  child  at  her  mother's,  when  the  daughter  was 
under  age.  Upon  this  eyidence  the  defendant  moTed  a  non- 
suit, because  it  appeared  that  the  criminal  connection  took 
place  in  the  life-time  of  her  father,  and  there  was  no  intercourse 
subsequent  to  the  father's  death.  The  court  overruled  the 
motion,  and  the  defendant  excepted. 

The  plaintiff  called  one  Bulman  to  testify  to  the  general 
good  character  of  Elizabeth,  the  daughter,  before  her  connec- 
tion with  the  defendant,  when  the  defendant's  counsel  asked 
the  following  question:  What  was  the  general  character  of  the 
■aid  Elizabeth  among  the  young  men  of  her  acquaintance  be- 
fore her  connection  with  the  defendant?  Objection  being 
made,  the  court  overruled  the  question,  saying  the  inquiry 
should  have  been  as  to  her  general  good  character  in  the  neigh- 
borhood. 

The  court  charged  the  juiy,  that  in  this  action  the  plaintiff 
oonld  only  recover  damages  for  the  injuiy  which  she  had  sus- 
tained since  the  death  of  her  husband,  since  the  right  accrued 
for  services;  but  if  the  daughter  sustained  a  fair  character  before 
her  connection  with  the  defendant,  and  he  had  seduced  her,  in 
consequence  of  which  she  hod  become  loose  and  abandoned  in 
her  conduct,  and  the  plaintiff  had  sustained  injury  by  the  loss 
of  reputation  or  otherwise,  since  the  death  of  her  husband,  that 
it  waa  competent  for  the  jury  to  take  such  loss  into  their  con- 
sideration in  their  Terdict.  To  this  the  defendant  excepted. 
The  plaintiff  obtained  a  Terdict  for  one  hundred  dollars.  The 
defendant  appealed,  and  the  cause  was  submitted  without  ar- 
gument. 

KiBXPATSKK,  C«  J.  The  declaration  in  this  case,  as  it  is  seen, 
charges  the  defendant  with  having,  on  the  fifteenth  of  March, 
1806,  and  at  divers  other  days  and  times,  between  that  dtiy  and 
the  fifteenth  of  December,  in  the  same  year,  debauched  Eliz- 
abeth Moffett,  the  plaintiff's  daughter  and  servant,  per  quod, 
etc..  The  testimony  is,  that  an  illicit  intercourse  between  the 
defendant  and  the  said  Elizabeth,  took  place  in  March,  1806, 
in  the  life-time  of  the  father  of  the  said  Elizabeth,  and  whilst 
ahe  lived  in  his  house;  that  she  was  during  th^t  time  debauched 
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and  got  with  child  by  the  said  defendant;  but  that  no  sach 
intercourse  existed  between  them  after  the  death  of  her  said 
father.  The  first  question  is,  whether  the  mother  can,  now 
that  the  father  is  dead,  maintain  an  action  for  this  injury  ?  And 
I  am  of  opinion  she  cannot 

In  the  case  of  PosUethioaiie  t.  Farkes,  8  Burr.  1878,  the  facts 
were  these:  The  daughter  of  Postlethwaite,  the  plaintiff,  being 
twenty-three  years  of  age,  hired  herself  to  one  Saul  as  a  servant. 
During  her  service  she  was  debauched,  and  gotten  with  child 
by  the  defendant,  Parkes;  and  becoming  unable  to  perform  her 
duties,  Saul,  her  master,  paid  her  her  wages  and  discharged  her. 
The  plaintiff,  her  father,  received  her  when  no  one  else  would, 
and  boarded  and  lodged  her  in  his  house.  He  also  provided 
for  her  and  maintained  her  in  her  lying-in,  at  his  own  proper 
expense;  and  yet  it  was  holden  that  the  action  would  not  lie. 
And  the  reason  why  it  would  not  lie  is,  not  because  the  daugh- 
ter was  above  the  age  of  twenty-one  years,  as  a  late  writer  has 
supposed  (for  it  was  agreed  on  all  hands  that  that  makes  no 
difference),  but  because  the  daughter,  at  the  time  she  was  de- 
bauched and  gotten  with  child,  was  not  the  servant  of  the  father, 
but  of  another  person.  Ever  since  this  case,  I  take  it  to  be  per- 
fectly well  settled  that  this  action  will  not  lie,  unless  the  daugh- 
ter be  proved,  in  some  way  or  another,  to  have  been,  at  the 
time  of  the  seduction,  the  servant  of  the  plaintiff. 

For  debauching  the  daughter  simply,  an  action  will  not  lie 
by  the  father;  but  if  there  be  loss  of  service  consequent  there- 
upon, then  the  action  will  lie;  and  hence  the  loss  of  service  has 
been  called  the  gist  of  the  action;  so  that  in  all  these  oases, 
the  daughter  must  also  be  the  servant  of  the  plaintiff,  at  the 
time  of  the  injury  done.  It  is  true  that  the  very  slightest  evi- 
dence of  service  has  been  thought  to  be  sufficient,  as  the  milk- 
ing of  cows,  etc.  And  indeed  the  law  will  sometimes  raise  up 
a  constructive  service,  as  in  consideration  of  maintenance,  etc. 
But  here  there  is  no  such  evidence — no  circumstance  from 
which  such  constructive  service  can  be  raised.  Nay,  the  very 
contrary  is  stated  on  the  face  of  the  record.  Elizabeth  Moffett, 
the  daughter,  was  at  the  time  of  the  seduction,  the  servant  of 
the  father,  living  in  his  house,  occupied  in  his  business.  He  is 
now  dead,  and  the  mother  brings  this  action. 

In  the  case  cited  from  Burrow,  the  father  was  obliged  to 
receive  ihe  daughter  into  his  house,  and  not  only  sustained  the 
loss  of  her  service  while  he  maintained  her  there,  but  also  was 
put  to  great  charge  and  expense  in  her  lying-in;  but  because 
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ahe  was  not  his  servant  at  the  time  of  the  seduction,  no  aotion 
would  lie.  So  in  the  case  before  us;  the  daughter,  at  the  time 
of  the  seduction,  was  living  in  the  house  of  her  father,  and 
occupied  in  his  service.  After  his  death,  the  mother  brings  this 
aotion,  endeavoring  to  connect  the  original  injury  done  in  the 
life-time  of  the  father  with  the  special  damages  arising  to  her- 
self after  his  death,  and  so,  by  putting  the  two  together,  to 
make  out  a  cause  of  action.  She  has  been  illy  advised;  the 
action  will  not  lie;  she  ought  to  have  been  nonsuited. 

I  am  well  aware  that  actions  of  this  kind  have  been  highly 
favored  in  courts  of  justice;  that  they  have  been  made  merely 
the  form  of  getting  at  the  violators  of  female  chastity  and  honor; 
that  the  loss  of  service  laid  in  the  declaration  is  by  no  means 
the  measure  of  damages,  but  that  that  being  once  proved,  all 
other  circumstances  which  can  aggravate  the  transaction  are 
subjected  to  the  consideration  of  the  jury,  in  order  that  com- 
pensation may  be  made,  as  far  as  money  can  be  a  compensation 
for  the  lost  reputation  of  the  daughter,  for  the  wounded  feel- 
ings of  the  parents,  and  for  the  tarnished  honor  of  the  family. 
Yet  still,  this  does  not  alter  the  thing.  A  lavirfnl  cause  of  action 
must  be  made  out  in  evidence  in  the  first  place;  and  in  order  to 
make  this  out,  it  is  necessary  that  the  daughter,  at  the  time  of 
her  being  debauched,  should  have  been  the  servant  of  the  party 
who  brings  the  suit.  The  injury  done  while  she  was  the  ser- 
vant of  one,  and  the  damage  resulting  therefrom  after  she 
became  the  servant  of  another,  cannot  be  connected  together. 

Having  said  this  much  on  the  matter  contained  in  the  bill  of 
exception  taken  to  the  opinion  of  the  court  below,  in  refusing 
to  nonsuit  the  plaintiff,  I  forbear  to  animadvert  upon  the  charge 
to  the  jury.  This,  besides  that  it  goes  upon  the  principle  above 
investigated,  contains  other  matter  altogether  inadmissible,  but 
which  it  would  be  unprofitable  to  make  the  subject  of  argument 
in  deciding  this  case.  In  my  opinion,  the  judgment  must  be 
reversed. 

BossELL,  J.  It  is  universaUy  admitted  that  a  parent  cannot 
maintain  an  action  for  the  seduction  and  getting  vrith  child  his 
daughter,  though  attended  with  the  most  aggravated  circum- 
stances and  poignant  distress.  But  courts,  to  give  a  remedy 
for  so  great  an  injury,  have  permitted  parents  in  such  situations 
to  bring  actions  for  the  actual  loss  of  service  of  a  child  so 
seduced,  and  the  expenses  they  have  been  put  to  in  maintaining 
them.  This  action  has  undergone  a  variety  of  modifications 
since  its  first  introduction  into  courts  of  law,  unnecessaxy  to 
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trace  on  the  present  ooeasion.  Bat  I  oonsider  the  rule  is  ncyw 
settled  that  if  a  daoghter,  let  her  age  be  what  it  may,  lining  with 
and  nnder  the  control  of  a  parent,  is  begotten  witii  child,  soeh 
parent  may  maintain  an  action  against  the  sedaoer,  for  the  loss 
of  service  and  expenses  he  may  be  put  to  in  consequence  of 
such  getting  with  child;  and  juries,  according  to  the  circum- 
stances of  the  case,  are  more  or  less  liberal  in  a  verdict  for 
damages. 

In  the  present  case,  the  daughter  was  seduced  in  the  life-time 
of  the  father,  but  no  loss  of  service  happened  in  his  life-time, 
nor  was  he  put  to  any  expense  on  that  account.  He  then  could 
not  have  maintained  an  action.  On  his  death ,  every  parental  right 
and  every  parental  duty  immediately  devolved  on  the  mother; 
she  justly  claimed  all  the  benefit  of  her  davighter*s  services,  and 
was,  if  able,  obliged  to  maintain  her.  She  actually  suffered  all 
the  loss  of  service  and  the  e(^penses  of  lying-in,  and  she  only 
can  sustain  an  action  to  recover  the  damages.  It  does  not  ap- 
pear to  me  that  it  alters  the  case,  that  the  daughter  was  seduced 
in  the  life-time  of  the  father,  for  that  he  could  not  have  brought 
an  action;  it  must  be  for  the  loss  of  service  and  expenses,  real 
and  personal  injuries,  arising  from  the  act.  The  wound  given 
to  the  reputation  of  the  family  is  as  deeply  fixed  in  the  bosom 
of  a  mother  as  in  that  of  a  father,  the  loss  of  service  and  ex- 
pense are  equal,  and  the  obligation  to  support  as  strong;  de- 
prive her  of  the  right  of  action,  and  a  great  personal  wrong  ymll 
subsist  in  society  without  a  remedy,  and  thus  a  fundamental 
principle  of  our  law  be  violated,  and  injustice  be  made  to  tri- 
umph. The  case  in  3  Burrow  I  do  not  think  strictly  analogous, 
and  should  not,  for  that  reason,  rule  this;  the  court  there  gave 
no  decisive  opinion.  I,  however,  think  with  my  brethren, 
that  the  charge  of  the  judge  of  Somerset  went  much  too  far, 
and  might  have  had  an  improper  influence  on  the  jury;  and 
that  the  judgment  ought  to  be  set  aside. 


PENNraoTON,  J.    As  my  brothers  do  not  agree,  and  the 
is  important  in  point  of  principle,  and  attended  with  some 
difficulty,  I  will  give  my  opinion  at  considerable  length. 

The  questions  in  controversy  in  this  cause  arise  on  a  record 
brought  up  by  a  vmt  of  error  from  the  Somerset  common  pi 
The  action  below  was  an  action  brought  by  the  mother  for 
saulting  her  daughter,  and  getting  her  with  child  per  quod  serri- 
tmmamiait.  The  facts  as  they  were  disclosed  by  the  first  bill 
of  exception,  are,  that  in  September  or  October,  1805,  the  de* 
fendant  began  to  pay  his  addresses,  by  way  of  courtship,  to 
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Uie  daughter,  at  her  father's  houBe,  he  being  then  living.  That 
he  continued  his  visits,  and  in  March  following  sedaced  her 
and  got  her  with  child,  and  still  continued  his  visits.  That  in 
the  latter  part  of  the  summer  following  the  father  died,  on 
which  the  defendant  discontinued  his  visits.  The  daughter  con- 
tinued to  live  with  her  mother,  from  the  death  of  her  father  till 
the  trial.    The  mother  was  at  the  expense  of  her  lying-in. 

It  is  contended  by  the  defendant  below,  the  plaintiff  in  error, 
that  the  mother  cannot  maintain  this  action,  as  the  assault,  and 
getting  with  child,  was  done  during  the  life-time  of  the  father. 
This  is  the  first  question  for  us  to  decide.  If  the  mother  can- 
not maintain  this  action,  it  is  evident  that  no  one  else  can.  The 
lather  is  dead,  and  the  right  of  action,  if  he  had  any,  dies  with 
him,  and  does  not  survive  to  his  representatives.  If,  therefore, 
the  mother  cannot  maintain  this  action,  there  is  evidentiy  a 
wrong  without  a  right,  an  injury  without  a  remedy ;  and  although 
this  circumstance  ou^ht  not  to  have  a  decisive  influence  on  the 
question,  yet  it  should  excite  a  thorough  investigation  of  it.  If 
the  injury  complained  of  is  a  suitable  subject  to  be  redressed 
through  the  medium  of  courts  of  law,  it  is  much  to  be  lamented 
that  a  specific  action  is  not  given  for  the  injury,  and  that  courts 
of  law  have  been  compelled  to  contrive  a  collateral  in  lieu  of  a 
direct  remedy.  This,  however,  has  been  done,  by  considering 
the  parent  in  the  place  of  a  master,  and  the  daughter  in  that  of 
a  servant,  and  then  sustaining  an  action  brought  by  the  parent, 
as  master,  for  the  injury  done  to  his  servant  whereby  he  lost 
her  services,  per  quod  servilium  amisU.  At  first  it  was  usual  to 
charge  the  breaking  and  entering  the  father's  house,  and  as- 
saulting the  daughter,  and  getting  her  with  child,  per  quod,  etc., 
in  whiidi  case  breaking  and  entering  the  father's  house  consti- 
tuted the  technical  ground  of  the  action,  and  the  seducing  and 
getting  the  daughter  with  child,  and  loss  of  service  resulting 
therefrom,  was  laid  by  way  of  aggravation  inter  cUia  enormia. 
But  the  more  modem  practice  has  been  to  leave  out  the  break- 
ing and  entering  the  house,  in  which  case  the  loss  of  service,  I 
apprehend,  forms  the  ground  of  the  action,  and  is  the  grievance 
complained  of;  and  this  has  been  done  in  the  case  imder  con- 
sideration. But  as  the  assaulting  the  daughter  is  at  least  in- 
ducement to  the  principal  charge,  a  difficulty  arises  from  this 
shaving  been  done  at  a  time  when  the  daughter  cannot,  with 
legal  propriety,  be  said  to  be  in  the  service  of  the  mother,  the 
plaintiff  below,  the  father  then  being  the  head  of  the  family. 
And  we  are  asked  this  question,  suppose  a  person  in  the  service 
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of  A.  should  be  beat  and  wounded^  and  afterwards,  bj  a  new 
oontracty  should  go  into  the  service  of  B.,  and  then,  by  reason 
of  the  wounds  received,  while  in  the  service  of  A.  should  be 
unable  to  perform  the  stipulated  service,  could  B.  in  that  case 
maintain  an  action  for  this  loss  of  service  ?  I  apprehend  not, 
the  loss  of  service  was  voluntary  on  the  part  of  B.  But  as  this 
is  nob  precisely  the  case  under  consideration,  I  will  state  an- 
other bearing  a  nearer  resemblance  to  ifc. 

Supposing  a  person  should  be  bound  a  servant  to  A.  for  a 
month,  and  by  the  same  indenture  also  be  bound  to  serve  B. 
for  a  certain  time,  immediately  succeeding  the  expiration  of  the 
service  to  A.,  and  should  be  beaten  and  wounded  the  last  hour 
of  the  expiration  of  the  service  to  A.,  by  which  he  would  not  be 
able  to  perform  the  service  due  to  B.,  could  B.  maintain  an 
action  for  this  loss  of  service?    I  can  perceive  no  reason  why 

B.  should  not  maintain  this  action,  though  I  know  of  no  ad* 
judicated  case  to  justify  it.  If  he  could  not,  he  would  receive 
a  serious  injury  from  an  unlawful  act,  without  remedy.  I  ap- 
prehend that  it  is  not  the  smart  and  beating  suffered  by  the 
servant  that  gives  the  master  the  action,  for  this  is  an  injury 
done  to  the  servant,  and  for  which  he  himself  has  an  action; 
but  it  is  the  service  that  the  master  is  deprived  of  in  conse- 
quence of  the  unlawful  act  of  beating  and  wounding,  that  con- 
stitutes the  ground  of  the  injury  done  to  him.  Indeed,  for 
this  injury  both  the  servant  and  the  master  have  an  action;  the 
servant  for  the  battery,  and  the  master  for  the  loss  of  service: 
4  Bacon,  594.  In  Cro.  Jac.  619,  the  court  say  that  the  point 
of  the  action  is  the  loss  of  the  service.  The  first  case  that  I 
have  been  able  to  find  in  the  books,  brought  by  the  father  for 
the  seduction  of  the  daughter,  is  that  of  Norton  v.  Jason,  in 
1653,  Styles,  398.  This  was  an  action  for  breaking  and  enter- 
ing the  plaintifTs  house,  assaulting  his  daughter,  and  getting  her 
with  child,per  quod  servUium  amisil,  it  having  been  brought  after 
the  expiration  of  four  years;  the  question  was  whether  it  was 
not  an  action  of  trectpass,  and  so  barred  by  the  statute  of  limi- 
tations. It  was  contended  by  the  plaintiff's  counsel  that  this 
was  merely  an  action  on  the  case,  by  the  father,  for  the  loss  of 
service,  and  therefore  not  barred.     On  the  first  argument.  Boll, 

C.  J.,  said:  **  This  action  is  an  action  brought  for  the  damage 
done  to  the  master,  and  the  servant  vrill  release  the  battery,  yet 
the  master  may  have  an  action  for  the  damage  caused  to  him 
by  the  battery.    And  although  the  daughter  cannot  have  an 

-action,  yet  the  father  may,  although  not  for  entering  his  house 
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lecause  it  was  with  his  leave;  nor  for  assaulting  his  daughter, 
and  getting  her  with  child,  because  this  is  a  wrong  particularly 
done  to  her;  yet  for  the  loss  of  service  caused  by  this,  he  may 
have  an  action/'  On  the  second  argument  he  said  that  the  vi  ei 
armia  was  the  inducement  to  the  action,  and  the  loss  of  service 
was  the  ground  of  the  action.  But  Hales  being  of  opinion  that 
the  damages  referred  to  the  trespass  for  entering  the  house,  as 
well  as  the  loss  of  service,  and  being  entire,  was  bad.  Boll,  on 
reading  the  record,  acquiesced.  There  can  be  no  doubt  but 
that  Hales  was  right;  but  I  cite  this  case  to  show  the  under- 
standing of  the  court  as  to  the  ground  of  the  action  in  the 
origin  of  this  remedy.  In  conformity  to  the  opinion  of  Boll,  it 
was  expressly  adjudged  in  the  supreme  court  of  the  state  of  New 
York  in  the  case  of  Aherly  v.  Edinea,  2  Caines,  292,  that  the 
loss  of  service,  and  the  expenses  of  the  daughter's  confinement 
was  the  ground  of  the  action;  and  the  court  supported  the 
charge  of  the  judge  at  the  circuit,  that  although  they  might  be- 
lieye  from  the  evidence  in  the  previous  want  of  chastity  in  the 
daughter,  yet  the  father  could  maintain  the  action  for  the  loss 
of  service,  and  the  expenses  of  her  confinement  in  lying-in. 

In  the  case  before  us,  the  daughter  was  under  age,  and  her 
services  cast  upon  the  mother  by  act  of  law  while  she  lived  with 
her:  1  Bl.  Com.  453.  Holt,  Chief  Justice,  in  the  case  of  Bussell 
T.  Come,  2  Ld.  Baym.,  1032,  says  that  a  man  cannot  maintain 
an  action  against  another  for  assaulting  his  daughter  and  get- 
ting her  with  child;  but  that  for'  assaulting  his  daughter  and 
getting  her  with  child,  per  quod  aermtium  amisU,  with  the  addi- 
tion of  breaking  and  entering  his  house,  he  may.  The  modern 
cases  show  that  the  breaking  and  entering  the  house  makes  no 
difference;  the  loss  of  service  must,  therefore,  be  the  ground 
of  the  action.  One  of  the  judges,  in  Sir  Thos.  Baym.,  260, 
going  over  the  case  of  Norton  v.  Jason,  before  cited  from  Styles, 
recognized  this  distinction.  He  says  that  it  was  resolved  in 
that  case  that  *'  the  father  could  not  maintain  an  action  for  the 
assault  of  his  daughter,  but  only  by  reason  of  the  loss  of  ser- 
vice." All  this  corroborates  the  principle  laid  down  by  Boll, 
that  the  assault  and  getting  with  child  is  only  inducement  to 
the  action;  but  that  the  ground  of  action  is  the  loss  of  service. 
The  case  of  PosUetkwaite  v.  Parkes  was  an  action  of  trespass, 
not  case;  besides,  the  daughter  was  of  full  age,  and  in  the  ser- 
vice of  another;  in  fact,  she  was  emancipated;  the  father  had  lost 
all  control  over  her;  nor  had  he  any  interest  in  her  service,  but 
what  he  acquired  after  the  injury  was  done  by  voluntarily  taking 
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her  to  his  houee.  In  the  case  of  DeanY.  Fed^  5  East»  45,  to 
which  the  court  has  been  referred  by  the  oonnsel  for  the  plaintiff 
in  error,  the  ground  of  the  decision  of  the  coort  was  the  want 
of  intention  in  the  daughter  to  retam  to  her  father's  houfle^ 
having  left  it  with  an  intention  never  to  return.  In  this  casa 
was  cited  a  case  tried  at  the  Lancaster  assizes,  before  Mr.  Jus- 
tice Wilson,  of  Johnson  t.  McAdam,  where  the  daughter,  with- 
out the  knowledge  of  the  father,  but  by  the  consent  of  an  aunt, 
who  lived  in  the  family,  went  by  invitation  to  live  with  a  ladj 
three  or  four  months,  in  the  absence  of  her  husband  to  keep 
her  company.  While  there  she  became  of  age;  after  which, 
and  while  residing  with  the  lady,  she  was  seduced  and  got 
with  child,  after  which  she  returned  to  her  father  and  con- 
tinued with  him.  The  learned  judge  sustained  the  action.  This 
decision  was  approved  of  by  Lord  Ellenborough,  who  distin- 
guished it  from  the  case  of  Dean  v.  Ped,  that  in  the  latter  there 
was  no  animua  reveriendi.  Neither  of  these  cases  is  of  author- 
ity with  us;  but  are,  however,  worthy  of  respect,  as  the  opizH 
ions  of  learned  judges  on  the  subject  before  us. 

In  the  case  of  Dean  v.  Feel,  the  court  went  on  a  subtle  di»- 
tinction  which  I  cannot  bring  my  mind  to  approve.  l!hat  of 
Johnson  v.  McAdam  appears  to  me  to  go  great  length  in  sup- 
port of  the  decision  of  the  common  pleas.  In  that  case  the 
daughter  was  of  full  age,  living  in  the  house  of  a  friend.  As 
a  companion  to  the  mistress  of  the  house  no  services  can  be 
presumed.  She  was  not  in  the  service  or  even  house  of  the 
father  at  the  time  of  the  seduction  and.getting  with  child.  No 
service  was  lost  by  the  father  at  the  time  of  the  injury  done. 
I  apprehend  that  the  condition  of  master  was  as  far  rranoved 
from  the  father  at  the  time  of  seduction  as  that  of  mistress  was 
from  the  mother  in  this  case.  The  loss  of  service  after  her 
return  to  her  father's  house  must  have  been  the  ground  on 
which  the  action  was  sustained.  After  all,  even  if  the  relation 
of  master  and  servant  must  exist  at  the  time  of  the  seduction 
and  getting  with  child,  may  we  not  with  safe  conscience  adopt 
the  liberality  of  Lord  Ellenborough,  in  his  observations  on  the 
before-mentioned  case  of  Johnson  v.  McAdam,  and  say  that  an 
implied  relation  of  mistress  and  servant  existed  between  the 
mother  and  daughter  at  the  time  of  the  seduction;  that  oar 
law  may  not  resemble  a  net  with  broken  meshes,  calculated  to 
take  some,  and  let  others  with  no  better  pretentions  escape;  and 
that  substantial  justice  may  indiscriminately  be  done  to  all? 
There  cannot  be  a  doubt  had  the  father  lived,  but  that 
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••etion  oovld  hare  been  maintained  to  redress  the  injuries  sa»* 
tained  by  this  family.  If  it  cannot  in  the  erent  that  has  hap* 
paned,  what  mast  be  the  reflections  of  the  unfortunate  mother, 
when  to  the  grievoas  cahimity  of  the  loss  of  a  husband,  sh# 
18  to  be  told  that  the  law  of  her  country  has  superadded  an* 
ottier  affliction,  in  affording  protection  and  impunity  to  the  Tile 
reducer  of  her  daughter's  chastity?  On  the  whole,  my  mind  is 
prepared  to  sustain  the  action. 

There  is,  however,  another  deoisiTe  answer  to  the  ground  of 
•^nor  alleged  under  this  bill  of  exception,  which  is,  that  it  is 
bottomed  on  the  court's  refusing  to  nonsuit  the  plaintiff.  The 
•court  not  being  bound  to  nonsuit,  I  apprehend  their  refusing  to 
^o  it  cannot  be  assigned  as  error. 

The  question  brought  up  by  the  next  bill  of  exception  is, 
irhether  the  court  of  common  pleas  oTcrruled  legal  testimony  f 
It  appears  the  plaintiff  below  called  a  witness  to  prove  the  gen- 
•enJ  good  character  of  the  daughter  before  the  seduction;  that 
the  counsel  for  the  defendant  put  the  following  question  to  the 
witness,  what  was  the  general  character  of  the  said  Elizabeth 
«mong  the  young  men  before  her  connection  with  the  defend- 
ant? On  an  objection  to  the  question  the  court  overruled  it. 
The  character  of  the  daughter  was  certainly  in  issue.  The 
-defendant  was  at  liberty  to  go  into  evidence  to  show  it  bad,  at 
least  anterior  to  the  seduction,  but  this  must  be  proved  by  legal 
^evidence.  This  question  arisiug  on  the  cross-examination,  must 
be  considered  as  intended  to  rebut  the  testimony  as  to  her  gen- 
-eral  good  character,  given  by  the  witness.  The  farthest  that 
the  defendant  could  legally  go  in  this  cross-examination,  I  ap- 
prehend, would  have  been  to  ask  the  witness  whether  the  daugh- 
ter was  esteemed  by  all  persons  acquainted  with  her,  chaste;  or 
whether  he  had  not  heard  ill  opinions  expressed  of  her  as  well 
as  good;  but  he  could  not,  as  I  conclude,  go  into  particulars, 
either  as  to  persons  or  descriptions  of  persons,  especially  that 
•of  young  men,  who  often  from  vanity  and  sometimes  from  worse 
motives,  boast  of  favors  they  never  received.  I  therefore  cannot 
perceive  any  error  in  overruling  this  question. 

The  third  and  last  bill  of  exception  brings  up  for  the  consid- 
-ecation  of  this  court,  the  chaige  of  the  court  of  common  pleas 
to  the  jury.  As  to  this,  the  court  chaiged  the  juiy  that,  in  this 
.action,  the  plaintiff  could  only  recover  damages  for  the  injuty 
which  she  had  sustained  since  the  death  of  her  husband,  and 
.«inee  her  right  accrued  to  the  service  of  her  daughter.  So  far» 
-the  plaintiff  in  error  caumot  have  any  reaaonaUe  or  legal 
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ground  of  complaint.  But  the  charge  contmaes,  as  follows: 
''  Bnt  if  the  daughter  sustained  a  fair  character  before  her  oon- 
nection  with  the  defendant,  and  he  had  seduced  her,  in  conse- 
quenoe  of  which  she  had  become  loose  and  abandoned  in  her 
conduct^  and  that  the  plaintiff  had  sustained  any  injury  by  the 
loss  of  reputation  or  otherwise,  since  the  death  of  her  liusband, 
that  it  was  competent  for  the  juiy  to  take  such  loss  into  their 
consideration  as  the  ground  of  the  verdict  they  might  find."  I 
think  that  the  opinion  contained  in  this  part  of  the  charge  is 
not  law.  There  is,  no  doubt,  a  material  distinction  between  the 
formal  technical  part  of  the  action,  to  which  the  obeerratio^s 
on  the  first  objection  principally  apply,  and  the  substantial 
injuiy  intended  to  be  redressed  by  these  actions,  which,  as  1 
apprehend,  is  to  recompense  the  father  for  the  injury  done  to 
his  feelings  by  the  wanton  and  lawless  breach  made  upon  the 
peace  and  happiness  of  his  family,  by  the  dishonorable  and 
faithless  conduct  of  the  defendant.  An  opinion  is  also  enter- 
tained, and,  as  I  apprehend,  sanctioned  by  universal  practice, 
that  the  jury  may  take  into  their  consideration  the  wrong  done 
to  the  daughter,  and  remunerate  her  in  damages  for  the  injury 
done  to  her  feelings  and  reputation,  by  the  perfidious  arts 
practiced  upon  the  weakness  of  her  sex  under  the  seducive  and 
insidious  disguise  of  love  and  affection.  I  am,  however,  clearly 
of  opinion  that  it  cannot  be  carried  so  far  as  to  give  redress  for 
any  injury  the  parent  may  sustain  by  the  loss  of  reputation,  or 
otherwise,  caused  by  the  loose  and  abandoned  conduct  of  the 
daughter  after  her  connection  with  the  defendant,  although 
that  connection  may  have  led  to  it.  This  would  be  carrying 
the  consequences  beyond  safe,  natural,  and  reasonable  limits, 
and  farther  than  the  principles  of  our  law  will  warrant.  The 
defendant  may,  perhaps,  be  prevented  from  setting  this  up  as 
an  excuse  or  palliation  to  the  injury,  but  this  is  a  different 
thing. 

There  is  nothing  in  the  evidence  disclosed  by  the  several  bills 
of  exception  to  which  this  part  of  the  charge  could  apply. 
But  as  the  whole  of  the  evidence  is  not  necessarily  put  into  the 
bills  of  exception,  some  evidence  of  the  kind  may  have  been 
given,  and  the  jury  possibly  misled  by  this  part  of  the  charge. 
For  this  reason  I  am  of  opinion  that  the  judgment  of  the  com- 
mon pleas  be  reversed;  and  that  a  venire  facias  de  novo  issae. 
I  have  the  less  reluctance  to  do  this,  that  if  the  whole  of  the 
evidence  is  contained  in  the  bills  of  exception,  the  jury  have  not 
assessed  adequate  damage.    On  the  other  hand,  if  the  defend- 
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ant  below  has  a  'better  cause  ibaii  what  appears  by  this  record, 
be  maj  have  another  chance  with  a  jury  of  his  country. 
Judgment  reversed. 


It  if  one  of  the  anomalieB  of  the  common  law  that  the  relation  of  master 
and  Bovsnt  is  necessary  as  a  gronnd  of  action  for  aednetion;  the  giH  of  the 
action  being  the  loss  of  service  occasioned  to  the  master,  the  parent,  by  the 
seduction.  And  since  the  institntion  of  this  action  the  cases  proceed  on 
Uus  theory,  notwithstanding  the  courts  have  so  frequently  attempted  to 
pat  it  aside  as  a  fiction.  It  is  still,  however,  essential  to  aver  this  loss  of 
aenrice,  for  a  plea  of  not  guilty  in  the  action  not  only  puts  in  issue  the  &et 
of  the  seduction,  but  also  the  fact  of  .the  relation  of  master  and  servant: 
WkiUY.  MmHand,  71  DL  252. 

An  examination  of  the  history  of  this  form  of  action  in  England,  from 
the  earliest  case,  Norton  v.  Jaaon,  Styles,  398,  in  the  year  1653,  to  the  latest 
case,  Hedgea  v.  Tagg,  7  Ezch.  283,  decided  in  1872,  will  show  how  stren- 
nooslj  the  English  courts  have  held  to  the  necessity  of  the  ezistenoe  of  the 
relation  of  master  and  servant  as  a  foundation  for  tlus  action.    Bat  while 
the  Eo^h  courts  have  more  rigidly  adhered  to  this  principle,  they  have 
not  been  unmindful  that  it  is  but  a  mere  technical  form,  in  some  measure  a  fic- 
tion.   In  Terry  v.  HuUhifuon,  L.  K.  3  Q.  B.  602,  Blackburn,  J.,  thus 
remarks:  **  In  effect,  the  damages  are  given  to  the  plaintiff  as  standing  in 
the  relation  of  parent;  and  the  action  has  at  present  no  reference  to  the 
relation  of  master  and  servant,  beyond  the  mere  technical  point  on  which 
the  action  is  founded."    So,  even  in  England  the  courts  have  been  grad- 
ually regarding  leas  the  technical  form  of  the  action,  and  look  upon  it 
more  as  a  remedy  for  a  parent's  outraged  feelings.    Still  they  are  bound  to 
the  technical  form;  and  service  in  some  form  is  the  criterion  on  which  the 
suit  is  maintained.    The  late  case  of  Hedges  v.  Tagg,  [see  2  Eng.  Rep.  679,] 
is  a  good  illustration  of  this.    The  daughter,  at  the  time  of  the  seduction, 
▼as  a  governess,  and  while  on  a  three  days*  visit  to  her  mother,  the 
plaintifi^  with  her  employer's  permission,  was  seduced  by  the  defendant. 
Boring  her  visit  she  assisted  her  mother  in  household  duties.    During  her. 
confioement  she  was  in  the  service  of  another,  but  afterwards  returned  to 
her  mother.    The  court  held  there  was  no  relationship  of  master  and  ser- 
vant, and  therefore  the  action  could  not  be  maintained. 

The  courts,  in  most  all  the  American  cases,  while  adhering  to  the  fictitious 
form  of  the  action,  evince  a  strong  tendency  to  base  the  action  on  the  in- 
jury inflicted  upon  the  parent,  and  the  disgrace  and  degradation  suffered 
hy  the  family  in  consequence  of  the  seduction,  which  must  be  estimated  in 
giving  damages  against  the  defendants.  So,  as  a  rule,  the  fiction  of  serv- 
ice is  not  so  much  regarded  in  our  courts,  and  judges  have  expressed  their 
disapprobation,  while  in  form  observing  the  technical  nature  of  the  action: 
See  BUmchard  v.  lUley,  120  Mass.  487;  WUU  v.  MuHland,  71  IlL  252;  Kei^ 
*«dy  V.  8hea^  110  Mass.  151;  Furman  v.  Van  Sise,  56  N.  Y.  435;  SutUm  v. 
Bi^ffnan^  3  Yroom,  58. 

The  subject  will  be  best  considered  under  these  relations;  as  to  the  age 
^  the  person  seduced,  whether  a  minor  or  an  adult,  for  this  makes  a  dif- 
ference as  to  what  is  sufficient  evidence  of  service,  and  as  to  the  person 
luving  a  right  of  action;  for  in  reference  to  this  there  is  some  conflict  of 
authority,  some  cases  denying  the  mother's  right.  This  part  of  the  sub- 
ject will  he  hereafter  discussed.    First,  it  is  well  established  that  where 
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the  Mlailoii  o£  master  and  servant^  in  fact,  exists,  tbws  is  no  uncwtimi  as 
to  the  right  of  action.  Then  it  mattes  not  whether  the  plaintiff  be  a  psx- 
ent  or  one  in  loco  parentia:  Forea  ▼.  WHson,  Peake,  55.  Thns  it  is  held  tliat 
an  uncle  or  annt  who  has  brought  up  a  niece,  may  sae  for  her  sedection: 
ManvM  v.  Thomum,  2  Car.  &  P.  303;  and  a  step-father  who  stands  in  loeo 
parentU  has  a. right  of  aetion:  Bracey  y,  Kithtt  31  Barb.  273;  but  not  niilf 
the  daughter  be  actuallj  in  his  service:  BarUey  v.  RkJOmifer^  4  N.  T.  S8| 
BO  one  wbo  has  adopted  and  bred  the  daughter  of  another:  /nois  t.  Dtar* 
man,  11  East,  23;  JngeraoU  v.  Jones,  6  Barb.  66L 

Pebson  Seduced  besnq  a  Minor.— No  difficuHj  presents  itself  as  to 

the  fact  of  sendee  in  case  of  a  nunor's  sednction;  for  the  American  courts, 

fa'verarbly  disposed  to  maintain  a  right  of  action  in  the  parent,  have  adopted 

wfasit  is  tenned  a  oonstruotive  service,  and  presume  from  the  mere  fact  that 

the  person  seduced  is  a  minor,  that  service  is  rendered:  Martin  v.  Payne,  9 

«Mais.  387,  a  leading  case;  NiekUaon  v.  Stryker,  10  Id.  115;  Bartky  t.  Biekt' 

fnyer,  4  N.  Y.  38;  MuMutU  v.  MUlward,  11  N.  Y.  343;  Furman  ▼.  Van 

am^  56  N.  Y;  Blanekard  v.  Ilaley,  120  Maes.  489;  HornkA  v.  Barr,  8  Seig. 

&  R.  38.    And  although  the  minor  be  in  the  service  of  another  at  the  time 

of  the  sedactiefB,  the  aetion  may  be  maintained  by  the  father,  because  he 

has  the  right  to  the  oontiol  and  service  while  under  age.    The  test  as  to  a 

right  of  recovery  being  l^is  right  of  control,  and  a  ri^t  to  command  the 

services  at  any  time:    Gray  v.  Durland,  50  Barb.  100;  Clark  v.  FUeh,  2 

Wend.  459;  WhiU  v.  NeOia,  31  N.  Y.  405;  Terry  v.  HutcJimaon,  L.  R.  3  Q. 

B.  599;  Sedgwick  on  Dam.  682.     Hence  it  follows  from  tiiis  rule  that 

where  the  father  has,  by  agreement,  parted  with  the  control  and  relin- 

.qnished  his  right  to  command  the  services,  as  in  case  of  apprenticeship,  he 

^eaoitci  reeover:  DtEmv,  Wykoff,  7  N.  Y.  191;  Kennedy  r.  Shea,  110  "bitM. 

150;  BoUon  v.  MtOer,  6  Ind.  262;  EUmgton  v.  ElUngton,  47  AOss.  329,  a  well- 

'  considered  case.    Where  the  daughter  returns  at  night  from  her  employ* 

ment,  and  lodges  at  her  father^s  house  and  assists  in  the  household  duties, 

,  it  is  sufficient  to  give  a  right  of  action:  Riat  v.  Favx,  4  Best.  &  S.  409.    In 

.  Kennedy  v.  Shea,  aupra,  it  appeared  that  the  daughter  was  employed  by  a 

;  tiurd  person,  but  that  the  plaintiff,  her  &ther,  required  her  to  spend  a  put 

«  of  eveiy  Sunday  at  home,  and  that  while  there  she  did  work  for  him.    It 

-  was  held  that  she  might  be  considered  his  servant,  and  therofbre  he  oonld 

'  maintain  an  aGtion  for  seduction. 

Person  Seduced  BEma  an  Adult.— Where  the  person  sednoed  is  an 
aduU,  the  fact  of  service  must  be  clearly  established  before  a  parent  haa  the 
right  to  recover  in  this  action:  NkikUaon  v.  Siryker,  10  Johns.  115;  Miller  v* 
Thon^^mn,  1  Wend.  447;  Brigga  v.  Evana,  5  Ired.  21;  PaUermm  y.  Thmt^ 
mm,  24  Ark.  55;  Lee  v.  Hodgu,  13  Gratt.  726.  But  thefact  thatadaughttt 
over  age,  continues  to  reside  with  her  father,  is  sufficient  to  presame  that 
services  are  rendered  so  as  to  constitute  the  necessary  relation  asm  technioal 
ground forthe  action:  Lipe  \.  Eiaenierd,  32  N.  Y.  229;  JSuUon  v.  Bw^mtm, 
Z  Yroom.  58;  Brig(;a  v.  Evana,  aupra;  WilhoU  v.  Eancock,  5  Bush,  567.  In 
Brovon  v.  Bamaey,  5  Dutch.  118,  it  is  held  that  the  law  will  not  presume  any 
change  in  the  relation  of  pacent  and  child,  from  the  mere  fisct  that  theehild 
haa  arrived  at  the  age  of  twenty-one.  The  strict  observance  of  the  prindpls 
that  a  right  of  service  must  exist,  appears  from  Thon^Mon  v.  Boaa,  5  H.  A 
N.  1&  There  a  daughter  not  residing  with  her  parent,  and  being  the 
domestic  servant  of  another,  was  seduced.  She  occasionally  ansistfld  her 
inother,  a  seamstress,  when  her  usual  day's  work  was  done^  with  the  pei^ 
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mkaioa  of  her  milium.  It  washeld  that  the  mother  had  no  xi|^  of  action. 
PoUock,  B.,  said:  "We  are  all  agreed  that  there  was  no  Berviee  m  this 
case.  The  service  mnst  be  a  real  genuine  servioe.  Hen  the  girl  did  wwk 
for  her  mother,  by  the  consent  of  the  lady  who  was  her  true  mktreiB.  It 
was  argued  that  if  a  daughter  making  tea  in  the  hAose  of  her  pewpt,  is  a 
sufficient  service  to  entitle  the  parent  to  sue  for  the  loss  of  sock  serviae,  a 
parent  might  sue  in  the  esse  of  a  domestic  servant  going  home  an  Snnd^jr 
evenings  and  making  tea  there.  But  here,  asin  that  case,  theie  wasmarely 
a  permission  which  might  at  any  moment  be  withdrawn." 

EiORT  OF  Action  bt  Motheb.— Whether  a  mother,  after  the  death  of 
tiie  £athcr,  has  a  right  of  action  for  the  seduction  of  a  minor,  there  being 
in  fact  no  relation  of  master  and  servant,  has  been  a  matter  of  some  discus- 
sion; and  our  courts  are  not  agreed  upon  this  point.  The  principal  case,  it 
is  8e«i,  favors  theri^t  of  action  by  the  mother.  This  question  has  further 
been  made  to  depend  on  the  right  of  the  mother  to  the  control  and  services 
of  her  minor  children  after  the  death  of  the  father.  And  here  there  is  a  dis- 
agreement of  the  authorities.  The  right  of  the  mother  in  this  respect  baa 
been  denied  by  able  courts,  as  in  South  v.  Dennison^  2  Watt8»  474»  by  Gib- 
son, C.  J.,  who  distinctly  says:  that  "nothing  is  more  sure  than  that  a 
mother  is  not  entitled  to  the  service  of  her  child  by  the  common  law."  The 
variance  of  high  authority  on  this  point  is  well  seen,  when  Brooison,  J.,  in 
BariUy  v.  Skhihniifer,  4  N.  Y.  38,  says,  that  in  his  opinion,  the  mother  baa 
no  such  right;  and  in  Be  Ryder,  11  Paige,  185,  Chancellor  Walworth  says» 
that  the  mother  has  this  right 

In  Oray  v.  Dwlamd,  60  Barb.  100,  this  question  is  ably  examined,  and 
the  decisions  on  both  sides  of  the  question  presented;  and  the  court  cmnes 
to  the  conclusion,  that  a  mother  has  the  same  right  to  the  services  of  a  minor 
child  that  the  father  would  have  if  living.  This  is  the  view  of  the  Mfnn 
chusetts  courts:  Dedhaan  v.  NcUiek,  16  Mass.  135;  New  Hampshire:  IToai- 
mond  y.  CoH)eU,  5  N.  H.  601;  and  Connecticut:  MaUkemtou  v.  Pmry,  37 
Conn.  430. 

The  lower  courts  in  New  York  &vored  the  right  of  action  by  the  mother, 
but  the  subject  did  not  come  before  the  court  of  appeals  there  until  Furmam 
T.  Van  Site,  66  N.  Y.  '435,  when  the  court  passed  on  the  question  for  the 
first  time,  and  sustained  the  right  of  action  by  the  mother,  and  holding 
affirmatively  a  right  to  the  services  of  the  minor  children  by  the  mother, 
and  thus  overruling  so  much  of  the  dicta  in  BarUey  v.  J^tdUsiyer,  whidi 
denied  it.  The  facts  were  these:  the  daughter,  a  minor  whose  father  was 
dead,  was  seduced  while  in  the  employment  of  another  under  an  agreement 
made  by  the  mother,  the  daughter  receiving  the  pay  for  services,  and  apply* 
ing  it  to  her  own  use  with  the  assent  of  the  mother.  She  returned  to  the 
mother  after  the  seduction,  by  whom  she  was  taken  care  of  during  her  con- 
finement, and  who  paid  the  expenses  incurred  thereby.  The  court  held 
that  an  action  could  be  maintained  by  the  mother,  under  these  drcum- 
stances;  but  Allen  and  Folger,  JJ.,  dissented.  This  deddes  the  question 
in  New  York,  and  this  case  being  approved  in  a  late  case  in  Massachusetts: 
Blamehard  v.  Hdty.  120  Mass.  487,  we  may  presume  that  the  courts  there 
would  hold  similarly.  So  it  may  be,  on  U&e  whole,  safely  asserted  that  in 
general  the  right  on  behalf  of  the  mother  is  sustained  in  the  courts  of  this 
country.  The  farthest  a  court  has  gone  in  this  respect  is  in  Parker  v.  Meek^ 
3  Bneed,  69,  for  in  that  case  the  daughter,  an  adult,  was  seduced  in  the 
Kle-time  of  her  Either,  and  the  action  was  brought  afterwards  by  hsf 
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mother,  and  aUowed    Bat  it  ib  doabtfnl  if  this  would  be  followed  aa 
«athority. 

ExTEiiT  OF  THE  Injuby.— That  the  aeduction  nraat  he  followed  bj 
pregnancy  waa  held  in  Eager  y.  Cfrmwood,  1  Exch.  61;  but  thia  doctrine  ia 
sepodiated  in  the  American  coorta:  AbrcLhamt  y.  Kidnejf^  104  Ifaaa.  222; 
Morton,  J.,  aaying:  "The  mie  which  goYema  the  unmerona  caaea  npoii 
thia  anbject  ia,  that  where  the  proximate  effect  of  the  criminal  connection 
tA  an  incapacity  to  labor,  by  reaaon  of  which  the  maater  loeea  the  aenrioea 
of  hia  aervant,  each  loss  of  aervioe  is  deemed  to  be  the  immediate  effect  of 
the  connection,  and  entitles  the  master  to  his  action.  The  aame  principle 
which  givea  a  master  an  action  where  the  connection  canaea  pregnancy  or 
aezual  diaeaae,  applies  to  all  cases  where  the  proximate  conaeqnenoe  of  the 
criminal  act  ia  a  loaa  of  health  resulting  in  a  loea  of  aervioe." 

To  the  aame  point  aee  Van  Horn  v.  Freeman^  1  Halat  322;  WMU  y.  ITtOk^ 
31  K.  Y.  405;  Knight  y.  WUcox,  14  N.  Y.  413;  Briggt  y.  Amu,  5  Irod.  16L 

Statutory  Pkoyisions.— The  defects  and  anomalies  of  the  common 
law  have  been  in  many  of  our  atates  remedied  by  atatute.    Thna  in  Call* 
fomia  it  is  provided:  "  An  unmarried  female  may  prosecute  aa  plaintiff  an 
action  for  her  own  aeduction,  and  may  recover  therein  anch  damagea, 
pecuniary  or  exemplary,  aa  are  aasessed  in  her  favor.    A  father,  or  in  case 
of  his  death  or  desertion  of  his  family,  the  mother,  may  prosecute  aa  plaint- 
iff for  the  aeduction  of  the  daughter,  and  the  guardian  for  the  aeduction  of 
the  ward,  though  the  daughter  or  ward  be  not  living  with  or  in  the  aendce 
of  the  plaintiff  at  the  time  of  the  seduction  or  afterwards,  and  there  be  no 
loss  of  service:''  Civil  Code  of  Proced.,  sees.  374,  375.    The  atatute  ia 
imperfect  in  not  providing  for  the  case  of  the  father^s  imprisonment,  aa  the 
atatute  in  other  atates;  and  in  not  being  explicit  as  to  whether  the  daugh- 
ter and  parent  may  both  have  an  action.    This  is  better  set  forth  in  Ala- 
bama, where  the  statutory  provision  is  the  same,  but  it  is  added  that  a  suit 
by  the  daughter  is  a  bar  to  an  action  by  the  father  or  mother:  Rev.  Code, 
aeca.  2529,*  2530.    In  Georgia  it  is  provided:  "  The  aeduction  of  a  daughter 
unmarried  and  living  with  her  parent,  whether  followed  by  pregnancy  or 
not,  givea  a  right  of  action  to  the  father,  or  to  the  mother  if  the  father  be 
dead,  or  abeent  permanently,  or  refuses  to  sue.    No  loss  of  service  need  be 
alleged  or  proved.    The  seduction  is  the  gist  of  the  action,  and  in  well- 
defined  casea  the  damagea  should  be  exemplary:"  Code,  sec.  3009.    In 
Indiana,  Rev.  Stat   of  1876,  p.  43,  the  statute  reads:   "Any  unmarried 
female  may  prosecute  as  phdntiff  an  action  for  her  own  aeduction,  and 
may  recover  therein  such  damages  as  may  be  assessed  in  her  favor.    A 
father,  or  in  case  of  his  death,  or  desertion  of  his  family,  or  imprisonment^ 
the  mother,  may  prosecute  as  plaintiff  for  the  seduction  of  the  daughter, 
and  the  guardian  for  the  seduction  of  the  ward,  though  the  dau^ter  or 
ward  be  not  living  with  or  in  the  service  of  the  plaintiff  at  the  time  of  the 
aeduction,  or  afterwards,  and  there  be  no  loss  of  service."    The  Iowa  code, 
sec.  2555,  allows  an  action  to  an  immarried  female  seduced,  and  provides: 
**  A  father,  or  in  case  of  his  death,  or  imprisonment,  or  desertion  of  hia 
family,  the  mother,  may  prosecute  as  plaintiff  an  action  for  the  expenaei 
and  actual  loss  of  service  resulting  from  the  injury  or  death  of  a  minor 
child."    Minnesota  has  the  same  provision  as  in  California,  nsprai  2  Bia- 
aell,  786.    The  Michigan  statute  is  very  explicit.    It  is  there  provided: 

*'  It  shall  not  be  necessary  in  an  action  on  the  case  for  seduction,  here- 
after to  be  brought,  to  allege  in  the  declaration  or  prove  on  the  trial,  any 
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lo88  of  service  in  consequence  of  each  seduction;  but  if  the  female  seduced 
be  a  minor  at  the  time  of  the  seduction,  the  action  may  be  brought  by  her 
father,  mother,  or  guardian;  and  if  such  female  be  of  full  age,  the  action 
may  be  brongjii  by  her  father  or  any  other  relative  who  shall  be  authorized 
by  her  to  bring  the  same. 

"  It  shall  not  be  necessary  in  any  such  action  to  allege  or  prove  that  the 
person  seduced  was  the  servant  of  the  plaintiff,  but  instead  thereof,  it 
shall  be  sufficient  to  set  forth  in  the  declaration  the  relationship  of  such  per- 
son to  the  plaintiff,  or  that  such  person  is  the  ward  of  the  plaintiff,  as  the 
case  may  be. 

'*The  two  last  sections  shall  not  be  so  construed  as  to  prevent  any  person 
entitled  to  the  services  of  the  person  seduced,  for  maintaining  an  action  for 
the  loss  of  service  or  other  damage  sustained  by  him  in  consequence  of  the 
aeduction:  Compiled  Laws  1871,  p.  1760. 


State  v.  Van  Houtbn. 

[2  Pxamxaxov,  0T2.] 

Passing  Counterfeit  Bills. — ^Where  a  person  ia  indicted  ior  uttering 
and  publishing  a  counterfeit  bUl,  evidence  is  admissible  showing  that 
he  passed  other  bills  of  the  same  description  on  that  day. 

Indictment  for  uttering  and  publishing  as  true  a  counterfeit 
bill  of  the  bank  of  the  United  States.  It  appeared  that  defend- 
ant had  purchased  a  pair  of  gloves  in  a  store  in  Trenton,  where 
be  was  a  stranger,  and  had  given  the  bill  on  which  the  indict- 
ment was  found  in  payment. 

The  attorney-general  offered  to  proTe  that  defendant  had 
passed  other  counterfeit  bills  the  same  evening  in  Trenton  tmder 
suspicious  circumstances,  and  also  at  various  places  on  the  road 
that  day.  This  testimony  was  objected  to,  as  not  being  con- 
nected with  the  crime  charged,  and  as  being  evidence  of  an 
offense  different  from  the  one  charged.  In  support  of  the  ad- 
mission of  the  testimony  the  counsel  for  the  state  contended 
that  the  passing  of  the  counterfeit  bill,  as  laid,  was  proved,  and 
that  the  evidence  offered  was  intended  to  show  that  the  defend- 
ant had  knowledge  of  the  character  of  the  bill :  Hale's  P.  C.  299; 
1  Burr.  647, 147;  Eel.  33;  Hawk.  c.  46,  s.  34;  2  Str.  1230. 

KmsPATBinK,  C.  J.,  was  against  the  admission  of  the  testi* 
mony. 

BossELL,  J.,  could  not  perceive  any  legal  objection  to  the 
admission  of  the  testimony. 

P£2naNQTON,  J.,  was  clearly  of  opinion  that  the  whole  of  the 
conduct  of  the  defendant  from  the  time  he  left  Newark,  the  day 
befos^d  he  passed  the  bill  at  Trenton,  until  he  was  apprehended 
the  same  evening,  was  a  proper  subject  of  in^^uiry;  not,  how« 
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erer,  to  prove  the  fact  that  he  passed  the  bill,  or  that  the  bil) 
itself  was  counterfeit,  but  the  knowledge  that  he  had  of  its  be- 
ing counterfeit  at  the  time  of  passing  it^  and  the  fcaadolent  and 
evil  intent  with  which  he  did  it. 
The  evidence  was  admitted,  and  a  verdict  of  guiliy  retuxned. 


Van  Doben  v.  Van  Doben. 

[3  PxmmrozoH,  097.] 

Ko  DowEB  IN  Impbovsmbnt&^A  widow  isMititied  to  dower  onlya^ 
cording  to  the  value  of  the  land  at  the  time  of  alienation,  and  noi 
according  to  its  improved  value  at  the  time  of  demand. 

AcnoN  of  dower.  The  following  facts  were  agreed  upon  hj 
the  parties:  On  the  twenty-first  of  January,  1789,  demandant's 
husband  was  seised  of  the  premises  in  question,  and  being  so 
seised,  he  and  the  demandant  executed  a  deed  thereof  to  de- 
fendant. The  deed  was  not  acknowledged  so  as  to  bar  her 
dower.  At  the  time  of  the  conveyance  the  lands  were  unim- 
proved by  buildings,  and  only  in  a  state  to  be  used  for  the  com* 
mon  purposes  of  husbandry.  After  the  conveyance,  during 
the  life-time  of  the  husband,  the  defendant  made  improvements 
and  erected  a  saw-mill  on  the  premises;  and,  subsequent  to  the 
husband's  death,  defendant  expended  further  sums  in  improve- 
ments and  built  a  grist-mill.  There  was  no  demand  of  dower 
other  than  appears  from  the  bringing  of  this  suit. 

The  questions  submitted  for  the  opinion  of  the  court  were» 
whether  the  widow  was  entitled  to  recover  dower  of  the  prem- 
ises as  now  improved,  or  as  improved  before  the  death  of  her 
husband,  or  only  of  the  value  of  the  premises  at  the  time  of  the 
conveyance.  On  behalf  of  the  demandant's  right  to  be  endowed 
of  the  improvements,  the  following  authorities  were  cited:  ^ 
Yin.  259;  Coke.  Lit.  82;  2Bac.  868;  Pat.  348.  In  support  of 
the  position  that  the  demandant  was  entitled  to  but  one-third 
of  the  value  of  the  lands  at  the  time  of  the  alienation,  counsel 
relied  upon  Bin  145;  2  Bac.  868;  Co.  JAit  82;  2  John.  484;  8 
Mass.  542,  548. 

The  CouBT  were  unanimously  of  opinion,  that  the  widow 
could  recover  no  more  than  the  value  of  the  third  part  of  the 
land  at  the  time  of  alienation;  that  the  improvement  since  the 
■ale  by  the  husband  was  not  a  subject  of  dower,  and  that  the 
same  rule  was  also  to  govern  in  the  assessment  of  damages. 

Judgment  for  the  demandant  accordingly. 

See  a  similar  decision,  Braxton  v.  Coleman^  2  Am.  Deo.  592. 
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Marston  v.  Sbaburt. 

[2  PBomraioK,  703. 

BTATUTS  of  LDCXTATXONS— AOKKOWLBDOIOSNT  07  Dbbt.-^A  leplioi^ 
tkm  to  a  plea  in  an  action  on  a  bond  that  the  defendant  acknowledged 
the  debt  within  sixteen  years,  is  not  good. 

BxBT  on  a  bond.    The  opinion  states  the  ease. 

PBianHCHKiN,  J.    This  is  an  action  of  debt  founded  on  a  bond, 
dated  thirteenth  August,  1787.    The  defendant  pleads  the  stat^ 
ttte  of  limitations  in  bar.    The  plaintiff  replies  an  acknowledg- 
ment of  the  debt  within  sixteen  years,  to  which  there  is  a  de- 
murrer and  joinder.    The  plaintiff  relies  on  the  construction  of 
the  statute  of  limitations  in  case  of  assumpsii  in  support  of  his 
replioation.    Although  the  construction  given  by  the  courts  in 
England  to  the  statute  of  James,  limiting  actions  in  case  of 
astumpsU^  has  gone  very  extraordinary  lengths  towards  annull- 
ing its  provisions,  yet  even  that  construction  has  not  gone  the 
length  which  the  court  is  required  to  go  in  support  of  this  re- 
plication.   In  case  of  aasumpsU,  the  action  being  founded  on  a 
promise,  the  defendant  wishing  to  avail  himself  of  the  statute, 
pleads  that  he  did  not  promise  within  six  years.    The  plaintiff 
in  such  case  does  not  reply  an  acknowledgment  of  the  debt 
within  six  years,  but  he  takes  issue  on  the  defendant's  plea 
when  the  parties  are  necessarily  at  issue  on  the  promise  within 
nx  years.    On  the  trial,  the  court  has  permitted  the  plaintiff  to 
give  in  evidence  the  acknowledgment  of  the  debt  within  six 
years,  which  is  to  go  to  the  jury  as  evidence  of  a  promise;  but 
the  jury  must  find  a  promise  expressly,  in  order  to  sustain  the 
judgment.    It  has  been  likened  to  the  common  case  of  trover, 
where,  if  the  jury  find  specially  a  demand  of  the  goods,  and  a 
refoaal  to  deliver  them,  it  is  not  sufficient,  but  they  must  find 
a  conversion;  yet  it  is  held  that  demand  and  refusal  are  suffi- 
cient evidence  of  a  conversion.    In  the  case  of  Dickinson  v. 
Thompson^  reported  in  2  Show.  126,  it  was  noted  by  Scroggs, 
diief  jostioe,  and  agreed  by  all  the  counsel  '*  that  a  promise  of 
payment  within  six  years,  though  the  debt  was  contracted  long 
before,  will  evade  the  statute  of  limitation;  but  confession  or 
only  acknowledgment  that  he  owed  the  plaintiff  so  much  will 
not  do.*'    This  was  in  the  reign  of  Charles  II,  afterwards  in 
the  reign  of  William  the  III,  in  the  case  of  Eeyling  v.  Hastings^ 
reported  in  Corny.  64,  aU  the  court  agreed  **  that  if  a  man  ac- 
knowledges a  debt  after  six  years  elapsed,  it  is  good  evidence 
of  lUSiMyeit,  upon  non  iMssumpsit  infra  tex  annoa  pleaded,  for 
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the  jtuy  to  find  a  verdict  for  the  plaintiff,  but  that  it  is  not  a 
matter  upon  which,  if  it  were  found  speciallj,  the  court  will 
give  judgment  for  the  plaintiff."  This  doctrine  was  reoognived 
in  the  case  of  Dean  ▼.  Crane,  in  the  reign  of  Anne,  reported  in 
6  Mod.  809.  It  is  there  said  *'  that  a  promise  after  the  six  jem 
brings  the  matter  out  of  the  statute  of  limitations;  that  owing 
the  debt  does  not  go  so  far,  but  is  evidence  of  a  promise." 
Since  this  it  has  become  settled  law  that  the  acknowledgment 
of  a  debt  is  good  evidence  to  go  to  a  jury  on  which  to  find  a 
promise  within  six  years  on  a  plea  of  nan  asaumpgU  infra  ses 
anno8.  Hence  the  frequent  dictums  to  be  found  in  the  books, 
that  the  acknowledgment  of  a  debt  will  take  it  out  of  the  stat- 
ute of  limitations;  in  one  it  is  even  said  that  the  slightest  ao- 
knowledgment  will  do  it;  but  I  am  not  aware  that  any  case  can 
be  found  where  it  has  been  replied  or  specially  found. 

If  we  view  this  case  on  the  pleadings,  how  does  it  stand? 
To  an  action  of  debt  on  the  bond,  the  defendant  pleads  that  the 
action  did  not  accrue  within  sixteen  years  before  suit  brought, 
to  which  the  plaintiff  replies  an  acknowledgment  of  the  debt 
within  sixteen  years.  The  replication  must  contain  an  answer 
to  the  plea.  Can  it  be  said  with  legal  propriety,  that  the  cause 
of  action  accrued  on  a  bond  at  the  time  that  a  parol  acknowl- 
edgment was  made  by  the  obligor,  that  the  money  was  due  on 
it  ?  An  acknowledgment  might  be  given  in  evidence,  to  rebut 
a  presumption  of  payment  arising  from  length  of  time  or  other 
causes,  but  it  does  not  constitute  an  independent  cause  of 
action.  It  is,  however,  contended  by  the  counsel  for  the  plaint- 
iff, that  the  statute  of  limitations  does  not  change  the  law  on 
the  subject  of  bonds,  any  farther  tha»  to  shorten  the  time 
adopted  by  courts  of  law,  for  raising  a  presumption  of  payment 
by  length  of  time  from  twenty  to .  sixteen  years,  that  the  old 
rule  is  to  prevail,  taking  sixteen  for  twenty  years.  If  such  was 
the  intention  of  the  makers  of  the  law,  they  have  been  veiy 
unfortunate  in  the  language  which  they  have  used.  If  they 
had  intended  this,  it  appears  to  me  that  they  would  have 
said  that  a  bond  on  which  no  payment  hath  been  made  within 
sixteen  years  before  suit  brought  on  it,  shall  be  presumed 
to  have  been  paid.  In  that  case,  I  presume  the  court  could 
have  let  in  on  the  trial  proof  of  an  acknowledgment  to  rebut 
the  presumption  of  payment,  and  thereby  preserved  the  ancient 
course  of  proceeding,  shortening  the  time  to  sixteen  years,  and 
if  it  was  my  duty  to  make  instead  of  to  construe  the  law,  I 
should  be  inclined  to  do  so.    But  as  the  law  now  is,  and  under 
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the  pleadingB  in  this  cause,  I  am  of  opinion  that  the  replica- 
tion is  bad,  and  that  the  defendant  is  entitled  to  judgment; 
but  as  it  is  a  new  case,  I  have  no  objection  that  the  plaintiff  be 
pennitted  to  withdraw  his  replication  and  reply  anew,  in  case 
he  wished  it. 

The  other  judges  concurred. 

Judgment  for  defendant. 

QmBeUr.  Mowkmi^  3  Am.  Dec.  729. 


Vaughn  v.  Perinb. 

[9  PnnawiKni, 738.J 

EviDBMGB  IN  AonoN  FOB  SEDUCTION.— In  an  action  for  aednetion  the 
person  aednoed  mayrefaae  to  testify  as  to  crimiiial  connection  with 
otheiB  than  the  defendant,  and  witnesses  may  dedino  to  testify  as  to 
their  haying  had  sach  criminal  connection. 

AonoN  by  the  father  for  debauching  his  daughter  and  get- 
ting her  with  child ,  per  quod,  etc.  At  the  trial  the  daughter 
testified  to  the  seduction  and  getting  with  child,  and  that  the 
defendant  was  the  father  of  the  child  and  no  one  else.  On 
cross-examination  witness  was  asked  if  she  had  ever  any  crimi- 
nal connection  with  any  other  person  before  the  defendant,  and 
the  judge  stopped  her,  saying  that  she  was  not  bound  to  an- 
swer the  question  unless  she  chose  to  do  it.  Defendant  ob- 
jected. Witnesses  testified  that  the  daughter  was  about  eighteen 
years  of  age  at  the  time  of  the  seduction,  and  the  defendant 
between  thirty  and  forty  years  of  age;  that  it  was  thought  that 
defendant  yisited  the  daughter  with  the  view  of  making  her  his 
wife;  and  that  she  had  heretofore  borne  a  good  character.  The 
defense  wad,  that  the  girl  was  unchaste  and  had  connection  with 
other  men.  Two  witnesses  were  called  and  asked  if  they  had 
had  criminal  connection  with  the  daughter;  they  declined  an- 
swering, and  claimed  the  protection  of  the  court.  One  Mount 
was  then  called  and  asked:  Did  you  keep  company  with  Maiy 
Vaughn  shortly  before  her  impregnation,  sitting  up  with  her 
after  the  family  were  in  bed»  at  unseasonable  hours  of  the 
night?  The  witness  claimed  the  protection  of  the  court,  and 
was  told  bjr  the  judge  that  he  was  not  bound  to  answer  the 
question. 

A  Tcrdict  was  found  for  the  plaintiff  for  two  himdred  and 
ninety  dollars;  defendant  thereupon  moTcd  for  a  new  trial  for 
the  rejection  of  legal  testimony.    In  support  of  the  motion,  de« 
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fendant's  counsel  endeavored  to  disimguish  between  qnesfcions, 
whose  answers  would  disgrace  the  witness,  when  connected 
with  the  issue  and  between  those  not  so  connected:  Swift's 
Law  of  Et.  77;  and  urged  that  they  were  oititled  to  show  that 
the  daughter  was  unchaste  and  could  not  have  been  seduced  by 
the  defendant. 

For  the  plaintiff  it  was  contended  that  although  proper  eii- 
denee  had  been  rejected,  yet,  if  justice  had  been  done,  a  new 
trial  should  not  be  granted:  6  Bac.  663;  Tayler,  812;  3  John. 
240;  3  Bl.  Com.  291;  but  that  the  distinction  made  by  defend- 
ant's counsel  could  not  be  supported,  and  that  an  answer  to  the 
question  asked  Mount  might  subject  him  to  punishment,  as  the 
law  punishes  fornication  although  not  followed  by  pregnancy. 

Ejbxpatbick,  C.  J.  You  need  not  take  any  trouble  on  that 
point;  the  court  are  all  clearly  of  opinion  that  whatever  may 
have  been  the  construction  given  to  the  former  act,  the  late  act 
for  the  punishment  of  crimes  will  not  warrant  such  a  dis- 
tinction. 

I  am  perfectly  satisfied  that  the  judge  did  right  in  both  in- 
stances. The  question  put  to  the  daughter  tended  to  add  to 
her  disgrace,  to  compel  her  to  testify  to  her  own  infamy,  and, 
if  adopted  as  a  rule,  would  lead  to  the  most  pernicious  and  dia- 
graceful  consequences.  The  doctrine  laid  down  by  Mr.  Swift 
is  not  law;  the  distinction  between  what  is  connected  with  the 
issue  and  what  is  not  is  without  foundation.  Circumstanced  aa 
the  witness  Mount  was,  the  answer  to  the  affirmative  to  the 
question  put  to  him  would  have  tended  to  his  disgrace. 

BossELL,  J.,  was  also  of  opinion  that  the  judge  did  right  in 
protecting  the  witnesses;  there  could  no  question  as  to  the 
daughter;  the  question  put  to  Mount  was  intended  to  disgrace 
the  daughter,  and  if  to  disgrace  her,  it  would  tend  to  disgrace 
himself. 

PENmNOTON,  J.  I  never  had  any  doubt  with  respect  to  the 
question  put  to  the  daughter.  Those  unhappy  young  women 
who  have  been  so  unfortunate  as  to  be  seduced,  are  brought 
into  court  under  the  most  distressing  ciroumstances,  and,  from 
the  necessity  of  the  case,  are  called  upon  to  testify  to  their  own 
shame.  It  is  true  they  may  refuse  to  answer,  but  this  would  be 
to  defeat  the  just  pursuits  of  a  father  whom  they  have  already 
offended.  Under  these  circumstances,  to  compel  them,  under 
the  taunting  questions  put  to  them  by  the  counsel  for  the  defend- 
ant^ to  answer  to  every  indiscretion  of  their  lives,  would  not 
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only  militate  against  the  benignant  maxims  of  the  la^fs,  that  no 
one  shall  be  compelled  to  accnse  themselves  or  answer  to  such 
questions,  the  answer  to  which  would  tend  to  stigmatize  or  dis- 
honor them;  but  it  would  be  against  public  policy,  as  having  a 
tendency  to  discourage  the  action  brought  by  the  injured  parent, 
and  would  often  lead  to  perjuiy.  Since  the  trial,  however,  I 
have  had  some  doubt  whether  I  did  not  go  too  far  in  the  case 
of  the  witness  Mount;  not  that  I  ever  entertained  any  doubt  of 
the  principle  of  law,  but  whether  it  was  correctly  applied.  The 
witness  presented  to  my  mind  a  very  plausible  case,  to  which  I 
immediately  yielded;  and  I  am  not  yet  altogether  satisfied  that 
the  answer  to  the  question  in  the  affirmative  tended  so  much  to 
disgrace  the  witness  as  to  entitle  him  to  protection;. but  I  in- 
cline to  think  it  did.  But  whether  I  was  right  or  not,  I  am 
satisfied  that  an  answer  in  the  affirmative  would  not  have  dimin- 
ished the  damages  a  cent.  In  fact,  the  defendant,  in  my  opin- 
ion, has  no  cause  to  complain  of  the  amount  of  damages.  If  I 
had  been  on  the  jury  I  should  have  thought  it  my  duty  to  have 
given  twice  as  much.  There  was  a  transaction  Uiat  took  place 
at  this  trial  that  is  proper  at  this  time  to  notice,  which  had  very 
much  the  appearance  of  management;  not  that  I  suspect  the 
counsel  for  the  defendant  had  any  share  in  it,  as  I  believe  them 
men  of  too  much  honor  to  countenance  anything  of  the  kind* 
The  defense  was  opened  with  a  charge  of  public  lewdness 
against  the  daughter  that  she  had  been  connected  with  a  great 
many  young  men  in  the  neighborhood.  Three  or  four  young  men 
were  then  called  in,  one  after  the  other,  who  were  severally 
asked  if  they  had  had  criminal  connection  with  Maiy  Vaughn. 
The  witness  hesitates,  seems  unwilling  to  answer,  and  finally 
craves  the  protection  of  the  court.  At  length  one  is  introduced 
and  the  same  question  put  to  him,  when  he  answers  promptly 
that  he  had  not.  The  defendant  must  have  examined  his  wit* 
nesses  beforehand,  and  known  whether  they  would  answer  the 
question  or  not.  I  charged  the  jury  to  disr^ard  the  whole 
thing,  but  from  the  smaUness  of  the  damages,  I  am  veiy  ap- 
prehensive that  it  had  some  effect  on  their  minds* 
New  trial  refused  unanimously. 


See  1  Wharton  on  Evidence,  eeos.  539,  541,  citiDg  ttda  case  among  olli* 
and  agreeing  with  the  doctrine  laid  down.  Greenleal  treats  of  this 
aubject  in  his  first  volnme,  and  noticing  the  case,  in  sec  468,  says:  "  There 
ia  another  class  of  qncationa  which  do  not  seem  to  come  within  the  reasons 
ahraya  stated  in  favor  of  permitting  this  extent  of  croas-ezamination; 
namely,  qneatioaai  the  answers  to  which,  though  they  may  disgraoe  the 


414  Faiblt  v.  Kline.  [New  Jersey, 

witness  in  other  respeetsy  yet  mil  not  affect  the  credit  due  to  his  testimony* 
*  *  *  *  Such  are  the  qneetions  frequently  attempted  to  be  pnt  to  the 
principal  female  'iritness^  in  trials  for  sednotion,  per  quod  mrvUimti  amiat, 
and  on  indictments  for  rape,  etc,  whether  she  had  not  prerionsly  been 
criminal  with  other  men,  or  with  some  particnlar  person,  whidi  are  gener- 
ally suppressed."  In  a  note  it  is  correctly  shown  that  this  rale  is  so  far 
modified,  that  the  question  may  be  asked,  but  the  party  wiU  be  bovmd  by 
the  answer,  and  cannot  contradict  it  by  other  evidence. 


Fairly  v.  Kline. 

[a  IfmuuMvtoK,  754.] 

VteTBD  Legacy.— A  testator  directed  his  lands  to  be  Bcdd  after  his  wifePi 
death  and  the  proceeds  to  bo  divided  among  his  children.  One  of  the 
children  died  before  the  mother,  and  it  was  held  that  the  l^acy  be- 
came vested,  and  the  husband  of  the  child  so  dying,  became  entitled 
to  the  legacy  as  the  administrator  of  his  wife. 

AoTiON  by  Fairly,  as  administrator  of  his  wife,  Mary  Cathe- 
rine, the  daughter  of  Jacob  Kline,  deceased,  against  J.  W. 
Kline,  the  son  and  executor  of  Jacob  Kline,  to  recover  the  one- 
eighth  part  of  the  amount  of  money  arising  from  the  sale  of  the 
testator's  real  estate,  bequeathed  to  Mary  by  will  of  June  lO, 
1785.  By  his  will,  after  disposing  of  the  personal  estate 
among  the  wife  and  eight  children,  mentioned  by  name,  of 
whom  Mary  Catharine  was  one,  the  testator  devised  his  real 
estate  to  his  wife  during  her  natural  life,  or  while  she  remained 
a  widow;  and  after  her  death,  or  marrying  again,  which  should 
first  happen,  he  authorized  his  son,  J.  W.  Klii^e,  to  sell  the  real 
estate  to  the  best  advantage,  bequeathing  the  money  arising 
from  such  sale  *'  unto  my  eight  children  as  above  mentioned, 
to  be  equally  divided  amongst  them,  share  and  share  alike." 
The  wife  and  son,  J.  W.,  were  appointed  executors.  By  a  codicil 
of  the  fourteenth  September  following,  it  was  provided  that  the 
Bale  should  be  among  the  children  at  public  vendue  to  the  high- 
est bidder  of  them,  and  not  to  strangers.  The  testator  died 
soon  after.  Mary  married  the  plaintiff,  and  died  intestate  in 
1792,  leaving  five  children.  In  1797,  dtuing  the  life  of  the 
widow,  and  with  her  consent,  J.  W.  sold  the  real  estate,  and 
paid  over  the  proceeds  to  the  seven  surviving  children  of  the 
testator,  including  Mary's  share,  which  he  refused  to  pay  to  her 
husband,  the  plaintiff.  Seven  of  the  children  paid  their  mother 
a  certain  annual  sum  for  her  right  under  the  will.  The  widow 
died  in  1801. 

Upon  these  facts  the  counsel  for  the  plaintiff  contended,  that 
the  land  devised  was  to  be  considered  as  money,  and  the  legacy 
as  personal  and  vested  in  the  legatees;  that,  in  ease  it  should 
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bo  nrged  that  this  was  a  oharge  on  lands,  there  was  a  disfcino- 
tion  between  those  cases  where  the  time  of  payment  is  postpon- 
ed from  the  drcomstances  of  the  legatee,  and  those  where  the 
sitoation  and  conyenienoe  of  the  fund  is  alone  considered:  Prioe 
▼.  WaihiM,  1  Dall.  8  [1  Am.  Dec.  222];  3  Co.  19;  8  Vin.  877;  1 
Yes.  321;  4  Bac.  394;  2  Eq.  Ca.  Ab.  548;  Ca.  t.  Tal.  116;  2  Atk. 
127;  3  Id.  319;  Bro.  Ch.  R.  120,  note. 

For  the  defendant  it  was  urged  that  this  was  a  lapsed  legacy, 
that  the  time  of  payment  was  uncertain;  that  upon  the  death  of 
Mary  before  the  mother,  her  eighth  part  sunk  into  the  inherit- 
ance, and  passed  to  the  heir  at  law;  and  that,  if  this  construc- 
tion was  not  correct,  the  reversion  of  the  land  being  vested  in 
Mary,  at  her  death  it  descended  to  her  children,  and  could  not 
go  to  the  personal  representative  of  the  mother:  2  Sal.  416; 
Dyer,  69;  2  Vent.  347;  Swin.  311;  2  Comy.  Dig.  663;  2  BL 
Com.  613;  2  Eq.  Ca.  Ab.  296;  1  Burr.  227;  3  P.  Wms.  20;  2 
Yem.  92,  417;  1  Id.  204,  321;  2  P.  Wms.  601,  610;  Cas.  t.  Tal. 
193;  Prec.  in  Cha.  290,  318. 

KiBSPATEiGK,  C.  J.  This  case  has  been  argued  by  the  defend- 
ant as  if  the  legacy  to  Mary  Catharine  were  a  legacy  charged 
upon  land,  and  therefore,  upon  the  death  of  the  legatee,  before 
the  day  of  payment,  would  become  merged  for  the  benefit  of  the 
heir.  It  does  not  appear  to  me  to  be  so.  It  is  a  devise  of  land 
to  be  sold  by  the  executor,  after  the  death  or  remarriage  of  the 
widow,  and  of  the  net  proceeds  thereof  to  be  equally  divided 
among  the  testator's  eight  children,  of  whom  Mary  Catharine 
is  one.  The  legacy,  therefore,  is  not  charged  upon  lands 
descending  to  the  heir,  the  money  is  not  to  be  raised  by  him, 
he  has  no  beneficial  interest  in  the  realty  out  of  which  it  is  to 
be  made.  He  may,  indeed,  by  a  mere  fiction  of  law,  be  let  in 
to  support  the  fee  in  remainder  until  the  time  appointed  for  the 
sale,  but  that  is  all.  The  sale  is  to  be  made  at  all  events.  The 
land  is  to  be  converted  into  money  for  the  convenience  of  the 
famUy,  and  especially  to  make  portions  for  daughters  and 
younger  children.  I  am,  therefore,  inclined  to  think  upon  the 
authority  of  1  Burr.  227;  1  Yes.  320;  2  Atk.  127;  8  Id.  319;  and 
Tal.  79,  that  the  fund  is  to  be  considered  as  money,  and  to  be 
sabjected  to  the  same  law. 

But  to  take  up  the  question  on  the  defendant's  own  ground. 
It  is  certain  that  legacies  charged  upon  land  are  subject  to  dif« 
fecent  rules  from  those  charged  upon  the  personal  estate  only. 
If  a  legacy  charged  upon  the  personal  estate  only  be  given 
nnconditionally,  and  dependent  upon  no  future  contingency, 
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ibeiiy  though  the  day  of  payment  be  postponed,  as  if  it  be  to 
be  paid  when  the  legatee  attains  the  age  of  twenty-one  yean, 
or  marries,  or  other  contingency  happens,  yet  if  the  legatee  die 
before  that  day,  his  repreeentatives  shall  take.  It  is  a  Tested 
legacy,  it  cannot  fall.  But  if  sach  legacy  be  charged  upon 
lands  in  the  hands  of  the  heir,  and  that  whether  it  be  the 
hceres  naius,  or  the  hcBren  facitis,  and.  the  legatee  die  before  the 
day  of  payment,  it  will  not  go  to  his  representatiTes,  but  will 
merge  in  the  land  for  the  benefit  of  the  heiis.  This  is  the 
general  rule.  But  then  there  is  an  exception  to  this  rule,  as 
well  settled  at  this  day  aa  the  rule  itself.  It  is  this,  that  when 
the  payment  is  postponed  merely  for  the  convenience  and 
benefit  of  the  estate  and  family,  and  not  on  account  of  consider- 
ations relating  to  the  legatee  himself,  then,  though  the  legatee 
die  before  the  day  of  payment,  yet  the  legacy  shall  not  meige 
for  the  benefit  of  the  heirs,  but  shall  go  to  ihe  r^resentatiTS. 
It  is  a  vested  legacy. 

Now  in  the  case  before  us  the  testator  is  making  an  equal  disto- 
bution  of  his  estate  among  his  children,  and  this  distribution  is 
postponed  as  is  manifest  from  the  whole  face  of  the  will  in 
consideration  of  the  circumstances  of  the  estate  and  family. 
It  is  postponed  in  order  to  make  a  comfortable  provision  for 
the  widow,  and  that  too  in  lieu  of  her  dower.  If  this  neces- 
sity had  been  out  of  the  way,  the  distribution  would  have  bean 
immediate.  There  was  no  consideration,  no  circumstance,  no 
contingency  immediately  connected  with  this  legatee,  which 
was  the  ground  of  the  postponement.  The  reasoning  of  the 
general  rule,  therefore,  does  not  apply  to  the  present  case.  It 
is  an  exception.  Upon  the  defendant's  own  ground  of  argu- 
ment, therefore,  I  think  the  law  is  against  him.  The  plaintiiF 
must  have  judgment.  Let  a  statement  be  made  of  the  sum 
due  with  interest,  and  we  will  look  at  it. 

BossEiiL,  J.,  was  of  opinion  that  the  plaintiff  ought  to 
cover. 

PsNiOKaTOir,  J.,  delivered  a  concurring  opinion* 


In  Wintermute  v.  Snyder,  2  Green.  Ch.  493,  the  doctrine  of  this  ease  is 
approved.  The  case  is  reoognized  as  anthoriiy  in  OropUy  v.  CbojMr,  19 
WalL  174,  Swftyne,  J.,  saying:  "The  real  estate  having  hean directed lif 
the  will  to  be  converted  into  money,  it  is  to  he  regarded  for  all  the  purposes 
of  this  case  as  if  it  were  money  at  the  time  of  the  death  of  the  testator. 
That  it  "was  not  to  he  sold  until  after  the  determination  of  two 
life  estates  does  not  aifoct  ihe  i^plieation  of  the  priaeipla 
■ahstanoe  and  not  form,  and  considers  that  as  dons  which  is  required  to  he 
done.  The  sale  being  directed  sheolutely,  the  time  is  Immaterial  "  Sea 
2  Bediield  on  Wills,  174, 253,  on  the  same  point,  notidngthe  principal 
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Heistsr's  Lessee  v.  Fortnbb. 

[3  Bmnr,  iO.] 

DBFBcnvE  Record  ko  Notice.— A  deed  or  other  instnansnt  dflledivdiy 
acknowledged  is  not  oonBtmctive  notice  to  a  botiajide  puchaaer. 

PUBOHASBB  AT  Shebiff's  Sale.-— A  purchaaerat  aslierifi'sflale  iflwithiii 
tbe  protection  of  the  recording  acts,  but  not  a  judgment  creditor. 

"Sjmx* — ^A  purchaser  at  a  sherififa  sale  is  not  affected  by  a  reTersal  of  the 
judgment  for  inegolarity. 

BncmcENTy  in  which  judgment  was  taken  for  the  plaintiff  sub- 
ject to  the  opinion  of  the  court  upon  the  following  statement  of 
facts:  Thomas  Bees,  being  seised  in  fee  of  the  premises  on  the 
twenty-eighth  of  April,  1788,  together  with  his  wife  Hannah, 
'Conveyed  the  same  to  Charles  Massey,  Israel  Jacobs  and  oth- 
ers, their  heirs,  etc.,  in  consideration  of  several  sums  due  them 
and  five  shillings,  in  trust,  to  sell  and  apply  the  proceeds 
thereof  to  the  payment  of  all  the  debts  due  by  Bees  to  such 
creditors  as  would  agree  to  certain  conditions  contained  in  a 
eerfcain  instrument;  the  surplus  to  be  for  the  grantor.  This 
deed  was  acknowledged  before  Frederick  A.  Muhlenberg,  a  jus- 
tice of  the  common  pleas  of  Montgomery  county,  where  the 
{jxantors  resided,  and  on  the  twenty-sixth  of  February,  1790, 
recorded  in  Northumberland  county,  in  which  county  the  lands 
were  situated. 

The  deed  contained  a  reservation  to  Bees  of  full  power  to 
4nter  upon  and  occupy  the  premises,  and  enjoy  the  rents  and 
profits  thereof  for  the  term  of  four  years  from  the  first  of  April, 
1788;  as  well  as  to  prosecute,  in  his  own  name,  or  in  that  of  the 
trustee,  at  his  own  oost,  any  action  for  the  recovexy  of  all  or 
say  of  the  lands  daring  the  term.    Notwithstanding  this  reser* 
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Tation,  the  grantees  were  at  liberty  to  sell  any  or  all  of  the 
lands  within  the  foor  years.  On  the  twenty-ninth  of  April, 
1788,  Jacobs  and  nineteen  other  creditors  of  Bees,  in  consider* 
ation  of  the  assignment,  agreed  to  suspend  all  demands  against 
him  for  four  years  from  April  1, 1788,  yet  not  so  as  to  debar 
them  from  demanding  a  dividend  of  such  money  as  should 
come  to  the  hands  of  tiie  trustees  within  that  period,  and  rati- 
fied and  confirmed  the  agreements  made  by  the  trustees  with 

Abraham  Weitner  obtained  a  judgment  against  Bees  on  tha 
twenty-fifth  March,  1789,  and  also  in  an  action  instituted  De- 
cember term,  1787.  On  the  fifteenth  March,  1792,  Weitner, 
by  a  written  instrument,  recognized  the  instruments  of  the 
twenty-eighth  and  twenty-ninth  April,  1788,  and  bound  him- 
self  to  abide  by  the  conditions  in  the  latter  as  fully  as  if  he  had 
executed  the  same.  The  executors  of  Weitner  obtained  a  9cire 
facias  on  the  judgment  of  1789,  returnable  in  February,  1796, 
to  which  the  sheriff  returned  **  nihil ;"  judgment  was  thereupon 
entered  for  the  executors,  February  9, 1796.  A  teskitum  A.  fa., 
issued  upon  this  judgment  to  Northumberland  county,  return* 
able  in  August,  1797,  and  a  te^atum  vend.  exp.  to  November 
following,  upon  which  the  lands  were  sold  to  Heister  by  the 
sheriff,  and  deed  made  accordingly. 

Duncan,  for  plaintiffs. 

2>.  Smith  and  Waits,  for  the  defendants. 

Teates,  J.  The  first  question  which  presents  itself  for  con* 
sideration  in  this  case  is,  whether  the  deed  of  assignment  from 
Thomas  Bees  and  wife  to  Charles  Massey  and  others,  dated 
twenty-eighth  April,  1789,  not  being  recorded  in  Northumber- 
land county  within  six  months  from  its  date,  is  not  merely  Toid  to 
all  intents  and  purposes,  except  as  between  him  and  his  trustees  f 

This  depends  upon  the  words  of  the  eighth  section  of  the  act 
**  for  acknowledging  and  recording  of  deeds,''  passed  in  1715, 
1  St.  Laws.  112,  which  are  as  follows:  "No  deed  or  mortgage, 
or  defeasible  deed  in  the  nature  of  mortgages,  hereafter  to  be 
made,  shall  be  good  or  sufficient  to  convey  or  pass  any  freehold 
or  inheritance,  or  to  grant  any  estate  therein  for  life  or  years, 
unless  such  deed  be  acknowledged,  proved,  and  recorded  within 
six  months  after  the  date  thereof,  where  such  lands  lie,  as  here- 
inbefore directed  for  other  deeds." 

It  has  been  contended  that  this  is  a  defeasible  deed,  because 
if  Bees,  or  any  one  in  his  behalf,  had  paid  the  debts  intended  to 
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be  secured  thereby,  or  if  part  of  the  lands  conyeyed  had  been 
foond  eufScient  for  those  pnrpoeeSy  equity  would  have  decreed 
a  Teconveyanoe  to  Bees,  and  of  course  in  our  state  the  uses 
would  have  inured  to  his  benefit.  It  is  said  that  the  section 
under  consideration  is  similar  to  sec.  1  of.  the  statute,  27  Hen. 
8,  c.  16,  the  words  of  which  are:  '*that  no  manors,  lands,  etc., 
shall  pass,  alter,  or  change  from  one  to  another,  whereby  any 
estate  of  inheritance  or  freehold  shall  be  made  or  take  efTect, 
etc.,  except  the  same  baigain  and  sale  be  made  by  writing, 
indented,  sealed,  and  enrolled,  etc.,  within  six  months  next 
after  the  date  of  the  same  writings,  indented,  etc."  Under  this 
statute  it  has  been  resolved,  2  Inst.  671;  Cro.  Jac.  408;  Cro. 
Car.  110,  216,  669,  that  no  estate  passes  until  the  deed  be  en- 
rolled; but  when  enrolled,  it  relates  to  the  time  of  its  execution, 
if  no  act  has  been  done  to  prevent  it.  But  it  has  never  been 
considered,  under  the  recording  act  of  1716,  that  aU  deeds  were 
to  be  recorded  within  six  months,  the  words  in  the  nature  of 
mortgages,  in  the  plural  number,  being  construed  to  relate  to 
all  the  preceding  words  in  the  sentence;  and  the  point  has  been 
so  adjudged  in  this  court  upon  argument.  Assuming  this  then 
as  the  true  construction  of  the  law,  the  only  question  is  whether 
this  be  a  mortgage  for  securing  the  payment  of  money,  within 
the  intention  of  the  act,  or  an  absolute  conveyance.  It  is  cer- 
tain that  the  debts  due  to  the  creditors  formed  the  considera- 
tion of  the  deed,  and  with  the  nominal  sum  of  five  shillings,  is 
so  expressed  therein;  but  it  is  also  clear  that  the  trustees  were 
vested  with  the  complete  legal  estate,  and  were  empowered  to 
sell  a]l  or  any  of  the  lands  in  Northumberland  county,  in 
such  convenient  time  as  to  them  should  seem  meet,  either  by 
public  or  private  sale,  without  the  control  or  interference  of  the 
grantor. 

I  fully  admit  the  maxim,  once  a  mortgage  always  a  mortgage: 
1  Yem.  8,  33, 190,  488;  1  Wms.  268;  and  that  every  mortgage 
is  a  conditional  sale:  8  Wms.  9;  1  East,  296;  1  H.  Bl.  lid. 
But  mortgages  are  distinguished  from  defeasible  purchases  sub- 
ject to  a  repurchase:  Pow.  on  Mort.  34,  60, 166,  301,  802.  In 
this  government  where  a  mortgagee  would  recover  the  money 
due  to  him  after  default  made  by  the  mortgagor,  the  old  act  of 
1706,  **  for  taking  lands  in  execution  for  payment  of  debts," 
prescribes  the  mode  of  recovery  by  suing  out  a  scire  faciaSf 
"  after  the  expiration  of  twelve  months  next  ensuing  the  last 
day  whereon  the  mortgage  money  ought  to  be  paid,  or  other 
venditions  performed,"  and  then  proceeding  upon  the  judg« 
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ment  by  levari  facias.  It  will  not  be  pretended  thai  proceed- 
iiigB  of  this  lind  could  regularly  be  had  upon  the  deed  under 
eoBsidenition,  or  that  the  trustees  could  not  proceed  to  a  sale 
of , the  premises  conveyed  without  the  instEUznentalily  of  a  court 
of  record;  and  thinking  as  I  do,  that  mortgages  reooTerabla 
uztdsr  the  prorisiQns  of  the  former  act  of  1705  are  alone  oora* 
prdended  by  the  eighth  section  of  the  recording  act  of  1715* 
I.am  of  opinion  that  the  not  recording  of  this  deed  in  the 
proper  county  within  mx  months  from  its  date  does  not  affect 
its  binding  force. 

!Ehe  second  question  is  whether  the  recording  of  this  deed 
vqaon  the  tweniy-siztii  February,  1790,  operates  as  constructive 
noiioe  of  its  contents  to  the  lessor  of  the  plaintiff  in  the  pres- 
ent ejectment.  The  deed  was  acknowledged  on  the  twenty* 
ninth  April,  1786,  by  Bees  and  his  wife,  before  Fredezidi. 
Augustus  Muhlenberg,  esquire,  one  of  the  justices  of  the  ooui« 
of  connnon  pleas  of  Monl^omeiy  county,  at  which  tune  no  law 
of  the  state  authorised  such  acknowledgment  where  the  lands 
lie  in  a  different  county,  nor  was  the  recorder  of  Northumber- 
land county  authorized  to  place  the  same  on  record  in  February, 
1790.  It  is  in  vain  to  say  that  the  law  will  presume  the  jiulicial 
.officer  to  have  competent  authority  when  it  clearly  appears  to 
us  by  his  style  of  office  that  he  had  no  such  legal  power.  I  by 
no  means  think  that  the  doctrine  of  constructive  notice  shonUI 
.be  extended  beyond  its  settled  limits.  Lord  Chancellor  Beide^ 
^dale  in  Lord  Dunsany  v.  Latouche^  1  Scho.  &  Lef .  167,  has  said 
that  if  a  deed  in  Ireland  be  unduly  registered,  it  gaino  no  pref- 
erence thereby,  and  though  his  doctrine  in  that  case  has  been 
affected  by  a  subsequent  decision  in  the  court  of  exchequer,  1 
Scho.  &  Lef.  468, 1  do  not  ffnd  that  his  observation  in  this  pwE^ 
ticular  has  been  questioned. 

The  same  thing  is  asserted  by  Mr.  Sugden.  He  observes  it 
would  seem  that  the  courts  might  hold,  without  any  violation  of 
principle,  that  a  purchaser  should  not  be  deemed  to  have  notice 
of  an  equitable  incumbrance  by  the  mere  registry  of  it,  unless  it 
was  duly  registered:  Sugden,  470.  ^  But  the  very  point  has 
been  determined  in  the  supreme  court  of  the  United  States  in 
1605,  in  Hodgson  v.  BuMs,  3  Cranch.  155,  on  error  to  the  circuit 
court  for  the  district  of  Columbia,  that  a  mortgage  of  chatlels 
in  Virginia,  not  acknowledged  or  proved  by  the  oaths  of  three 
witnesses,  according  to  the  laws  of  that  state,  though  recorded, 
*was  void  as  against  creditors  and  subsequent  purchasers.  A 
«ase,  similar  in  principle,  came  before  Judge  Braokenxidge  and 
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mjaelfy  at  a  ciieait  court  in  Lewistown  in  May»  1801,  between 
the  lessee  of  Joseph  Simon  and  William  Brown  [2  Am.  Deo. 
868].  There  the  plaintiff  claimed  the  lands  in  controTerqr* 
tmder  an  application  in  the  name  of  Bobert  Semple,  assigned 
to  Joseph  Simon  on  the  eighteenth  of  Jannaij,  1769.  The  de- 
fendant claimed  under  the  same  applieation  which  was  assigned 
to  William  Plonket  on  the  third  of  May,  1782.  To  show  a  con-, 
fitruetive  notice  to  the  defendant  of  this  previous  assignment  to 
Simon,  the  certificate  of  its  being  recorded  in  Cumberland 
county  on  the  twenty-sixth  of  March,  1779,  was  offered  in-evi- 
dence*  This  defendant  held  under  Heniy  Drinker,  who  had 
purchased  from  John  Thomburgh  on  the  twenty-eighth  of 
April,  1796.  The  assignment  to.  Simon  was  recorded  on  the 
oath  of  Solomon  Etting,  before  Bobert  Maxwell,  esq.,  then 
president  of  the  court  of  common  pleas  of  Franklin  county, 
that  Semple  had  acknowledged  the  assignment  to  be  his  act 
and  deed,  and  that  certain  persons  were  the  subscribing  wit- 
nesses thereto.  The  court  held  that  the  affidavit  was  informal 
and  illegal,  and  did  not  authorize  the  recording  of  the  assign- 
ment; it  was  no  evidence  whatever  of  notice  to  the  defendant, 
and  could  not  be  received  as  such.  Upon  these  authorities,  I 
hold  that  the  lessor  of  the  plaintiff  cannot  legally  be  said  to 
have  had  constructiTe  notice  of  the  deed  to  the  trustees,  though 
plaoed  on  record  by  them,  without  having  taken  the  necessaay 
preliminazy  steps  for  that  purpose. 

The  remaining  question  is,  whether  a  court  of  equity,  under 
all  the  dreumstances  of  this  case,  would  afford  relief  to  the 
trustees.  It  has  been  strongly  urged  on  the  part  of  tiie  defend* 
ant,  that  a  judgment  creditor  is  not  vrithin  the  meaning  of  the 
supplement  to  the  act  for  acknowledging  and  proving  of  deeds, 
passed  on  the  eighteenth  of  March,  1775:  1  St.  Laws,  708. 
That  the  oxiginal  judgment  of  Weitner  in  Montgomeiy  county, 
was  no  incumbrance  on  the  lands  which  lie  in  Northumberland 
county,  and  that  the  judgment  on  the  scire  faciaa  vras  a  mere 
nullity,  being  founded  on  one  nihU  returned,  nor  could  it  haTo 
been  served  either  on  Bees  or  the  terre-tenants,  who  lived  out 
of  the  bailiwick  of  the  sheriff,  and  consequently  the  judgment 
entered  thereon  was  radically  defective,  being  without  notice; 
that  this  procedure  of  Weitner  was  in  direct  violation  of  his 
plighted  faith,  and  fraudulent  as  to  the  other  creditors  of  Bees, 
and  therefore  could  confer  no  right;  that  if  the  trustees  had 
known  of  the  levy  or  sale  of  the  lands,  they  could  readily  have 
ebtained  the  sale  of  the  lands  to  be  set  aside,  as  well  on  the 
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ground  of  irregolarity  in  not  serving  the  scire  facias,  as  of 
Weitner's  written  engagement,  and  that  this  being  the  first 
opportunity  afforded  them  of  contesting  the  matter,  it  should 
be  taken  nunc  pro  tunc;  that  this  is  substantially  the  same  case 
as  if  the  sheriff  had  levied  on  the  lands  of  a  stranger  whose 
deed  had  not  been  regularly  recorded,  because,  as  to  Weitner, 
the  lands  were  no  longer  subject  to  his  execution,  nor  could  he 
levy  on  them  against  his  own  stipulation,  and  that  und^r  the 
fourth  section  of  the  aforesaid  act  of  1705,  the  sheriff's  Tendee 
is  to  hold  the  land  for  such  estate,  as  the  debtor  himself  might, 
could  or  ought  to  do,  at  or  before  the  taking  the  same  in  execu- 
tion. 

These  aiguments  have  some  force,  but  more  plausifailiij. 
They  are,  however,  entitled  to  distinct  answers,  if  such  can  be 
given.  Unquestionably,  it  is  a  case  of  hardship  on  either  side; 
and  where  the  loss  shall  be  thrown,  on  solid  legal  principles 
conducive  of  permanence  to  land  titles  and  to  the  public  secur- 
ity, is  the  great  object  of  inquiry. 

I  freely  concede  that  a  judgment  creditor  is  not  to  be  con- 
sidered as  a  purchaser  or  mortgagee,  within  the  words  or  spirit 
of  the  supplement  to  the  recording  act,  passed  on  the  eighteenth 
of  March,  1775.  Neither  the  preamble,  enacting  clause,  nor 
exception,  embraces  the  case  of  a  judgment  creditor;  and  if  the 
legislature 'had  meant  to  include  such  creditors,  they  would 
have  so  declared  themselves  in  clear  and  unequivocal  terms. 
This  point  was  determined  by  Judge  Smith  and  myself,  at  a 
circuit  court  held  in  Fayette  county,  in  October,  1804,  between 
the  lessee  of  James  Rogers  and  John  Gibson  and  others.  Money, 
which  is  advanced  on  a  mortgage,  is  parted  with  on  the  security 
of  the  lands;  but  a  man  is  as  often  trusted  on  the  security  of  his 
person  and  effects  as  of  his  lands.  But  a  purchaser  under  a 
judgment  stands  on  a  very  different  footLog  from  the  plaintifl 
in  that  action. 

I  likewise  agree,  that  the  judgment  on  the  scire  facias  in 
Montgomeiy  county  was  wholly  irregular;  and  that  the  court 
from  which  the  process  issued  would,  without  hesitation,  have 
set  aside  the  sale,  on  both  of  the  grounds  alleged,  if  applica- 
tion had  been  made  to  them  previous  to  the  acknowledgment  of 
the  sheriff's  deed.  The  judgment  also  would  have  been  reversed 
on  error.  Nevertheless,  under  the  last  section  of  the  afore- 
mentioned act  of  1705,  *'  if  the  judgment  had  been  reversed  for 
error,  the  lands  could  not  be  returned,  nor  the  sheriff's  sale 
thereof  be  avoided,  but  restitution  only  should,  in  such  case,  be 
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made  of  the  money  or  price  for  which  the  lands  were  sold." 
This  is  strictly  agreeable  to  the  principles  of  the  common  law, 
in  case  of  the  sale  of  a  term  for  years  in  England,  in  order  that 
sales  by  sherifiEs  may  not  be  deifeated,  3  Co.  96,  b.,  148  a.;  1 
Yez.  195-136,  provided  the  sale  has  been  to  a  stranger:  Dy. 
S63  a.;  Yelv.  180;  2 Leon.  92;  6  Co.  90;  Jenk.  264;  Cro.  El.  278. 

The  justice  and  regularity  of  the  proceedings  of  one  tribunal 
can  only  be  re-examined  in  a  superior  court,  and  cannot  be  re- 
viewed or  corrected  by  another  tribunal  collaterally  in  another 
suit.  But  if  Weiiner  or  his  executors  had  become  the  pur- 
chasers at  the  sheriff's  sale,  the  trustees  might  have  taken  ad- 
vantage of  the  illegality  of  their  proceedings,  and  of  the  fraud 
practiced  by  him  or  them  on  the  other  creditors.  Express 
notice  also  of  the  deed  made  to  the  trustees  would  be  brought 
home  to  him  by  his  written  recognition  thereof.  It  is  the  great 
prominent  feature  of  this  case  that  neither  direct  nor  impUed 
notice  of  the  assignment  can  be  imputed  to  the  lessor  of  the 
plaintiff.  He  was,  therefore,  a  bo7ia  fide  purchaser,  and  paid 
his  money,  confiding  in  the  judgment  of  a  court  of  competent 
jurisdiction  under  a  fair  sale,  and  is  entitled  to  protection  under 
the  words  and  spirit  of  the  act  of  eighteenth  March,  1776. 
Having  the  legal  estate  in  him,  a  court  of  chancery,  between 
two  equities,  would  not  interpose  to  his  disadvantage,  but 
where  the  loss  has  happened  there  would  it  be  permitted  to  con- 
tinue. It  falls  within  the  common  rule  that  where  of  two  per- 
sons equally  innocent  or  equally  blamable,  one  must  suffer,  the 
loss  shall  be  left  with  him  on  whom  it  has  fallen.  Where  there 
is  equal  equity,  it  is  fully  settled,  the  law  must  prevail.  It  has 
been  decreed  that  the  registering  of  an  equitable  mortgage  in 
Middlesex  is  not  presumptive  notice  of  itself  to  a  subsequent 
legal  mortgagee,  so  as  to  take  from  him  his  legal  advantage: 
Ambler,  678.  And  I  may  be  permitted  to  repeat  what  Sir 
Joseph  Jekyll  said  upon  another  occasion,  2  Eq.  Cas.  Abr.  609, 
pi.  7,  that  under  the  special  circumstances  of  this  case,  though 
Mr.  Heister  might  have  searched  the  records  of  Northumber- 
land county,  yet  he  was  not  bound  to  do  it,  when  the  insertion 
of  the  deed  on  the  record  was  wholly  imauthotized. 

When  it  is  objected  here  that  the  plaintiff  can  only  succeed 
to  the  rights  of  Weitner,  and  can  take  no  larger  estate  than 
Bees  held  at  the  time  of  the  lands  being  levied,  it  must  be  re- 
membered that  the  judgment  on  the  scire  faciaa  and  the  exe- 
cutions issued  thereon,  were  not  merely  void  but  voidable;  and 
that  Heister  remains  uninfected  with  the  slightest  species  of 
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fraud,  and  an  entire  stranger  to  all  the  proceedings  between 
the  original  parties.    It  will'  not  be  questioned,  if  Bees  had 
sold  these  lands  to  an  innocent  stranger,  who  had  acted  with 
the  most  perfect  good  faith  throughout  the  whole  transaction, 
and  had  obtained  the  registry  of  his  deed  before  the  assignmeni 
had  been  duly  recorded  in  the  only  manner  known  to  the  law, 
that  such  vendee  would  have  been  within  the  plain  words  and 
meaning  of  the  supplement  to  the  recording  act.     Now,  to 
Weitner  and  his  executors  the  plaintiff  is  wholly  a  stranger, 
and  whatever  right  or  interest  Bees  could  legally  convey,  the 
sheriff  might  levy  on  and  sell,  and  his  vendee  coming  in  by  act 
of  law,  would  be  entitled  thereto.    He  cannot  possibly  be  in  a 
worse  situation  than  if  Bees  had  sold  and  conveyed;   on  the 
contrary,  he  might  justly  claim  every  preference  which  the 
policy  of  the  law  confers  on  purchasers  at  sales  made  by  the 
officers  of  justice.    Lord  Hardwicke  has  said,  1  Yes.  123,  that 
the  rule  is  light  that  whoever  takes  the  assignment  of  a  bond» 
being  a  chose  in  action,  takes  it  subject  to  all  the  equity  in  the 
hands  of  the  original  obligee,  but  length  of  time  and  circum- 
stances may  vary  that,  and  make  the  case  of  the  assignee 
stronger. 

For  these  reasons,  I  am  of  opinion  that  however  unworthy 
the  conduct  of  Weitner's  executors  may  have  been  (and  it  surely 
merits  great  reprehension,  and  will  be  viewed  by  every  honest 
man  wil^  much  indignation,  if  they  really  knew  the  facts),  how- 
ever irregular  their  proceedings,  and  however  hard  the  case 
may  bear  on  the  creditors  in  general,  the  trustees  can  impute 
their  loss  solely  to  their  own  mistakes  and  negligence,  and  that 
their  only  remedy  is  either  by  writ  of  error  on  the  judgment  in 
Montgomery  county,  or  by  suit  against  the  legal  representatives 
of  Weitner  for  their  gross  misconduct.  On  the  whole,  I  am 
abundantly  satisfied  that  judgment  should  be  entered  for  the 
plaintiff. 

BBACXBNBmaE,  J.  In  this  case  the  title  is  admitted  to  have 
been  in  Thomas  Bees,  on  the  twenty-eighth  April,  1788.  This 
title  is  alleged  to  be  derived  to  the  lessor  of  the  plaintiff, 
through  a  judgment  in  favor  of  Abraham  Weitner  against  Bees» 
on  the  twenty-eighth  March,  1789,  in  Montgomery  county, 
upon  which  the  executors  of  Weitner  obtained  judgment  on 
9cire  facias  the  ninth  of  February,  1796;  a  testatum  fi.  fa.  to 
Northumberland,  issued  upon  this  judgment,  returnable  to 
August,  1797,  and  a  testatum  vend.  exp.  to  November,  1797, 
upon  which  the  lands  in  question  were  sold  to  Heister  by  the 
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sheriff,  who  made  this  return  to  the  vendiHowi,  and  ezecated  a 
deed  aooordingly. 

The  alleged  defect  in  this  deriTatton,  as  Testing  the  intereei 
of  the  debtor  in  the  purchaser,  is  an  alleged  irregolaritj  in  the 
proceedings  under  which  the  sale  was  made.  No  retams  appear 
on  the  reeord  of  the  leslaium,  of  a  levy  on  the  property  sold, 
so  as  to  ground  a  vendUioni  exponas  on  which  the  sale  was  made. 
Bnt  the  proper  time  for  the  debtor,  or  those  who  have  an  in- 
terest in  him,  to  have  availed  themselves  of  this  defect  was  be- 
fore the  deed  was  made  by  the  sheriff,  or  acknowledged  in 
court.  This  and  the  like  objections  come  forward  properly  at 
that  stage.  But  even  on  a  writ  of  error,  supposing  this  irregu- 
larity to  be  such  error  as  would  avoid  the  sale,  a  debtor  who 
had  not  availed  himself  of  it  at  the  proper  stage,  would  not  be 
relieved  against  the  sale,  even  at  common  law,  where  a  stranger 
was  the  purchaser:  Ooodyer  v.  Junce^  1  Telv.  179,  no  return 
made  to  ground  a  tettaiwm^  yet  execution.  It  shall  be  pre- 
sumed there  was  such  writ,  and  if  sale  has  been  made  to  a 
stranger,  yet  upon  the  reversal  the  debtor  shall  not  have  his 
term  again;  for  it  is  the  party's  folly  he  does  not  pay  the  judg- 
ment, and  if  such  a  sale  should  be  avoided  no  one  would  buy 
goods  of  the  sheriff,  whereby  many  executions  would  fail. 

The  title  of  plaintiff  is  also  resisted  by  what  is  alleged  to  be  a 
title  derived  from  the  debtor  Bees,  prior  to  the  lien  under  which 
the  plaintiff  derives  title,  that  is,  the  attaching  of  the  judgment 
under  which  the  sale  was  made;  in  fact  before  even  the  judg- 
ment was  entered  on  which  the  tegUdum  issued,  which  alone 
ooold  attach  upon  the  lands  in  question.  This  was  by  a  con- 
veyance from  the  debtor.  The  first  question  which  arises  must 
respect  the  nature  of  this  conveyance.  If  absolute,  and  for  a 
Taluable  consideration,  and  bona  fide^  transferring  the  property, 
it  takes  place  of  the  judgment  or  teskUum  fi.  fa.  under  it,  for  it  is 
prior.  But  the  consideration  was  the  discharge  of  the  grantor's 
debts,  except  as  to  the  nominal  sum  of  five  shillings;  and  though 
creditors  are  the  grantees,  yet  they  are  in  fact  but  trustees  for  this 
purpose,  and  by  the  special  provision  of  the  conveyance,  only 
for  soch  of  the  creditors  as  should  sign  and  agree  to  certain 
conditions  in  a  certain  instrument,  the  surplus  money  to  be  for 
the  grantor  after  paying  all  debts.  This  must  mean  the  debts 
of  SQoh  creditors  as  should  sign  and  agree  as  aforesaid,  or  tak- 
ing it  to  mean  all  debts  of  all  creditors,  and  the  grant  to  be  for 
Una  object,  yet  it  is  ''  reserving  to  the  grantor  full  power  and 
perfect  liberty  to  enter  upon,  occupy  and  enjoy  all  or  any  part 
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of  the  said  lots  and  lands«  situated  in  the  oouniy  of  Korthomber- 
land,  and  to  take  and  receiye  the  yearly  rents,  issues  and  profits 
thereof,  for  and  during  the  term  of  four  years,  the  grantees  to 
be  at  liberty  to  sell  any  of  the  lands  in  Northumberland  county 
within  the  four  years  notwithstanding  the  above  reservation/* 
The  land  in  question  was  in  the  county  of  Northumberland. 

This  grant  was  good  against  the  grantor,  and  defeasible  only 
by  satisfying  the  object  of  the  grant.  But  by  so  doing,  it  was 
as  much  defeasible  as  a  mortgage.  A  sale  made  in  pursuance 
of  the  trust  would  be  good;  but  the  grantor  must  be  considered 
as  having  an  equitable  right  to  supersede  all  execution  of  the 
trust  by  satisfying  the  object  of  it.  Where  an  estate  is  con- 
veyed to  trustees,  upon  trust  to  sell  and  pay  debts,  etc.,  and  to 
pay  the  surplus  of  the  moneys  to  arise  by  sale  to  the  grantor,  the 
debt  of  the  judgment  creditor  can  only,  it  should  seem,  affect 
the  surplus  moneys  in  the  hands  of  the  trustees,  and  is  not  a 
lien  on  the  estate  itself:  Sugden's  Law  of  Yendors,  305.  But 
no  sale  here  had  taken  place  prior  to  the  levy  or  sale  under  the 
judgment;  so  that  the  case  of  a  purchaser  under  the  trustee  does 
not  intervene.  But  this  grant  though  good  against  the  grantor 
or  judgment  creditor  to  this  extent,  cannot  farther  affect  credi- 
tors who  do  not  choose  to  accede  to  the  instrument.  As  to 
them  it  is  void;  for  in  the  words  of  the  statute  13  Eliz.  c.  6,  it 
may  be  to  the  let  or  hindrance  of  the  due  course  and  execution 
of  law  and  justice,  "  and  as  against  such  persons  whose  actions, 
suits,  debts,  accounts,  etc.,  might  be  in  anywise  disturbed, 
hindered  or  delayed,  it  is  void,  frustrate  and  of  no  effect."  Even 
with  personal  notice  of  this  deed,  therefore,  I  take  it  the  debt 
before  due,  and  owing,  and  contracted  on  the  credit  of  this  fund, 
M  must  be  presumed,  could  not  be  affected  by  this  grant  in 
proceeding  to  recovery. 

In  this  view  of  the  case  it  might  not  be  necessary  for  me  to 
consider  the  effect  of  the  registry  of  this  conveyance  as  giving 
notice  of  it,  the  duly  registering  being  questioned  on  the  ground 
that  it  had  not  been  proved  according  to  the  requisites  of  the 
registering  act.  Nevertheless,  having  an  opinion,  I  may  ex- 
press it,  which  is,  that  it  would  not  seem  to  have  been  so  proved 
as  to  warrant  the  registering  in  the  county  of  Northumberland; 
and  taking  that  to  be  so,  I  have  no  hesitation  in  saying  that  it 

uld  not  be  notice.  This,  if  notice,  is  constructively  so;  and 
the  law  cannot  construe  that  as  having  an  effect  which  is  not 
brought  within  its  requisites.  It  is  on  this  ground  that  it  can- 
not give  priority;  and  how  then  shall  it  operate  as  notice. 


July,  1809.]    Hsibisb's  Lessee  t;.  Fobtneb.  427 

ip  the  pxindple  on  which  priority  is  giTen.  This  was  my  way 
of  ihinking  at  the  argument,  since  which  I  find  in  the* books  a 
confirmation  of  my  opinion.  For  though  it  is  thrown  out  by 
the  chancellor  Bedesdale,  that  if  registry  be  notice,  it  must  be 
notice  whether  duly  registered  or  not:  Shoales  and  Lefroy,  157; 
yet  we  have  this  dictum  adverted  to  iu  Sugden's  Law  of  Yen- 
dors,  470,  with  the  author's  comment,  "that  this  is  assuming 
what  has  never  been  decided;  and  it  should  seem  that  the  courts 
might  hold,  without  any  violation  of  principle,  that  a  purchaser 
should  not  be  deemed  to  have  notice  of  an  equitable  incum- 
brance by  the  mere  registry  of  it,  unless  it  was  duly  registered. 
Why  should  equity  interfere  in  favor  of  an  incumbrancer,  when 
he  has  not  complied  with  the  salutary  requisitions  of  that  very 
act  upon  which  he  lays  his  foundation  for  relief?"  To  apply 
this  to  the  deed  in  question  it  is  taking  it  to  be  but  an  equitable 
conveyance;  but  the  reasoning  is  the  same  where  the  contest, 
as  it  is  alleged  in  this  case  to  be,  is  between  a  prior  and  subse- 
quent absolute  conveyance.  Why  should  the  law  interfere  in 
favor  of  a  purchaser  to  construe  notice  by  a  registry  which 
has  not  been  made  according  to  the  requisites  of  the  register- 
ing act? 

But  we  come  now  to  the  main  strength  of  the  case  on  behalf  of 
the  defendant.  The  judgment  creditor  under  whom  the  plaintiff 
claims,  Abraham  Weitner,  did  by  his  deed  recognize  the  deed 
of  Bees,  and  also  another  deed  of  other  creditors  recognizing  the 
deed  of  Bees;  and  therefore  it  cannot  be  in  his  mouth  to  say 
that  he  is  letten,  hindered,  or  delayed  in  his  execution;  and 
the  conveyance  in  question  bars  any  right  derived  to  him  under 
his  judgment,  thus  proceeded  upon  contrary  to  his  agreement. 
But  who  is  it  that  shall  set  up  this  bar  against  him  ?  Thomas 
Bees,  the  debtor,  or  those  who  come  in  under  him  by  virtue  of 
these  trust  deeds,  so  given  or  acceded  to  ?  Shall  they  be  per- 
mitted to  set  this  up  against  a  purchaser  under  Thomas  Bees,  the 
debtor  ?  Will  it  not  be  an  answer  from  a  purchaser  to  say,  you 
suffered  this  judgment  to  stand  on  the  record  without  an  entry 
of  satisfaction  or  stay,  and  what  is  more,  this  deed  of  Weitner 
is  not  recorded  duly  or  unduly.  I  have  had  no  notice  of  it, 
actual  or  constructive.  I  have  been  led  to  lay  out  my  money  by 
this  appearance  of  an  existing  judgment,  and  proceeding  under 
it;  and  whether  by  the  fraud  of  the  judgment  creditor  or  the 
want  of  information  on  the  part  of  his  executors,  the  negli- 
gence of  the  debtor  or  his  grantees,  it  ought  not  to  work  me  an 
injury.    It  is  contrary  to  the  policy  of  the  law  in  supporting 
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sheriffs'  sales,  which  might  have  been  set  aside  on  motion,  or 
reversed  by  writ  of  enor.  In  this  view  of  the  case,  a  purchaser 
is  in  a  better  situation  than  a  judgment  creditor  himself.  For 
the  want  of  notice  will  protect  him,  yrbUe  the  privity  of  the 
judgment  creditor  to  the  transaction  takes  that  away. 

As  to  a  judgment  creditor  not  being  a  purchaser,  strictly 
speaking,  he  is  not  so.  His  lien  approaches  him  to  the  char- 
acter of  a  mortgagee.  One  cannot  call  a  judgment  creditor  a 
purchaser;  all  that  he  has  by  the  judgment  is  a  lien  upon  the 
land:  2  P.  Wms.  491.  But  ''the  statute  of  Elizabeth  ex- 
pressly extends  to  charges  upon  the  land;  for  the  words  are, 
'  shall  or  do  bargain,  etc.,  or  charge. the  same  lands,'  and  charges 
upon,  as  well  as  charges  out  of  the  land,  seem  within  their  nat- 
ural import.  It  is  true  the  conusee  of  a  statute  or  recognizance 
has,  in  strict  legal  language,  no  charge  upon  the  land;  he  has 
neither  a  right  in,  nor  a  right  to  the  land;  and  if  he  release 
his  right  in  or  to  the  land,  he  may  nevertheless  extend  it  if  he 
choose.  Bat  yet  in  common  intendment,  statutes  and  recog- 
nizances are  charges  upon  the  land,  and  they  have  been  so  called 
in  courts  of  law;  and  it  would  have  been  too  much  to  circum- 
scribe the  operation  of  a  law  for  the  prevention  of  frauds,  by 
insisting  on  such  technical  formalities.  In  Oarth  v.  Estfield,  it 
was  said,  that  though  the  statute  did  not  expressly  speak  of 
conusees,  it  shotdd  be  expounded  to  extend  to  them,  for  the 
statute  had  always  received  an  equitable  construction  to  relieve 
purchasers":  Roberts  on  Fraud.  Convey.,  892.  The  purchaser 
at  sheriff's  sale  is  a  purchaser,  and  protected  under  want  of  no- 
tice like  every  other.  The  consequences  would  be  monstrous, 
if  the  law  would  suffer  him  to  be  disturbed  by  the  collusion  and 
secret  trust,  or  to  be  effected  eien  by  the  culpable  negligence 
of  those  who  were  under  a  moral  and  legal  obligation  to  do 
something,  which  would  save  others  from  laying  out  their  money 
without  consideration.  The  policy  of  the  law  to  obviate  fraud 
is  against  it.  I  concur  in  the  argument  of  coimsel  on  one  side 
in  this  case,  that  even  had  the  debt  been  paid  by  Bees  or  by  his 
trustees  to  the  judgment  creditor,  or  had  an  agreement  in  writ- 
ing been  made,  but  not  filed,  or  a  release  not  put  upon  record, 
this  would  not  affect  an  innocent  purchaser  under  the  outstand- 
ing judgment.  There  will  be  a  loss  in  this  case,  provided  the 
estate  of  Bees  shoxdd  prove  insolvent;  and  it  comes  to  this, 
whether  it  shall  fall  upon  creditors  who  have  gone  out  of  the 
ordinary  course,  by  an  arrangement  with  the  debtor,  however 
founded  in  humanity  to  him  and  a  spirit  of  equal  justice  to 
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other  creditors,  yet  who  have  not  conducted  the  airasgemeat 
in  such  a  manner  as  to  save  purchasers  from  laying  out  their 
money  on  the  property  which  was  the  subject  of  the  arrangement. 
This,  I  admit,  is  taking  it  as  established,  that  the  conveyance 
to  the  trustees  in  the  first  instance  did  not  absolutely  divest  the 
property  out  of  the  debtor;  or,  that  the  not  didy  recording  it 
as  against  other  creditors,  avoided  it.  Por  otherwise,  whatever 
might  become  of  the  judgment  of  Weitner,  the  land  conveyed 
would  be  out  of  the  reach  of  the  lien  of  it.  And  I  am  aware 
that  the  considering  these  conveyances  in  this  point  of  view 
is  in  the  way  of  almost  any  arrangement  that  a  debtor  possibly 
can  make  for  a  pro  rata  payment  of  his  debts  where  he  is  in- 
debted to  several,  short  of  a  consent  of  the  whole  of  his  credit- 
ors, and  contrary  to  the  policy  of  the  statutes  of  bankruptcy  in 
this  particular,  and  of  insolvent  acts;  but  I  think  it  better  that 
the  arrangement  should  be  left  to  the  positive  regulations  of 
statute,  or  to  the  ordinary  course  of  law,  than  that  an  0{>idning 
should  be  given  by  an  arrangement  of  the  debtor's  own,  to  col- 
lusion and  fraud. 

If  a  debtor  wishes  to  give  property  in  discharge  of  what  he 
owes,  let  him  transfer  it  absolutely,  individually  according  to 
their  debts,  or  to  one  for  the  use  of  the  whole,  as  the  law  does 
in  the  cases  of  bankruptcy  or  insolvency,  and  not  as  here  for 
the  use  of  such  as  shall  sign  and  agree  to  certain  conditions, 
or  to  cut  and  carve  for  himself  as  to  use  and  occupation  and 
perception  of  profits,  and  bringing  suits  in  his  own  name  or  in 
that  of  his  trustees.  This  is  inconsistent  with  a  fair  and  bona 
fide  parting  with  the  property,  and  in  the  nature  of  the  dispo- 
sition and  most  generally  in  the  intention  of  it,  is  but  a  cover 
for  fraud  and  a  reservation  of  interest  for  the  debtor  himself. 
From  all  the  experience  I  have  had,  it  takes  place  in  the  case 
of  shuffling  debtors  who  have  contracted  debts  without  an  hon- 
est intention  of  discharging  them,  and  have  put  off  the  pay- 
ment with  a  view  to  save  something  in  the  confusion  of  appro- 
priation. If  a  man  must  fail,  let  him  call  his  creditors  and 
leave  the  disposition  to  their  consent,  or  where  they  cannot 
agree,  to  the  ordinary  disposition  of  the  law;  it  is  in  vain  for 
him  to  attempt  to  continue  a  sort  of  ownership,  and  it  is  unrea- 
sonable, where  his  situation  raises  a  presumption  that  his  con- 
duct has  not  been  at  least  prudent  in  the  management  he  has 
already  had  of  his  a£GurB.  I  have  a  strong  leaning  against 
every  thing  of  this  kind,  and  think  it  best  that  it  be  left  to  the 
law  to  settle  a  man's  afiEeuxs  when  they  have  become  so  embaz^ 
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zassed  that  it  must  be  eyident  he  has  not  been  proTident  him- 
self, than  that  we  should  hear  of  his  taking  care  of  his  creditors 
by  deeds  of  trust,  not  haying  the  fair,  open  and  general  consent 
of  ihe  whole  of  the  creditors.  It  is  better  that  he  should  be 
suffered  to  prefer  individual  creditors  than  that  the  least  coun- 
tenance should  be  given  to  ways  and  means  of  defrauding  alL 

On  these  grounds  I  am  of  opinion  for  the  plaintiff. 

Judgment  for  plaintiff. 


The  chief  justice  did  not  sit  upon  the  argument,  having  been 
of  counsel  with  the  defendant. 


This  case  ia  extensiTdly  cited  in  the  Pennsylvaiiis  courts.  In  Dawnn  t. 
HigOfy,  6  Binn.  208;  FeebieB  v.  Reading,  8  S.  &  R.  496;  FHedley  ▼.  ffamOion, 
17  Id.  71,  on  the  point  Ihat  a  defective  record  is  not  notice;  in  KcnffeU  t. 
Bower,  7  8.  &  R.,  that  a  porchaaer  at  sheriff's  sale  is  protected  against  an 
unrecorded  deed;  in  WcUaon  v.  WiUard,  9  Pa.  St.  95,  showing  that  a  judg- 
ment creditor  is  not  a  purchaser  within  the  protection  of  the  recording  act| 
in  Uhieh  v.  Vaneida,  1  Pa.  8t  251;  Diekereon  v.  Haven't  Appeal,  7  Pa.  St. 
257,  that  a  judgment  cannot  he  impeached  collaterally.  See  Freeman  cm 
Ezeentions,  sec.  836^  as  to  purchasers  at  sheriff's  sales. 


Bantleon  v.  Smith. 

[2  Bmnr,  146.] 

Judgment  fob  Arrears  of  Ground  Rent,  Priorttt  of.— The  pro- 
prietor of  a  ground  rent  in  fee  who  ohtains  a  judgment  for  anearsand 
sells  the  land,  is  entitled  to  he  paid  the  whole  of  the  rent  in  arrear 
from  the  proceeds,  in  preference  to  older  judgments;  but  inasmuch  aa 
he  resorts  to  the  land  for  payment,  he  cannot  have  interest  upon  the 


The  case  appears  from  the  opinion. 
Hopkinson  and  Bawle,  for  the  plaintiff. 
Sergeant  and  Levy,  contra. 

By  Court,  Tilohhan,  0.  J.  The  plaintiff  in  this  suit,  by  in- 
denture between  him  and  the  defendant,  granted  to  the  defend- 
ant a  parcel  of  land  in  fee,  out  of  which  he  reserved  an  annual 
rent-charge  of  sixty  dollars.  The  deed  contained  a  power  to 
the  grantor  to  re-enter  in  case  of  non-payment  of  the  rent,  and 
to  hold  the  land  till  the  arrears  of  rent  were  discharged.  It 
also  contained  a  covenant  on  the  part  of  the  defendant  to  pay 
the  rent.  The  plaintiff  brought  an  action  of  covenant  for  non- 
payment of  the  rent,  and  obtained  a  judgment  on  which  an 
execution  issued,  by  virtue  whereof  the  land  was  sold,  and  the 
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money  proceeding  from  the  sale  bronght  into  court  by  the 
sheriff.  This  money  is  claimed  by  creditors  of  the  defendant, 
who  obtained  judgment  prior  to  the  plaintiff. 

Two  questions  have  been  brought  before  the  court:  1. 
Whether  the  plaintiff  shall  be  aUowed  to  receiye,  out  of  the 
money y  the  amount  of  the  arrears  of  rent?  2.  Whether  he 
shall  receive  the  interest  on  the  rent? 

The  defendant's  counsel  have  endeavored  to  prove  by  a  vezy 
subtle  argument,  that  in  consequence  of  the  plaintiff's  judg- 
ment, the  land  was  totally  discharged  of  the  rent.  If  the  law 
be  so,  it  is  incumbent  on  the  defendant  to  prove  it  l^  clear 
authority;  for  it  is  a  doctrine  which  bears  very  hard  upon  all 
persons  who  hold  rent-charges.  Cases  were  dted  to  show  that 
a  writ  of  annuity  lies  for  arrears  of  a  rent-charge,  and  that  after 
judgment  obtained  in  a  writ  of  annuity,  the  land  is  discharged 
and  a  distress  cannot  be  made.  Upon  examining  these  cases, 
and  those  cited  on  the  same  subject  by  the  plaintiff's  counsel, 
it  will  appear  that  the  rent-charge  there  spoken  of  was  not  of 
the  nature  of  the  rent  now  in  question.'  '  It  was  the  case  of  a 
man  who  granted  to  another  and  his  heirs  a  yearly  sum  of 
money,  and  charged  it  on  his  land,  with  power  to  the  grantee 
to  distrain.  In  such  cases,  the  law  gives  to  the  grantee  of  the 
rent  an  election  either  to  charge  the  person  of  the  grantor  by  a 
writ  of  annuity,  or  to  have  recourse  to  the  land  by  distress. 
Having  made  his  election  by  recovering  judgment  in  a  writ  of 
annuity,  the  land  is  discharged,  and  his  remedy  is  personal 
only.  If  there  shall  be  new  arrears  after  the  judgment  in  an- 
nuity, a  9cirefaciaB  must  be  sued  out  on  the  judgment.  But 
the  law  is  not  so  in  a  case  like  the  present,  where  the  grantor 
in  the  indenture  grants  the  land  itself,  reserving  a  rent;  for 
there  no  writ  of  annuity  lies.  There  is  no  analogy  therefore 
between  the  two  cases. 

The  defendant  next  resorted  to  another  argument.  The 
rent,  says  he,  is  extinguished  by  the  judgment.  To  prove  this 
was  cited  6  Co.  45,  Higgins'a  case,  where  it  is  said  that  an  action 
of  debt  will  not  lie  on  a  bond  on  which  judgment  has  been 
obtained.  Certainly  it  will  not;  and  why?  Because  the  bond 
debt  is  merged  in  the  judgment,  which  is  a  debt  of  record. 
The  obligee  in  the  bond  loses  nothing  by  this;  for  although  the 
bond  is  extinct,  the  debt  is  not.  On  the  contrary,  it  has 
become  a  debt  of  a  superior  nature,  which  may  be  recovered 
hj  a  acire  facias  or  action  of  debt  on  the  judgment.  So  by 
virtue  of  Ihe  judgment  in  the  case  before  us  the  rent  recovered 
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is  no  longer  a  debt  of  speeiaJty  on  which  an  action  of  covenant 
lies,  but  a  debt  of  record.  But  the  rent  still  exists,  or  in  other 
words,  there  still  exists  a  debt  on  account  of  the  arrears  of 
rent.  Biggins's  case  only  proves  that  the  remedy  for  those 
arrears  by  action  of  covenant  is  gone,  but  it  does  not  prove 
that  the  rent  is  extinct,  or  the  land  discharged.  The  defend- 
ant's counsel  cited  5  Com.  Dig.  Pleader  3,  K.  20,  where  the 
law  is  thus  laid  down:  ''In  bar  to  an  avowry  for  rent,  the 
defendant  in  replevin  may  plead  in  bar  as  in  debt  for  rent.'* 
After  this  general  position,  for  which  we  have  only  the  authority 
of  Comyns,  he  goes  on  to  give  examples  of  pleas  which  may  be 
put  in,  nil  habuU  in  tenements y  non  demisity  nothing  in  arrear. 
Now  all  those  pleas  go  to  prove  that  no  rent,  no  debt  of  any 
kind,  is  due;  and  if  the  author's  meaning  be  taken  in  this  re- 
strained sense,  his  principle  is  undoubtedly  true;  for  nothing  is 
plainer  than  that  a  man  cannot  distrain  for  rent  where  no  rent 
is  due.  But  if  it  be  contended  that  the  meaning  of  Comyns  is 
that  no  distress  will  lie  where  judgment  in  an  action  of  debt 
for  the  rent  has  been  obtained,  without  any  satisfaction,  I  can 
only  say  that  he  has  cited  no  authority  to  support  his  asser- 
tion. In  the  common  case  of  a  mortgage  and  bond  for  the 
same  debt  I  have  never  heard  it  doubted  that  an  ejectment 
would  lie  for  the  land  after  judgment  had  been  obtained  on  the 
bond,  provided  the  money  was  not  paid;  and  if  the  deed  of 
mortgage  contained  a  covenant  of  the  mortgagor  to  pay  the 
lebt,  I  see  no  reason  why  an  ejectment  should  not  lie  after 
judgment  in  an  action  of  covenant.  This  is  not  unlike  the 
case  of  rent,  where  a  double  remedy  is  given  for  a  recovery  of 
the  same  debt,  one  against  the  person  of  the  debtor,  and  one 
against  the  land. 

If  therefore  this  matter  rested  solely  on  the  reason  of  the 
thing,  and  the  cases  cited  on  the  part  of  the  defendant,  I 
should  incline  to  the  opinion  that  the  land  remained  charged 
with  the  rent.  But  the  plaintiffs  counsel  produced  a  manu- 
script case  of  Fotta  v.  Bhoads,  where  this  very  point  was 
decided  by  the  late  President  Biddle,  after  argument  in  the 
common  pleas  in  the  year  1791.  This  opinion  is  entitled  to 
great  weight,  for  Mr.  Biddle  was  not  only  well  versed  in  the 
principles  of  the  law,  but  remarkably  well  acquainted  with  the 
practice,  having  held  the  office  of  deputy  prothonotary  of  the 
court  of  common  plead  many  years  before  the  revolution.  On 
the  whole,  the  opinion  of  this  court  is  that  the  plaintiff  is 
entitted  to  receive  the  arraacs  of  rent. 
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But  fihall  he  have  interest  on  these  airears?  The  ooonsel  on 
both  sides  have  gone  pretty  largely  into  the  argument,  whether, 
in  general,  interest  is  recoverable  as  damages  in  an  action  of 
•debt  or  covenant  for  rent.  The  court  mean  to  confine  their 
opinion  to  the  case  before  them;  and  they  think  the  plaintiff  is 
not  entitled  to  interest,  because  as  to  the  present  question  he 
«eeks  his  remedy  by  resorting  to  the  land  only.  If  a  man 
distrain  for  rent,  he  must  distrain  for  the  precise  sum  due. 
He  cannot  add  interest  to  the  arrears.  If  the  plaintiff  had 
entered  on  the  land  by  virtue  of  the  power  in  this  deed, 
he  could  only  hare  held  till  the  arrears  were  paid.  We  do 
not  say  how  the  case  would  be,  if  the  deed  gave  him  power 
to  enter  and  hold  as  of  his  former  estate;  for  in  that  case 
his  former  estate  in  fee  being  revested  in  law,  the  defend- 
jmt  would  be  driven  to  equity  for  relief,  and  in  equity  it 
might  be  thought  reasonable  to  relieve  on  terms  of  paying 
interest.  The  defendant's  counsel  cited  cases  to  that  point. 
With  respect  to  the  recovery  of  interest  in  general  in  per- 
49onal  actions  for  rent,  the  court  desire  that  no  inference 
may  be  drawn  from  their  present  decision.  The  late  proprie- 
taries of  Pennsylvania  were  in  the  habit  of  receiving  the  arrears 
of  their  rents  without  interest.  With  respect  to  those  rents, 
the  law  has  been  taken  for  granted  that  interest  was  not  recov- 
•erable.  Hence  many  persons  have  supposed  that  in  no  instance 
oan  interest  on  rent  be  recoverable.  When  the  point  is  brought 
forward  the  court  will  decide  it;  at  present  they  only  declare 
that  they  consider  it  as  fully  open  to  discussion. 

In  Gordon  v.  Corny,  6  Binn.  553,  the  authority  of  this  case  is  affirmed. 
abo  in  HamUion  v.  CadvxUader,  3  S.  and  R  632;  McCaU  v.  Lennox,  9  Id. 
314;  QcuikiM^.  Ocukku,  17  Id.  391;  Pretbyterian  Corporation  v.  WaUaee,  8 
Rawle,  151;  Browne  v.  Johnson,  4  Id.  147;  Mather  v.  MeMiehael,  13  Pa.  St 
:S02;  McQueeney  v.  Hiesier,  33  Id.  440;  Weltner^e  Appeal,  63  Id.  306;  Wert^ 
Appeal,  65  Id.  300. 


LiPPiNcoTT  V.  Barker. 

[2  Boonr.  174.] 

iUsiONMENT  WHEN  VALID.— An  assignment  by  a  debtor  of  aU  hu  prop* 
erty  to  trustees  for  the  benefit  of  such  creditors  as  should,  within  a 
given  time,  execute  a  release  of  all  demands,  is  good  when  certain  of 
the  creditors  agree  to  accept  it  upon  such  terms,  and  Is  a  transfer  ol 
the  property  for  their  use  from  the  time  of  acceptance. 

fiHEBlFF,  WHEN  A  TRESPASSER. — If,  therefore,  an  ezecntion  be  issued 
after  the  acceptance,  but  before  a  release  is  executed  by  any  creditor, 
and  a  le\'y  be  made  on  the  property  assigned,  the  sheriflf  is  a  trespasser. 
Am.  Dbu  Vol.  IV— 28 
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Trespabs  against  a  sheriff  for  taking  the  goods  of  ike  plaint- 
iffs in  execution.  The  facts  were:  One  Joseph  Bispham,  a 
surety  for  a  collector  of  the  poor  tax  on  two  official  bonds  filed 
in  May,  1802,  and  June,  1803,  respectively,  by  an  indenture 
dated  the  twelfth  of  May,  1804,  made  an  assignment  of  all  his 
property  to  the  plaintiffs  in  trust  to  convert  the  same  into 
money,  and  pay  the  proceeds  amongst  those  of  his  creditors 
''who  should  within  four  months  from  the  date  thereof,  exe- 
cute a  general  release  of  all  demands  against  him."  The  as- 
signment was  acknowledged  on  the  fourteenth  of  May,  and 
notice  given  to  the  creditors,  the  guardians  of  the  poor  among 
the  number,  to  attend  a  meeting  on  the  same  evening.  At  this 
meeting  the  terms  of  the  assignment  were  agreed  to  unani- 
mously, all  the  creditors,  except  two,  being  present.  Bispham 
then  delivered  the  key  of  his  store  to  the  plaintiffs,  and  about 
eight  o'clock  in  the  evening  the  proceedings  closed. 

The  guardians  of  the  poor  had  previously,  in  March,  1804, 
recovered  judgment  against  Bispham  on  his  bonds,  and  issued 
execution  on  the  first  bond  which  had  been  stayed  on  the 
twenty-ninth,  by  reason  of  negotiations  with  the  guardians  of 
the  poor.  But  on  the  evening  of  the  meeting  of  the  creditors, 
the  attorney  for  the  guardians  confessed  judgment  on  the  second 
bond,  and  at  ten  o'clock  at  night  delivered  a  Ji,  fa,  to  the 
sheriff.  On  the  following  morning,  while  the  assignees  were 
removing  the  goods  from  Bispham's  store,  the  defendant  levied 
thereon,  and  took  them  into  custody,  receiving  soon  after  a 
notice  of  the  plaintiffs'  claim.  On  the  twentieth  of  May,  a  re- 
lease conformably  to  the  assignment  was  executed  by  most  of 
the  creditors,  including  the  plaintiffs,  and  on  the  twenty-third 
the  sheriff  sold. 

Upon  these  facts,  a  verdict  was  taken  for  the  plaintiffs,  sub- 
ject to  the  opinion  of  the  court  on  the  following  points: 
Whether  the  deed  of  assignment  was  fraudulent  and  void?  and 
whether  trespass  was  maintainable  ? 

Sergeant  and  HaUowell,  for  the  plaintiffs,  contended  that  if 
the  assignment  could  be  considered  void,  it  must  be  by  reason 
of  the  release:  Will  v.  Franklin,  1  Binn.  502  [2  Am.  Dec.  474]; 
that  the  release  did  not  render  the  instrument  void:  Eblbird  v. 
Anderson,  5  T.  R.  235;  Nunn  v.  WUsmore,  8  T.  B.  529;  BvUler 
V.  Rhodes,  1  Esp.  236.  As  to  the  second  point,  counsel  cited 
Uallei  V.  Byri,  Carth.  381. 

Lticy  and  TUghman,  contra,  urged  that  the  object  of  thia 
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• 
lease  was  to  screen  the  debtor's  property  and  keep  it  under  his 

control,  and  that  it  forced  the  creditors  into  an  agreement: 

Burd  ▼.  FiiMgimons,  4  Dall.  76;  AsUey  v.  Beynolda,  2  Str.  915. 

That  trespass  could  not  be  maintained  was  contended,  upon  the 

authoRty  of  8mUh  v.  MUea,  1  T.  B.  475. 

TniOHMAN,  0.  J.  In  this  case,  there^  are  two  points  for  dia- 
cussion: 

1.  Is  the  deed  of  assignment  from  Joseph  Bispham  and  wife 
to  the  plaintiff,  to  be  considered  as  fraudulent  and  Yoidf 

2.  Does  an  action  of  trespass  lie  against  the  defendant,  who 
was  sheriff  of  the  city  and  county  of  Philadelphia? 

The  trusts  of  the  deed  (by  which  Bispham  oonyeyed  his  whole 
estate  to  the  plaintiffs,  aud  which  was  executed  when  his  debts 
exceeded  the  amount  of  his  property),  were  that  the  assignees 
should  convert  the  estate  into  money,  and  divide  the  net  pro- 
ceeds amongst  all  the  creditors  of  Bispham,  who  should,  within 
four  months  of  the  date  of  the  deed,  execute  a  general  release 
of  all  demands  against  him,  in  an  equal  and  ratable  manner, 
according  to  the  amount  of  their  respective  debts;  and  pay  the 
overplus,  if  any,  to  the  said  Bispham,  his  executors  or  admin- 
istrators. 

After  the  decision  in  the  case  of  WiU  v.  FraiM%n.[2  Am. 
Dec.  474],  at  the  last  March  term,  it  must  be  taken  for  granted 
that  this  deed  would  have  been  good  if  the  trust  had  been  for 
the  equal  benefit  of  all  the  creditors;  but  the  exclusion  of  all 
those  who  did  not  execute  a  release  in  four  months,  makes  a 
striking  difference  in  the  present  case.  It  is  upon  this  ex- 
clusion, principally,  that  the  counsel  for  the  defendant  have 
founded  their  argument.  They  contend  that  the  debtor  had  no 
right  to  insist  on  so  unreasonable  a  condition;  that  at  the  time 
this  debt  was  contracted  there  was  no  bankrupt  law  in  force, 
and  the  insolvent  law  would  not  have  entitled  him  to  a  release, 
but  would  only  have  exempted  his  person  from  imprisonment; 
besides,  that  no  debtor  ought  to  ask  for  a  release  till  his  conduct 
has  been  thoroughly  investigated,  and  his  integrity  made  mani- 
fest; and  that  it  is  ill  policy  to  suffer  any  kind  of  conveyance 
which  leads  to  the  stifling  of  all  inquiry.  These  observations 
have  great  weight  as  general  principles.  But  the  question  is, 
how  far  are  they  applicable  to  the  case  before  us  ?  The  assign- 
ment was  executed  on  Saturday,  the  twelfth  of  May,  and 
acknowledged  on  Monday  the  fourteenth  of  May.  On  the  same 
day,  Monday,  in  the  evening,  a  general  meeting  of  the  cred- 
itors was  called.     All  but  one  or  two  met.    The  deed,  which 
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till  then  had  remained  in  the  hands  of  the  debtor,  was  produced 
to  them.  They  assented  to  it.  The  key  of  the  store  was 
ammadiatolj  delivered  to  the  assignees,  who  were  thus  put  in 
possession  of  the  goods.  On  the  same  night,  after  those  pro» 
•ceedings,  the  guardians  of  the  poor  entered  their  judgment 
against  Bispham,  and  took  out  an  execution,  by  yirtue  of  which, 
on  the  fifteenth  of  May,M^he  defendant  levied  on  the  goods  in 
the  possession  of  the  plaintiffs.  We  perceiye  at  once  how 
different  this  case  is  from  that  of  Burd  v.  FUegimona,  relied  on 
by  the  defendant's  counsel,  which  turned  on  the  validity  of  the 
assignment  of  Mr.  McClenachan.  There,  the  deed  was  executed 
on  ike  second  of  September,  and  no  meetiDg  of  the  creditors 
was  called  till  the  fifteenth  of  December,  above  twenfy  days 
after  the  execution  of  Burd  had  been  levied  on  the  land  which 
was  the  subject  of  dispute. 

It  has  been  conceded  by  the  defendant's  counsel  that  Bis* 
pham's  deed  wotdd  have  been  good  if  the  creditors  had  been 
consulted  before  its  execution.  Nay  more,  it  has  been  con- 
ceded that  if  any  of  the  creditors  had  given  a  release  before  the 
execution  of  the  guardians  of  the  poor  was  levied,  such  cred- 
itors would  have  been  entitled  to  a  preference.  I  confess  I  can 
see  no  good  reason  why  the  creditors  should  not  be  entitled  to 
the  benefit  of  the  deed,  from  the  time  they  agreed  to  accept  it. 
It  is  objected  that  they  were  not  bound  by  their  agreement,  and 
that  a  court  of  equity  would  not  have  compelled  a  specific  exe- 
•cution  of  it.  If  the  creditors  had  been  in  any  manner  deceived, 
they  would  have  been  under  no  obligation  to  stand  to  the 
agreement.  But  if  they  were  fairly  informed  of  the  debtor's 
circumstances,  and  no  imposition  practiced  on  them,  it  appears 
to  me  they  were  under  a  moral  obligation  to  perform  their  part 
of  the  bargain.  But  the  fact  is  that  they  never  wished  to 
retract;  and  on  the  twentieth  May  the  release  was  executed. 
When  they  themselves  then  considered  the  contract  as  binding, 
and  actually  proceeded  to  execute  it  in  a  few  days,  why  should 
a  third  person  be  permitted  to  say  that  they  should  have  no 
advantage  of  the  assignment,  because  they  were  not  bound  by 
it?  The  case  of  Butler  v.  Rhodes^  1  Esp.  236,  has  a  strong 
bearing  on  the  present  question.  There,  one  of  the  creditors, 
who  had  verbally  agreed  to  a  composition,  in  consequence  of 
which  his  debtor  had  made  an  assignment  of  all  his  estate,  was 
not  permitted  to  relinquish  the  composition  and  support  an 
action  for  his  debt.  There  is  strong  reason  why  the  law  should 
be  so.    If  a  particular  creditor  could  abandon  the  assignment 
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and  resort  to  his  action,  he  would  gain  an  unfair  advantage  of 
the  other  creditors,  who  refrained  from  soits  on  the  faith  of  an 
agreement  in  which  all  had  concurred.  These  considerationa 
induce  me  to  be  of  opinion  that  the  creditors  who  assented  to 
the  assignment  on  the  night  of  the  fourteenth  May  are  entitled 
to  the  benefit  of  it  from  that  time.  There  is  no  occasion  to 
decide  whether  others  are  entitled  to  the  same  benefit,  because 
I  understand  that  the  debts  of  those  who  so  assented  are  more 
than  sufficient  to  absorb  the  whole  estate.  I  beg,  however,  to 
be  distinctly  understood  that  my  opinion  is  confined  to  the  dr- 
oumstances  of  the  present  case;  for  there  are  many  and  strong 
objections  to  deeds  of  assignment  made  without  the  privity  of 
creditors,  and  excluding  all  who  do  not  execute  releases. 

As  to  the  second  point,  whether  the  sheriff  is  liable  to  an 
action  of  trespass,  there  is  no  difficulty.  The  case  cited  from 
Carth.  381  contains  my  Lord  Holt's  opinion  expressly  on  the 
point.  He  says  that,  in  writs  of  execution,  the  command  of  the 
writ  being  to  levy  on  the  goods  of  the  defendant,  the  officer  acts 
at  his  peril,  and  is  liable  to  an  action  of  trespass  if  he  takes  the 
goods  of  another  person.  The  argument  of  the  defendant's 
counsel  was  founded  on  a  supposition  that  nothing  passed  by 
the  deed  of  assignment  until  the  twentieth  May,  when  the  cred- 
itors signed  a  release;  and  that  the  sheriff  ought  not  to  be 
made  a  trespasser  by  relation.  But  the  deed  took  effect  at  law 
immediately  on  its  execution,  and  in  equiiy,  at  least  from  the 
night  of  the  fourteenth  May,  when  the  creditors  assented  to  it, 
and  the  key  of  the  store  was  deliyered  to  the  assignees;  and 
this  was  prior  to  the  entering  of  the  judgment  of  the  guardians 
of  the  poor.  My  opinion  is  that  judgment  be  entered  for  the 
plaintiffs. 

YsATXs,  J.  This  case  was  tried  at  nisi  pritia  in  Philadelphia 
on  March  1, 1805,  when  a  verdict  was  given  for  the  plaintiffii 
for  one  thousand  four  hundred  and  twelve  dollars  and  forty- 
nine  cents,  the  net  amount  of  the  sheriff's  sales  and  interest, 
subject  to  the  court's  opinion  on  certain  points  reserved.  Those 
points  were  fully  argued  before  the  court  in  March,  1806;  but 
the  members  of  the  court  having  been  equally  divided,  no  judg* 
ment  was  given. 

They  have  undergone  another  argument  this  term.  The  first 
point  reserved  on  the  trial  was,  whether  under  the  circumstances 
of  this  case,  the  assignment  of  Joseph  Bispham,  dated  May  12, 
1804,  was  valid,  so  as  to  vest  the  property  in  the  assignees*  of 
was  def ective,  f raudailent  and  void  ? 
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bas  no  right  to  an  exemption  of  his  future  property,  tiioiigh  be 
snrrenderB  up  all  his  estate.    We  must  be  contented  to  take 
the  world  as  we  find  it.    I  regret  that  we  find  snch  few  in- 
stances  of  refined  virtue  in  the  payment  of  debts.     It  will  be 
remembered,  however,  that  we  are  now  inquiring  whether  the 
assignment  on  the  face  of  it,  or  from  extraneous  dicnmstaaoes, 
was  a  fraud  on  the  ioterests  of  the  creditors.    They  certainly 
were  competent  to  judge  of  the  proposals  made  to  tiiem,  and 
should  be  bound  by  their  own  acts.    Independently  of  the 
bankrupt  laws,  a  debtor  may,  5  T.  B.  424;  8  T.  B.  628;  Free. 
Oha.  105,  prefer  one  set  of  creditors  to  another,  and  such  a 
measure  would  be  neither  illegal  nor  immoral.    [See  this  point  in 
WUkes  V.  Fsrris,  ante,  364.  ]    Contracts  made  during  the  existence 
of  the  bankrupt  acts  must  be  supposed  to  have  in  view  their 
provisions.     In  the  case  before  the  court,  the  plain  object  dis- 
closed in  the  deed  was  to  put  all  the  creditors  on  one  common 
footing,  without  predilection  or  prejudice  to  any  one  creditor. 
On  this  broad  basis  of  perfect  equality  rests  the  whole  system  of 
the  bankrupt  laws.    The  debtor  here  desires  no  further  benefit 
or  advantage  from  his  assignment,  then  he  would  l^^y  have 
been  entitled  to  if  those  laws  had  been  in  operation.     Under 
the  thirty-sixth  section  of  the  bankrupt  law  of  the  United 
States,  passed  fourth  of  April,  1800,  5  U.  S.  Laws,  70,  the 
bankrupt  who  has  made  a  full  discovezy  of  his  estate  and 
efiects,  and  in  all  things  conformed  himself  to  the  direction  of 
the  act,  upon  two-thirds  of  the  creditors  in  number,  and  in 
value  testifying  their  consent,  is  entitled  to  a  certificate  of  dis- 
charge from  the  judge  of  the  district,  which  liberates  both  hi3 
person  and  property  from  pre-existing  debts  which  might  have 
been  proved  under  the  commission.    The  creditors  here  per- 
formed the  functions  of  commissioners  of  bankrupt,  and  have 
closed  with  the  proffered  terms.     The  conclusion  which  I  draw 
on  the  whole  matter,  that  the  assignment  is  valid  under  all  the 
circumstances  of  the  case  so  as  to  vest  the  property  in  the 
assignees,  I  trust,  will  not  in  any  degree  impair  commercial 
credit  or  fair  dealing.     Could  I  suppose  that  such  would  be  the 
probable  pernicious  consequences   of  my  decision,  I  would 
pause  a  long  time  before  I  could  be  induced  to  make  up  my 
mind  on  this  occasion. 

I  deem  it  proper  to  express  my  sentiments  on  the  other 
points  reserved  on  the  trial,  although  only  the  last  point  has 
been  insisted  upon  in  the  last  argument.    Upon  the  second  and 
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third  points  the  former  members  of  this  court  entertained  the 
iame  opinion. 

The  second  point  is,  whether  the  execution  of  the  gnardians 
of  the  poor  bound  the  goods  from  the  teste,  against  this  assign- 
ment?   This  depends  upon  the  true  construction  of  the  act  of 
twenty-first  March,  1772:  1  St.  Laws,  641.    The  fifth  section 
thereof  directs  that  **  no  writ  of  fieri  facias,  or  other  writ  of 
execution,  shall  bind  the  property  of  the  goods  of  the  person, 
against  whom  such  writ  of  execution  is  sued  forth,  but  from 
the  time  that  such  writ  shall  be  delivered  to  the  sheriff,  etc.,  to 
be  executed. ''    This  is  copied  verbaiim  from  the  seyenteenth 
section  of  the  British  act  of  frauds  and  perjuries:  8  Buff.  Stat. 
386;  29  Gar.  2,  c.  81.    It  is  objected  that  this  act  has  always 
been  confined  to  purchasers,  and  does  not  apply  as  between  the 
parties,  by  the  English  decisions;  and  therefore  considering 
this  assignment,  if  valid,  as  a  mere  voluntary  deed,  the  goods 
intended  to  be  transferred  thereby,  will  be  bound  by  relation 
from  the  teste  of  the  writ.     But  it  will  be  remembered  that 
upon  the  third  section  of  our  law,  copied  from  the  fifteenth 
section  of  the  same  British  statute,  which  contains  stronger 
words  than  that  under  consideration,  this  court  were  of  opinion, 
in  a  case  stated  between  Joseph  Welch  and  Archibald  Murray 
in  the  term  of  March,  1805,  that  as  between  mere  judgment 
creditors,  their  respective  judgments  bound  from  the  times  of 
entry,  and  not  from  the  last  day  of  the  preceding  term.    A  case 
in  Free.  Oha.  478  was  then  cited  by  the  court,  to  warrant  the 
practice  which  had  uniformly  prevailed  in  Pennsylvania.     I  do 
not  say  that  judgment  creditors  are  to  be  considered  as  pur- 
chasers.   I  well  know  that  it  has  been  determined  otherwise 
both  in  England  and  here.    But  are  not  trustees,  who  claim 
under  a  deed  expressly  made  to  secure  the  honest  antecedent 
debts  of  fair  creditors,  though  a  small  money  consideration  is 
inserted  therein  to  make  it  more  formal  and  effectual,  better 
entitled  to  the  appeUation  of  purchasers?    Can  the  present 
deed  be  correctly  considered  as  merely  voluntary  ?    I  cannot 
think  that  a  fiction  of  law  should  invalidate  the  operation  of 
such  a  deed. 

The  third  point  is,  whether  by  our  law  of  the  twenty-ninth 
March,  1808,  section  7,  5  St.  Laws,  514,  these  goods  were 
bound  from  the  time  of  filing  the  bond?  This  must  rest  on  the 
true  meaning  of  that  law.  It  declares  in  what  manner  the 
bonds  of  the  collectors  shall  be  given  and  filed  in  the  prothon- 
otaiy's  office,  and  then  proceeds  to  declare  that  ''they  shall 


142  LiPPiKOOTT  V.  Babeeb.  [Penn. 

be  and  operate  from  the  time  of  filing  the  same,  as  a  judgment 
or  judgments  upon  the  lands,  tenements,  goods,  chattels  and 
effects  of  the  said  collectors  and  their  suredes,  until  the  final 
settlement  and  discharge  of  the  said  collectors,  for  or-  on  ao* 
count  of  their  duplicates." 

The  effect  of  filing  the  bond  is  to  make  it  equivalent  to  a 
judgment,  as  to  its  operation  on  lands  and  goods;  but  it  go^ 
no  further.  Now  it  is  vrell  known  that  a  judgment  does  not 
bind  goods,  imtil  the  deliTcry  of  an  execution  thereon  to  the 
sheriff;  and  consequently  the  filing  of  the  bond  cannot  outstrip 
the  effect  of  a  judgment.  Should  a  different  construction  of 
this  section  be  adopted,  no  man  who  is  a  collector  of  poor-tax 
in  the  citj,  nor  his  sureties,  could  sell  any  part  of  their  personal 
property,  until  the  duplicate  was  finally  discharged,  without 
bringing  the  purchasers  into  jeopardy  at  a  future  day,  which 
never  could  be  the  intention  of  the  act. 

The  remaining  point  is  whether  trespass  will  lie  by  the  plaint" 
iffs  against  the  sheriff,  for  taking  the  goods  in  execution  at  the 
suit  of  the  guardians  of  the  poor.  In  my  idea  it  depends  upon 
the  consideratioD,  whether  the  trust  was  in  legal  operation  at 
the  time  when  the  goods  were  levied  upon.  To  subject  a  sherifi 
to  an  action  of  trespass,  the  taking  must  be  unlawful;  and  per* 
sons  who  act  innocently  at  the  time,  are  not  made  ciiminal  by 
relation,  and  therefore,  are  excused  from  being  punishable  as 
trespassers:  1  Burr.  20;  1  Wm.  Bl.  65;  1  T.  B.  475.  If  the 
sheriff  seizes  and  sells  the  goods  before  he  has  notice  of  an  act  of 
bankruptcy  of  the  defendant,  he  is  excused:  1  Wm.  Bl.  205; 
2  Wm.  Bl.  829.  If  he  sells  them  after  such  notice,  though  he 
may  be  sued  in  trover,  he  is  not  liable  in  trespass.  But  having 
satisfied  my  own  mind,  and  declared  my  opinion,  that  the  deed 
of  assignment  was  valid  to  pass  the  property  of  the  goods  to  the 
plaintiffs  previous  to  the  lien  of  the  execution  attaching,  if  I  am 
correct  on  that  head,  the  consequence  must  be  that  the  taking 
was  unlawful,  and  the  present  form  of  action  maintainable. 

On  the  whole,  I  am  of  opinion  with  the  plaintiffs  upon  all  the 
points  reserved  on  the  trial,  and  that  judgment  should  be  ren« 
dered  for  them  in  this  suit. 

BRAOSENsmoE,  J.  Siucc  the  argument  by  counsel,  I  have  cast 
my  eye  upon  a  case,  Brady  v.  Shid,  (idministrtUrix,  tried  at 
nisi  priua  before  the  chief  justice  of  the  common  pleas  in 
England,  and  reported,  Oampbell,  147.  The  administratrix 
finding  the  effects  of  the  deceased,  her  husband,  insufficient  to 
t>av  all  his  creditors  fully,  had  called  a  meeting  and  proposed  a 
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ratable  distribution,  to  which  thej  at  first  unanimously  as- 
sented. 

A  deed  of  assignment  with  covenants  to  sue,  etc.,  was  accord- 
ingly prepared;  but  upon  some  dispute  respecting  who  should 
be  the  trustees,  the  plaintiff  refused  to  come  in  under  it,  though 
he  declared  he  should  give  no  further  trouble.  The  deed  was 
afterwards  executed  bj  the  administratrix,  and  all  the  creditors, 
with  the  exception  of  the  plaintiff.  Under  the  deed,  a  ship,  the 
only  assets  that  had  come  to  the  hands  of  the  administratrix, 
passed  to  trustees  for  the  benefit  of  the  trust.  It  was  contended 
that  the  action  could  not  be  maintained,  after  the  administratrix, 
in  consequence  of  the  plaintiff's  assent,  had  parted  with  all  the 
assets  that  were  come  to  hand,  and  the  other  creditors  had  been 
induced,  to  execute  the  deed,  and  accept  of  a  composition.  The 
chief  justice  seemed  to  think  that  this,  if  made  out  by  evidence, 
would  be  a  defense.  He  wished  it  were  more  generally  known, 
for  he  believed  that  lawyers  in  the  court  of  king's  bench  were 
not  aware  of  it,  that  through  the  medium  of  a  court  of  equily, 
the  creditors  of  a  deceased  insolvent  may  always  be  compelled 
to  take  an  equal  distribution  of  assets.  It  was  only  for  a 
friendly  bill  to  be  filed  against  the  executor  or  administrator  to 
account,  after  which  the  chancellor  would  enjoin  any  of  the 
creditors  from  proceeding  at  law.  In  a  note  the  reporter  cites, 
4  East,  10,  where  in  answer  to  an  observation  from  the  bar, 
Lawrence,  Justice,  said,  why  may  not  a  plea  state  that  the  testa- 
tor was  indebted  to  A.,  B.  and  C,  in  so  much  respectively,  and 
that  a  judgment  was  acknowledged  in  trust  to  secure  all  their 
debts  ? 

I  will  acknowledge  I  was  not  aware  a  court  of  chanceiy 
would  have  gone  so  far  in  England.  But  I  presume  it  would 
only  be  where  the  debts  were  in  equal  degree,  and  had  no  pref- 
erence one  over  the  other,  and  only  in  the  case  of  a  deceased 
insolvent,  where  the  personal  responsibility  was  gone,  and  the 
effects  could  not  be  increased  or  diminished  by  himself,  that  he 
would  so  compel.  What  could  the  chancellor  do,  or  what  plea 
would  the  law  allow,  where  the  insolvent  himself,  having  in 
view  an  equal  distribution,  wishes  to  exclude  a  judgment  from 
the  unequal  attachment  of  his  effects?  Admit  that  a  debtor 
may  prefer  a  particular  creditor,  may  give  him  property  in  sat- 
isfaction of  the  debt;  but  the  goods  must  not  exceed  the  value 
of  the  debt,  or  must  bear  a  reasonable  proportion  to  the  debt 
to  be  satisfied.  The  transfer  also  must  be  absolute,  the  delivery 
immediate.    The  continuance  in  possession  is  a  badge  of  fraud. 
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Suppose  an  absent  creditor,  whom  the  debtor  wishes  to  pre- 
fer. The  delivery  of  goods  to  a  trustee  for  his  nse  must,  I 
shonld  think,  be  complete,  absolute  and  unconditional.  Where 
the  trust  cannot  but  be  for  his  benefit,  aud  where  it  cannot  bat 
be  but  that  he  will  consent,  his  consent  may  be  presumed. 
But  if  a  condition  is  annexed,  that  he  shall  take  the  property 
transferred  in  full  satisfaction  of  a  debt,  to  which  the  properly 
may  not  be  equal,  it  does  not  necessarily  follow  that  he  will  ac- 
cept, and  therefore  the  law  cannot  presume  it,  so  as  to  couple 
even  his  subsequent  assent  with  the  delivery  of  the  property. 
But  if  time  is  given  until  he  returns  and  makes  his  mind  known, 
is  another  creator  bound  to  wait  the  result  ?  In  what  state  is  the 
property  in  the  meantime,  and  how  long  may  it  remain  in  thai 
state?  Some  of  the  creditors  in  the  case  before  us  did  pre- 
viously agree  to  release,  and  some  afterwards  agreed;  but  all 
did  not  agree,  more  especially  the  judgment  creditor.  It  could 
not  be  reasonably  expected  that  he  would  agree.  Under  the 
trust  in  the  case  before  us,  the  property  delivered,  as  soon  as 
reasonably  convenient,  is  to  be  made  into  money,  and  the  pro- 
ceeds to  be  distributed;  but  yielding  the  surplus,  if  any,  to  the 
debtor  himself.  If  it  had  been  yielding  the  surplas,  if  any,  to 
the  trustees  for  the  benefit  of  creditors  who  might  come  in  un- 
der the  commission,  it  might  have  removed  one  objection, 
which  of  itself  I  hold  fatal.  It  may  be  said  it  is  the  same  thing 
to  the  dissenting  creditor,  as  he  can  levy  on  the  surplus  in  the 
hands  of  the  debtor  after  it  has  been  yielded  to  him.  Could 
the  sheriff  return  money  levied?  Is  it  to  be  presumed  tliat  he 
would  ever  see  it,  much  less  that  it  would  ever  come  to  his 
hands? 

It  would  seem  to  me  that  if  a  disposition  of  effects  under  such 
circumstances  as  in  the  present  case,  was  allowable,  we  would 
have  cases  more  perfectly  analogous  from  the  English  reports, 
than  any  that  have  yet  been  produced.  It  would  seem  to  me 
that  nothing  so  far  has  been  attempted,  and  that  it  has  been 
left  to  the  aatuiia  Americana  of  debtors  to  devise  such  a  ware- 
housing of  effects  out  of  the  hands  of  the  law  for  a  time,  for  the 
benefit  of  particular  creditors.  I  think  it  to  the  let  and  hin- 
drance of  creditors,  and  that  such  disposition  is  void,  both  at 
common  law  and  by  statute,  though  not  fraudulent  in  fact  in 
the  particular  case,  yet  fraudulent  in  law,  and  therefore  void. 
It  is  not  simply  the  surrender  of  his  property  as  satisfaction, 
pro  rata  of  his  debts,  that  the  insolvent  here  has  in  view.  He 
couples  an  interest  for  himself  in  obtaining  a  discharge  from 
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that  proportion  of  the  reepectiye  debts  which  may  remain  un« 
fiatssfied.  It  is  taking  an  undue  advantage  of  the  situation  of  a 
creditor,  to  impose  this  condition.  It  is  immoral  to  exact  it. 
Volenli  non  JU  injuria  if  the  creditor  accepts,  but  it  is  making  a 
volunteer  bj  compulsion,  and  is  in  fact  a  robbery.  One  en- 
lightened on  the  principles  of  moral  honesty,  would  never  think 
of  it.  He  would  give  what  he  had  to  one  or  more,  or  to  the  whole 
of  his  creditors,  but  he  would  never  think  of  annexing  a  condi- 
tion, precedent  or  subsequent  to  such  surrender.  Of  such  condi- 
tions a  chancellor  would  not  compel  a  fulfillment.  I  can  think 
of  nothing  either  morally  honest  or  strictly  legal,  but  the  in- 
definite, unconditional  surrender  of  the  property.  Pass  this 
boundary,  and  I  can  draw  no  line  where  an  assignment  shall  be 
supported  and  where  not.  Every  case  must  be  ad  arbUrium 
iudids,  without  principle  to  guide,  and  he  must  decide  accord- 
ing to  his  own  feeling  of  what  is  humane,  or  hard  and  uncharit- 
able in  the  case. 

As  to  the  form  of  the  action  of  trespass,  I  have  no  doubt  but 
that  it  is  supportable.  But  on  the  ground  of  the  assignment 
being,  in  my  opinion,  not  to  be  supported,  I  am  of  opinion  that 
the  judgment  be  for  the  defendant. 

Judgment  for  plaintiffs. 

In  Burrill  on  AssignmeDts,  a  most  reliable  authority,  at  p.  233^  late  edi- 
tion by  Bishop,  there  is  a  very  accurate  Biunmary  of  the  course  of  adjudi- 
cation upon  the  validity  of  stipulations  for  releases  in  assignments.  The 
author  says:  **  In  Pennsylvania  the  law  was  at  one  time  settled  in  favor  of 
the  validity  of  these  stipulations,  to  their  fullest  extent.  In  the  early  case 
of  Burd  v.  Smith,  4  Dall.  76,  in  the  high  court  of  errors  and  appeals,  the 
trusts  of  the  assignment  were  to  dispose  of  the  property,  and  distribute  the 
proceeds  ratably  among  such  creditors  as  should  agree,  in  writing,  to  accept 
the  same  within  nine  months,  and  to  pay  to  the  assignor  the  proportion  of 
all  such  creditors  as  should  not  signify  Iheir  acceptance  within  that  time. 
The  court,  two  judges  dissenting,  declared  the  assignment  invalid.  But  in 
Lippineott  v.  Barker,  where  the  assignment  was  of  the  debtor's  property  to 
trustees,  for  the  benefit  of  such  creditors  as  should  within  four  months, 
execute  a  general  release  of  all  demands,  after  elaborate  argument,  the 
deed  was  held  valid.  In  PearpotU  v.  Orakam,  4  Wash.  C.  C.  232,  where 
the  same  question  arose,  it  is  held  by  Mr.  Justice  Washington,  in  affirm- 
ance of  the  same  doctrine,  that  an  assignment  in  trust  for  the  benefit  of 
such  creditors  as  should  release  their  debts,  was  founded  upon  a  sufficient 
consideration  in  law.  So  in  the  cases  of  Cheever  v.  InUay,  7  S.  &  R,  510; 
WUsoH  V.  Kneppley,  10  Id.  439;  S?ieep«hanka  v.  Cohen,  14  Id.  35;  Bayne  v. 
WyUe,  10  Watts.  309,  and  Medianics*  Bank  v.  Gorman,  8  Watts.  &  S.  304» 
assignments  containing  stipulations  for  a  release,  were  adjudged  valid. 

In  the  case  of  Brashear  v.  West,  7  Peters,  608,  the  supreme  court  of  the 
United  States  considered  the  decisions  in  Lqfpmeoit  v.  Barker  said  Pearpont 
w»  Graham,  as  embodying  the  settled  construction  of  the  Pennsylvania 
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statute  of  fraads  on  the  subject  of  aasignments,  and  in  accordance  with 
those  dedsimis  pronounced  an  assignment  valid  which  excluded  all  cred- 
itors from  participating  in  its  benefits  who  should  not,  within  ninety  days 
from  its  date,  execute  a  release />f  all  claims  and  demands.  In  LMngdam 
V.  Beli^  3  Watts,  108,  an  assignment  in  trust  for  the  payment  of  debts  was 
held  good,  although  it  contained  a  provision  excluding  all  creditors  who 
should  not  execute  a  release,  and  directing  the  payment  to  the  assignor  of 
the  surplus  that  might  remain  after  satisfying  the  creditors  provided  for. 
In  the  later  case  of  Lee*s  Appeal,  9  Barr,  504,  it  was  held  that  the  right  to 
stipulate  for  a  rolease  was  not  taken  away  by  the  Pennsylvania  act  of  April 
17,  1843,  "to  prevent  preferonces  in  assignments,"  and  that  under  that  act 
non-releasing  creditors  were  not  entitled  to  dividends  under  an  assignment 
in  trust  for  such  creditors  as  should  release.  But  to  make  the  assignment 
good  in  any  of  these  cases,  it  was  uniformly  held  that  it  must  be  of  all  the 
debtor's  property  and  effects,  without  reserving,  either  expressly  or  by  the 
effect  of  the  assignment,  any  portion  of  the  effects  for  the  debtor:  Thomcu 
v.  Jenks,  5  Rawle,  221;  Eennesey  v.  Western  Bank,  6  Watts.  &  S.  300.  Ac- 
cording to  the  present  law  of  Pennsylvania  as  established  by  the  act  of 
April  16,  1849,  any  condition  in  assignments  of  property  made  by  debtors  to 
trustees,  on  account  of  inability  at  the  time  of  the  assignment  to  pay  their 
debts  within  the  meaning  of  the  act  of  April  17,  1843,  for  the  payment  ol 
the  creditors  only  who  shall  execute  a  release,  is  required  to  be  taken  as  a 
preference  in  favor  of  such  creditors,  and  is  declared  void,  and  the  assign* 
ment  to  be  held  and  construed  to  inure  to  the  benefit  of  all  the  creditors  in 
proportion  to  their  respective  demands."  In  Oreenv.  Frieber,  3Md.  11,  the 
doctrine  is  held,  that  an  assignment  for  the  benefit  of  creditors,  exacting  re- 
leases as  to  the  condition  on  which  they  may  participate  in  the  fund,  must 
transfers  all  the  debtor's  estate:  See  Wilket  v.  Ferris,  ante,  864,  and  note; 
Nayhr  v.  Fosdkk,  ante,  187. 
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iaBnnm,88a.] 

FoBOBBY  AT  COMMON  Law. — The  publishing  a  forged  note  of  hand  or 
any  other  private  writing  as  a  genuine  note  or  writing  with  the  intent 
to  defraud,  is  indictable  at  common  law. 

Indictment  undeb  Statute. — Where  a  statute  creates  or  expressly 
prohibits  an  offense  and  inflicts  a  punishment,  the  statutory  punishment 
cannot  be  inflicted  unless  the  indictment  concludes  conJhra  formam 
statvti;  but  it  is  otherwise  where  the  statute  only  inflicts  a  punishment 
for  that  which  was  an  offense  before. 

Indictmbnt  for  forgery.  The  first  count  was  for  forging  and 
procuring  to  be  forged  a  counterfeit  ten  dollar  note  of  the  Bank 
of  North  America;  the  second  was  for  falsely,  illegally,  know- 
ingly,  fraudulently  and  deceitfully  uttering  and  publishing  as 
true,  a  counterfeit  bank  note  of,  etc.,  knowing  the  same  to  be 
false,  forged  and  counterfeited  with  intent  to  defraud  Joseph 
Simmons,  *'  to  the  evil  example  of  others  in  like  case  offending, 
and  against  the  peace  and  dignity  of  the  commonwealth  of 
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PeimBylTania."    The  defendant  was  found  not  guilty  upon  the 
first,  and  guilty  upon  the  second  count. 

Perkins,  for  the  defendant,  thereupon  moyed  in  arrest  of 
judgment:  1.  Because  the  uttering  a  note  of  the  Bank  of  North 
America,  knowing  the  same  to  be  counterfeit,  is  not  indictable 
at  common  law,  but  is  an  offense  created  by  statute  and  there* 
fore  the  indictment  should  have  concluded  "  against  the  form 
of  the  act  of  assembly:''  2  Hale's  H.  P.  0. 189.  But  if  it  is  a 
common  law  offense,  yet  the  common  law  punishment  is  taken 
away  by  the  act  of  assembly:  7  St.  Laws,  569;  and  the  punish- 
ment given  by  the  act  cannot  be  inflicted,  the  indictment  not 
concluding  contra  formam  siattdi:  2  Hale's  H.  P.  0. 191;  2Ea8t9 
Cr.  L.  874.  2.  Because  the  note  described  in  the  indictment 
differs  from  the  one  proved  to  have  been  uttered,  certain  de<- 
vices  not  being  mentioned  in  the  description,  and  because  the 
indictmont  did  not  name  the  cashier  by  whom  the  note  was 
purported  to  be  signed,  while  the  note  produced  had  the  cash- 
ier's name  affixed.  As  to  the  necessity  of  the  utmost  strictness 
in  setting  out  the  tenor  of  the  instrument  charged  as  counter- 
feit, counsel  cited:  The  King  v.  Jones,  1  Leach,  243;  The  King 
y,  Lyon,  2  Id.  681;  The  King  v.  Reading,  Id.  672;  The  King  v. 
Reeves,  Id.  933;  The  King  v.  Lee,  1  Id.  464. 

Gibson  and  Lewis,  contra,  as  to  the  second  and  third  objec- 
tion, relied  upon  Commonweallh  v.  Bailey,  1  Mass.  62  [2  Am, 
Dec.  3 J,  and  CommonweaUh  y.  Stevens^  Id.  203. 

The  eo^XIi  here  intimated  their  opinion  that  none  of  the  ex- 
ceptions, save  the  first,  were  applicable  to  a  motion  in  arrest  of 
judgment,  but  to  a  motion  for  a  new  trial  upon  the  ground  of 
the  verdicts  being  against  evidence.  At  the  same  time  they  ex- 
pressed their  concurrence  with  both  the  cases  from  the  Massa- 
chusetts reports,  and  that  it  was  not  necessary  to  set  forth  the 
ornamental  parts  of  the  bill,  the  devices  >r  mottoes. 

By  Court,  Tilohman,  C.  J.  The  defendant  has  been  indicted 
and  found  guilty  of  uttering  and  publishing  as  true  and  gen- 
uine a  forged  note  of  the  Bank  of  America,  knowing  the  same 
to  be  forged,  with  intent  to  defraud  Joseph  Simmons.  A  mo- 
tion has  been  made  in  arrest  of  judgment,  because  the  indict- 
ment does  not  conclude  ''  against  the  form  of  the  act  o  assem- 
bly," etc.  His  counsel  contend  that  the  offense  charged  in  the 
indictment  is  not  indictable  at  common  law;  and  that  even  if  it 
was,  no  judgment  inflicting  the  common  law  punishment  can  be 
given,  because  by  the  act  of  twenty-first  March,  1806,  in  cases 
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where  punishment  is  presoribed  bj  act  of  assembly,  no  ptuiish^ 
ment  shall  be  inflicted  agreeably  to  the  proTisions  of  the  com- 
mon law.  It  is  said,  that  for  the  offense  charged  in  the  indict- 
ment there  is  a  punishment  provided  by  act  of  assembly;  yet 
that  punishment  cannot  be  inflicted  because  the  indictment 
makes  no  mention  of  the  act  of  assembly.  Hence  it  is  inferred 
that  no  judgment  can  be  given  on  the  indictment.  It  will  be 
necessary,  therefore,  to  consider:  1.  Whether  the  offense  is  in- 
dictable at  common  law  ?  2.  Whether  it  is  punishable  by  any 
act  of  assembly?  and,  8.  Whether  judgment  for  the  punish- 
ment prescribed  by  act  of  assembly  can  be  rendered  on  this  in- 
dictment ? 

1.  It  seems  to  have  been  the  opinion  of  the  old  writers  on 
criminal  law,  that  forgery  at  common  law  could  not  be  com- 
mitted with  respect  to  any  writing  of  a  private  nature,  unless 
the  same  was  under  seal.  But  this  point  was  fully  investigated 
and  decided  to  the  contrary  in  the  case  of  The  King  v.  Ward,  2  Ld. 
Bay.  1461, 13  Geo.  1 ;  since  which  the  law  has  been  considered  as 
setUed.  In  that  case  the  indictment  contained  two  counts;  the 
first,  for  forging  an  unsealed  writing,  with  intent  to  defraud 
the  Duke  of  Buckingham;  and  the  second,  for  publishing  the 
same  writing  with  the  same  intent.  The  court  did  not  decide 
on  the  second  count,  because  there  was  no  occasion;  but  I  can 
see  no  reason  why  the  publication  should  not  be  indictable  as 
well  as  the  forgery;  every  mischief  that  might  be  produced  by 
one  might  also  be  produced  by  the  other.  One  point  decided 
by  the  court  was,  that  it  was  immaterial  whether  the  Duke  of 
Buckingham  was  actually  injured  by  the  forgery  on  not.  In 
giving  their  opinion,  they  say  it  may  be  inferred  from  the  stat- 
ute 5  Eliz.,  chap.  14,  that  the  forgery  of  writings  without  seal 
was  an  offense  at  common  law,  because  the  preamble  of  the 
statute  recites,  that  the  wicked  practice  of  making,  forging, 
and  publishing  deeds,  vnitings,  etc.,  hath  increased,  chiefly 
because  the  punishments  limited  by  the  laws  and  statutes  were 
too  mild.  Now  this  argument  has  as  much  weight  to  prove 
that  the  publication  was  punishable  as  that  the  forgery  itself 
was,  because  both  are  mentioned.  But  what  I  chiefly  rely  on 
is,  that  the  publication  is  in  its  nature  as  dangerous  to  society 
as  the  forgery,  and  therefore  there  is  no  good  reason  why  the 
common  law  should  punish  one  and  not  the  other.  There  have 
been  so  many  statutes  in  England  inflicting  severe  punishments 
on  forgery,  and  the  uttering  and  publishing  of  forged  writings, 
within  the  last  centuzy,  that  we  are  not  to  expect  many  prece* 
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dents  of  indictxients  at  common  law  in  that  coimtrjr.  Bat  no 
authority,  or  even  dictum,  has  been  produced  to  show  that  pub- 
lication was  not  an  offense.  We  maj  safelj  conclude,  there- 
fore, from  the  reason  of  the  thing,  that  it  is. 

2.  We  have  no  act  of  assembly  expressly  prohibiting  the  forg- 
ing  or  uttering  of  forged  notes  of  the  Bank  of  North  America. 
But  the  act  of  twenty-second  April,  1794,  sec.  5,  enacts  that 
«veiy  person  who  shall  be  convicted  of  having  falsely  uttered, 
paid,  or  tendered  in  payment,  any  counterfeit  or  forged  gold 
or  silver  coin,  knowing  the  same  to  be  forged  or  counterfeit^ 
or  shall  be  concerned  in  printing,  forging  or  passing  any  coun- 
terfeit notes  of  the  banks  of  Pennsylvania,  North  America,  or 
the  United  States,  knowing  them  to  be  such,  or  altering  any  gen- 
uine notes  of  any  of  the  said  banks,  shall  be  sentenced  to  a  con- 
finement in  the  gaol  and  penitentiary  house,  for  any  term  not  less 
than  four,  nor  more  than  fifteen  years,  etc.  The  offense  laid  in 
ihe  indictment  does  not  come  within  this  act,  for  the  plaintiff 
is  not  charged  with  passing,  but  only  uttering  and  publishing, 
which  is  a  different  thing.  The  different  expressions  in  this  act 
with  respect  to  gold  and  silver  coin  and  bank  notes^  show  that 
4he  legislature  intended  a  difference;  and  there  is  really  a  differ- 
once  in  the  nature  of  the  things.  To  utter  and  publish  is  to 
•declare  or  assert,  directly  or  indirectly,  by  words  or  actions^, 
that  a  note  is  good.  To  offer  it  in  payment  would  be  an  utter- 
ing or  publishing;  but  it  is  not  passed  until  it  is  received  by  the 
person  to  whom  it  is  offered.  It  is  unnecessary  to  decide 
whether  it  would  be  passed  if  the  person  to  whom  it  is  offered 
receives  it  for  the  purpose  of  having  it  examined.  The  indict- 
ment only  charges  the  uttering  and  publishing  it  as  true  and 
genuine.  But  there  is  another  act  of  assembly,  passed  the  fifth 
of  April,  1790,  which  provides  for  the  offense  set  forth  in  this 
indictment.  By  the  fourth  section  of  that  act,  persons  con- 
ficted  of  any  offense  not  capital,  for  which,  by  the  laws  in  force 
before  the  fifteenth  September,  1786,  burning  in  the  hand,  cut- 
ting off  the  ears,  nailing  the  ears  to  the  pillory,  setting  in  the 
pillory,  whipping,  or  imprisonment  for  life  was  inflicted,  shall 
instead  of  such  punishment  be  fined  and  sentenced  to  undergo 
a  confinement  at  hard  labor,  etc.,  for  any  term  not  exceeding 
two  years,  at  the  discretion  of  the  court.  And  by  the  act  of  the 
fourth  of  April,  1807,  this  time  is  increased  to  any  term  not 
exceeding  seven  years,  at  the  discretion  of  the  court.  There  is 
no  doubt  but  this  offense  might  have  been  punished  by  setting 

in  the  pillory.    It.  is  therefore  within  the  act. 
An.  dbo.  vou  nr— 39 
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8.  It  remains  to  be  considered  whether  under  this  indictment 
Yte  can  give  judgment  for  the  punishment  prescribed  bj  the  act 
of  assembly.  I  take  the  law  to  be^  that  where  a  statute  creates 
or  expressly  prohibits  an  offense,  and  inflicts  a  punishment,  the 
indictment  must  conclude  against  the  form  of  the  statute.  But 
where  a  statute  only  inflicts  a  punishment  on  that  which  was 
an  offense  before,  there  is  no  necessity  of  mentioning  the 
statute.  When  an  indictment  charges  a  person  with  having 
done  a  thing  against  the  form  of  the  statute,  etc.,  the  obvious 
meaning  is  that  the  offense  was  committed  against  the  form  of 
the  statute,  without  any  reference  to  the  punishment. 

This  seems  to  be  Lord  Hale's  idea,  who  says:  ''  If  an  offense 
be  at  common  law,  and  also  prohibited  by  statute,  with  a  cor- 
poral or  other  penalty,  yet  it  seems  the  party  may  be  indicted 
at  common  law;  and  then,  though  it  concludes  not  contra  for- 
mam  siaiiUi,  it  stands  as  an  indictment  at  common  law,  and  can 
receive  only  the  penalty  that  the  common  law  inflicts  in  that 
case:"  2  Hale,  191.  The  expressions  of  Hawkins  are  more 
general  and  less  accurate.  He  says:  '*  It  seems  to  be  taken  as 
a  common  ground  that  a  judgment  by  statute  shall  never  be 
given  on  an  indictment  at  common  law,  as  every  indictment 
which  doth  not  conclude  contra  formam  statiUi  shall  be  taken  to 
be."  I  presume  his  meaning  was  the  same  as  Hale's;  but  if 
his  opinion  was  that  judgment  for  the  punishment  prescribed 
by  statute  could  in  no  case  be  given  on  an  indictment  not  con- 
cluding contra  formam  staiuti,  he  was  mistaken,  as  may  be 
proved  by  the  highest  authority.  By  the  statute  25  Geo.  2,  c. 
87,  the  judgment  in  murder  is  altered;  the  day  of  the  execution 
is  mentioned,  and  the  body  of  the  criminal  is  ordered  to  be  dis- 
sected and  anatomized;  yet  the  indictments  since  that  statute 
do  not  conclude  contra  formam  statuii.  This  may  be  seen  in 
the  precedent  of  an  indictment  and  judgment  for  murder  in  the 
appendix  to  4  Blackstone's  Commentaries;  also  in  the  trial  of 
the  Earl  of  Ferrars,  convicted  and  executed  for  murder,  State 
Trials,  in  the  year  1760;  and  in  many  other  cases.  It  may  be 
proper  to  mention  an  instance  establishing  the  same  principle 
in  England,  though  not  an  authority  here,  because  it  is  since 
our  revolution.  By  Stat.  80  Oteo.  3,  c.  48,  the  judgments  against 
women  convicted  of  treason  or  petty  treason  are  altered;  yet 
the  indictments  continue  to  be  drawn  at  common  law.  I  do 
not  know  that  the  point  has  ever  before  been  brought  before 
the  courts  of  this  state  for  decision;  but  the  precedents,  as  far 
as  they  have  been  searched,  are  to  be  found  in  both  ways.    I 


March,  1810.]  Commonwealth  v.  Bossbteb.  451 

make  no  doubt  but  iu  a  vast  manj  oases  judgments  under  acts 
of  assembly  have  been  given  on  indictments  at  common  law. 

Upon  the  fullest  deliberation,  the  court  are  satifified  that  the 
judgment  ought  not  to  be  a/rested. 

Motion  oveiruled. 

The  defendant  was  afterwards  sentenced  to  three  years  im» 
prisonment  at  hard  labor. 


TreatiDg  of  the  natnre  of  f oigery,  Biahop  on  Cr.  Law,  aeo.  600,  thus  states: 
"According  to  principles  before  diBCussed  in  this  Tolome,  a  cheat  effected 
by  a  forged  instroment  is  indictable  at  the  common  law  as  a  Bubetantive 
offense;  therefore,  an  attempt  to  cheat  by  means  of  such  an  instrument  is 
an  indictable  attempt  Thk  attempt  is  called  in  law  an  uttering  (citing 
principal  case).  Plainly,  therefore,  the  offense  of  uttering  ia  complete 
when  the  forged  instrument  is  offered;  it  need  not  be  accepted." 

As  to  the  form  of  an  indictment  under  a  statute,  it  is  thus  stated  by 
Wharton,  1  Cr.  Law,  sec  411:  ''If  the  statute  creates  an  offense,  or  de- 
clares a  common  law  offense,  punishable  in  a  different  manner  from  what  it 
would  have  been  without  such  circumstances;  or  where  the  statute  changes 
the  nature  of  the  common  law  offense  to  one  of  a  higher  degree,  as  where 
what  was  originally  a  misdemeanor  is  made  a  felony,  the  indictment  should 
be  drawn  in  reference  to  the  provisions  of  the  statute,  creating  or  changing 
the  nature  of  the  offense,  and  should  conclude  against  the  form  of  the  stat- 
ute; but  if  the  statute  is  only  declaratory  of  what  was  a  previous  offense 
at  common  law,  without  adding  to  or  altering  the  punishment,  as  was  the 
statute  of  26  £dw.  IIL,  declaring  what  should  be  considered  an  adjadged 
treason,  the  indictment  need  not  conclude  eotUra  /ormam  ttoMi  "  (eiUng 
principal  case). 


GoMMONWEi^LTH   V.  RoSSETEB. 
[3  Bmnx,  860.] 

Mandamus,  Right  to.— The  right  to  a  mandamua  exists  in  all  cases 
where  a  party  has  a  specific  legal  right,  and  has  no  other  specific  legsl 
remedy.  Accordingly,  a  mandamtu  will  not  issue  to  the  trustees  of  an 
incorporated  church,  to  restore  one  to  the  possession  of  a  pew  to  which 
he  claims  title,  inasmuch  as  he  has  another  remedy  against  the  person 
interfering  with  his  right 

Obdeb  to  show  cause  why  a  mandamus  should  not  issue  to  the 
defendants,  as  trustees  of  St.  Mary's  Church,  to  restore  James 
Oorkiin  to  the  possession  of  a  pew  therein. 

Eopkinson,  for  the  defendants,  urged  that  the  writ  should  not 
be  granted,  as  there  was  a  specific  remedy  by  action  on  the 
case,  for  the  injury  complained  of:  Francis  v.  Ley^  Oro.  Jaa 
866;  Daimxey  v.  Dee,  Id.  605;  Kenrick  y.  Ibylor,  1  Wils.  826; 
Stocks  Y.  Booth,  1  T.  B.  428. 
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HecUley,  conira,  contended  that  an  action  on  the  case  would 
give  damages  only,  and  that  the  writ  would  lie  to  restore  the 
possession,  and  cited  cases  where  the  writ  had  been  granted  to 
restore  a  party  to  his  stall  in  the  choir  of  a  church:  The  King 
T.  Ihe  Dean  and  Chapter  of  Dublin,  1  Str.  636;  and  to  restore  a 
curate  to  a  chapel:  The  King  v  Blooet,  2  Burr.  1043. 

TiLomcAN,  G.  J.  This  case  arises  on  a  rule  on  the  defendants 
to  show  cause  why  a  mandamua  should  not  issue  commanding 
them  to  restore  James  Oorkrin  to  the  possession  of  a  pew  in  Si. 
Mary's  Church. 

A  fnandamiLS  is  a  remedy  of  a  special  nature,  resorted  to 
where  a  man  has  no  other  specific  mode  of  relief.  The  com- 
plainant has  not  shown  a  case  of  that  kind.  He  says  he  has 
title  to  the  pew  in  question.  If  so,  he  has  a  specific  remedy 
by  an  action  at  common  law  against  the  person  who  disturbs 
him  in  the  enjoyment  of  his  pew.  These  actions  have  been 
very  common,  both  in  ancient  and  modem  times.  Four  cases 
were  cited  of  actions  on  the  case  for  disturbance  of  this  nature: 
Gro.  Jac.  866;  Id.  605;  1  Wils.  326;  1  T.  B.  428.  I  haye  ex- 
amined Aese  cases,  and  in  not  one  of  them  was  there  the 
least  doubt  of  the  action  being  maintainable,  proTided  the 
plaintiff  proved  his  right.  Writs  of  mandamti8,  not  being  so 
convenient  for  the  trial  of  title  as  the  usual  common  law  actions, 
are  not  to  be  unnecessarily  multiplied.  I  am,  therefore,  of 
opinion  that  the  rule  should  be  discharged. 

Ybatbs^  J.  To  found  an  application  for  a  fnandamus,  the 
established  rule  of  law  is  that  there  ought,  in  aU  cases,  to  be  a 
specific  legal  right,  as  well  as  the  want  of  a  specific  legal 
remedy:  8  East,  219.  The  courts  of  justice  uniformly  refuse 
such  applications  where  the  party  has  another  complete  remedy: 
1  Ld.  Bay.  38;  3  Burr.  1615;  Comp.  378;  Doug.  508,  526; 
unless,  as  it  is  said  in  some  cases,  the  remedy  be  extremely 
tedious:  2  Str.  1082;  2  Burr.  1045.  It  is  evident  that  it  would 
be  highly  inconvenient  to  try  civil  rights  in  this  mode  of  pro« 
cedure,  when  the  party  may  institute  a  suit  in  the  ordinaiy  legal 
course,  and  if  injured,  obtain  a  complete  satisfaction,  measured 
out  to  him  by  a  jury,  equivalent  to  a  specific  relief. 

It  is  an  insuperable  obstacle  to  this  application,  that  thalaw 
has  provided  for  Mr.  Corkrin  an  adequate  remedy  if  he  has 
been  injured  in  the  possession  of  a  pew  in  the  church  to  which 
he  is  entitled.  Numerous  authorities  in  our  books  show  that 
the  title  to  a  seat  in  a  church  is  prox>erly  triable  at  common 


Maich,  1810.]   OOMHONWXALTH  V.  BSNIEV.   SOGDSTT.  4S8 

law  by  action  on  the  case.  And  it  cannot  be  objected  againat 
the  present  applicant  that  he  is  a  member  of  the  ooxpozation  of 
St.  Mary's  church,  because  the  character  of  ooiporator  does  not 
divest  him  of  his  ability  to  maintiain  his  action  for  an  injnzy 
done  to  his  eivil  rights.  It  is  clear  to  me  that  the  pveeeni  rule 
must  be  discharged. 

BnACKEinuDOB,  J.,  was  of  the  same  opinion. 

Bule  dischaiged. 


The  anihoiity  of  tiiiB  case  was  affirmed  in  the  kte  case  of  Ow&rwmn  t. 
Overaeen^  82  Pa.  St  279^  Agnew,  G.  J.,  Baying:  ''T2ie  law  as  to  the  ezar- 
dae  of  the  power  to  iasue  the  writ  is  pretty  well  settled.  There  must  be  a 
Bpeciiic  legal  right,  and  the  want  of  a  specific  legal  remedy.  When  the 
legal  right  has  not  been  ascertamed,  or  a  remedy  exists  sofficient  to  enfoiee 
the  right  claimed,  the  writ  of  mandamus  will  not  be  giaated«  It  is  a  high 
prerogative  writ»  to  be  osed  rather  as  a  last  resort  than  a  oommoa  mode  of 
redress.  Hence  the  court  granting  it  will  be  carefnl  to  examine  the  dr- 
eomstanoes,  and  will  exercise  a  sound  discretion  in  doing  sa"* 


Commonwealth  v.  St.  Patrick's  Sooiett. 

[3  BnnnT,  441,} 

Power  to  Disfeanchise  Member.— Without  an  express  power  in  the 
charter  of  a  corporation,  a  member  cannot  be  disfranchised  unless  he 
has  been  guilty  of  some  offense,  which  either  affects  the  intexeet  or 
good  government  of  the  corporation,  or  is  indictable  by  the  law  of  the 
land;  and  therefore  a  by-law  authorizing  the  expukimi  of  a  member 
for  vilifying  any  of  the  members,  is  void. 

Bbturn  to  a  mandamua  to  restore  John  Binna  to  his  standing 
as  a  member  in  the  St.  Patrick  Benevolent  Society.  The  presi- 
dent of  the  society  returned  that  the  society  was  a  efaaritable 
institution  for  the  relief  of  distressed  Irishmen  immigrating  to 
the  United  States;  that  the  corporation  was  duly  constituted, 
according  to  the  laws  of  the  commonwealth,  September  6, 1804, 
and  authorized  ''to  make  rules,  by-laws  and  oxdinanoes,  and 
to  do  everything  needful  for  the  good  government  and  support 
of  the  said  corporation,"  provided  that  the  roles,  etc.,  be 
not  repugnant  to  the  constitution  and  laws  of  the  United 
States,  to  the  constitution  and  laws  of  this  commonwealth," 
"or  to  the  instrument  of  incorporation;"  that  a  by-law  was 
legally  passed,  by  which  it  was  established  that  "  vilifying  any 
of  its  members  "  was  a  crime  against  the  society,  punishable  by 
removal  from  office,  fine  or  expulsion;  that  Binns  had  been 
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charged  with  yilifying  William  Duane»  the  president;  and  that, 
after  due  notice  to  Binns  of  the  charges  in  accordance  with  the 
articles  of  the  constitution  of  the  society,  and  after  hearing 
Binns  in  answer  to  them,  he  was  expelled  from  the  society. 

The  question  raised,  was  as  to  the  yaliditj  of  the  by-law  un- 
der which  the  expulsion  took  place, 

Browne,  for  the  prosecutor. 

Hopkinson,  contra. 

TiLGHiCAN,  0.  J.  This  case  arises  on  a  return  to  a  numdamuM 
directed  to  the  St.  Patrick  Benevolent  Society,  an  incoiporated 
body,  commanding  them  to  restore  John  Binns  to  the  rights  of 
a  member  of  the  said  society.  The  return  is  made  by  William 
Duane,  president  of  the  society,  and  assigns  the  cause  for  not 
restoring  Binns,  according  to  the  command  of  the  writ.  The 
question  is,  whether  the  by-law,  under  which  the  expulsion  was 
made,  is  valid.  In  order  to  determine  this  it  will  be  necessaty 
to  consider  the  nature  of  the  corporation.  It  is  an  association 
which  has  for  its  object  the  raising  a  fund  to  be  applied  to  the 
relief  of  its  members  in  case  of  sickness  and  misfortune,  and 
to  the  assistance  of  distressed  Irishmen  emigrating  to  the 
United  States.  Each  member  pays  a  certain  sum  on  admit- 
tance to  the  society,  and  likewise  an  annual  contribution;  and 
each  member  is  entitled,  in  case  of  sickness  or  distress  occa- 
sioned by  unavoidable  accident,  to  pecuniary  assistance  from 
the  funds  of  the  society.  The  second  article  gives  authority 
"to  make  rules,  by-laws  and  ordinances,  and  do  eveiything 
needful  for  the  good  government  and  support  of  the  afiGurs  of 
the  corporation,  provided  that  the  said  by-law,  etc.,  be  not  re- 
pugnant to  the  constitution  and  laws  of  the  United  States,  to 
the  constitution  and  laws  of  this  commonwealth,  or  to  the  in- 
strument of  incorporation,"  It  may  be  proper  to  consider  in 
the  first  place  whether  there  existed  any,  and  what  power  of  ex- 
pulsion, independent  of  any  positive  provision  in  the  charter  or 
by-laws.  Every  incorporation  possesses  inherently  the  power 
of  expulsion  in  certain  cases,  because  such  power  is  necessary 
to  the  good  order  and  government  of  corporate  bodies.  There 
is  a  tacit  condition  annexed  to  the  franchise  of  a  member, 
which,  if  he  breaks,  he  may  be  disfranchised.  The  cases  in 
which  this  inherent  power  may  be  exercised  are  of  three  kinds. 

1.  When  an  offense  is  committed  which  has  no  immediate 
relation  to  a  member's  corporate  duty,  but  is  of  so  infamous  a 
nature  as  renders  him  unfit  for  the  society  of  honest  men.    Such 
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are  the  offenses  of  peijurj,  forgery,  etc.  But  before  an  ezpol- 
sion  is  made  for  a  cause  of  this  kind  it  is  necessaiy  that  there 
should  be  a  previous  conviction  bj  a  jury,  according  to  the  law 
of  the  land. 

2.  When  the  offense  is  against  his  duty  as  a  corporator,  and 
in  that  case  he  may  be  expelled  on  trial  and  conviction  by  the 
corporation. 

3.  The  third  is  an  offense  of  a  mixed  nature,  against  the 
member's  duty  as  a  corporator,  and  also  indictable  by  the  law 
of  the  land. 

The  offense  for  which  Binns  was  expelled,  does  not  come 
within  either  of  these  three  descriptions.  The  expulsion  rests 
solely  on  the  by-law.  It  has  been  contended,  that  this  by- 
law is  void,  because  contrary  to  the  charter  in  several  re- 
spects: First.  It  is  said  that  the  charter  contains  an  express 
power  of  expulsion  in  certain  cases,  and  thence  it  is  inferred 
that  such  power  can  exist  in  no  other  case.  But  this  inference 
cannot  be  supported.  It  is  not  expressed  in  the  charter,  that 
there  shall  be  no  expulsion  except  in  the  specified  cases,  and  in 
the  nature  of  the  thing  it  is  perfectly  consistent  that  expulsion 
should  take  place  in  the  case  provided  for,  and  also  in  such 
other  cases  as  the  good  government  of  the  corporation  might 
require.  In  the  next  place  it  was  urged  that  this  by-law  is 
contrary  to  the  thirteenth  article  of  the  charter,  by  which  it  is 
provided,  that  in  order  to  preserve  decorum  in  the  society,  while 
Sitting,  there  shall  be  no  insulting  or  disrespectful  behavior  to 
any  of  the  society;  and  any  member  so  transgressing,  shall,  for 
the  first  offense,  be  fined  in  the  sum  of  one  dollar,  for  the 
second,  in  double  that  sum,  and  for  the  third,  be  expelled  the 
society.  A  member  may  be  vilified,  says  the  counsel  for  Binns, 
by  insulting  and  disrespectful  behavior;  and  for  that  offense, 
committed  in  the  face  of  the  society,  there  can  be  no  expulsion, 
unless  repeated  again  and  again.  Yet  the  by-law  inflicts  the 
punishment  of  expulsion  for  the  first  offense.  If  the  offenses 
were  exactly  the  same,  the  argument  would  be  conclusive. 
And  although  not  the  same,  the  by-law  would  certainly  have 
been  more  agreeable  to  the  spirit  of  the  charter,  if  instead  of 
expulsion  in  the  first  instance,  the  offender  had  been  only  lia- 
ble to  a  fine  and  reprimand.  But  I  will  not  say  that  it  is  void 
for  this  objection.  Vilifying  is  a  term  of  very  extensive  import, 
that  a  man  may  be  vilified  in  bis  absence,  when,  of  course,  there 
can  be  no  personal  insult  or  disrespectful  behavior  towards  him. 
The  case  provided  for  in  the  charter,  is,  from  its  nature,  confined 
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io  insulting  and  disrespeotf  ul  behavior  in  the  presence  of  the- 
porty  offended.  Mj  opinion  will  be  founded  on  the  great  and 
single  point  on  which  tiie  cause  turns.  Is  this  by-law  necessaiy 
for  the  good  government  and  support  of  the  affairs  of  the  cor- 
poiation  f  I  cannot  think  that  it  is.  I  have  considered  the 
case  with  a  mind  strongly  disposed  to  give  a  liberal  construc- 
tion to  the  power  of  making  by-laws.  It  is  my  wish  to  give  all 
necessaiy  powers  for  carrying  into  effect  the  benevolent  pur- 
poses of  this  society,  and  many  others,  which  have  lately  been 
incorporated  on  similar  principles.  But  these  powers  must  not 
be  constrained,  or  the  societies,  instead  of  being  protected,  will 
be  dissolved.  The  light  of  membership  is  valuable,  and  not  to 
be  taken  away  without  an  authority  fairly  derived  either  from 
the  charter,  or  the  nature  of  corporate  bodies.  Every  man  who- 
becomes  a  member,  looks  to  the  charter;  in  that  he  puts  hia 
iuth,  and  not  in  the  uncertain  will  of  a  majority  of  the  mem* 
hers. 

The  offense  of  vilifying  a  member  or  a  private  quarrel,  is- 
totally  unconnected  with  the  afiSurs  of  the  society,  and  there- 
fore its  punishment  cannot  be  necessaiy  for  the  good  govem-^ 
ment  of  the  corporation.  So  far  from  it  that  it  appears  to  me 
that  taking  cognizance  of  such  offenses  will  have  the  pernicious- 
effect  of  introducing  private  feuds  into  the  bosom  of  the  society 
and  interrupting  the  transaction  of  business.  I  consider  it  as 
a  point  of  very  great  importance  in  which  thousands  of  persons- 
are,  or  very  soon  will  be,  interested;  for  the  members  of  these 
corporations  are  increasing  rapidly  and  daily.  On  mature^ 
reflection  it  appears  to  me  that  without  an  express  power  in  the^ 
charter,  no  man  can  be  disfranchised  unless  he  has  been  guilty 
of  some  offense  which  either  affects  the  interests  or  good  gov- 
ernment of  the  corporation,  or  is  indictable  by  the  law  of  the 
land.  I  am  therefore  of  opinion  that  the  cause  retximed  by  the^ 
president  of  the  St.  Patrick  Benevolent  Society  for  not  restor- 
ing John  Binns  to  the  rights  of  a  member,  is  insufficient,  and 
that  a  peremptory  mandamus  should  issue. 

Yeatxs  and  Bbaoeenbidoe,  JJ.,  concurred. 

Bule  for  a  peremptory  mandamus. 
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Bttbkart  v.  Bugheb. 

[3  Bnoon,  460.] 

Sftbct  of  Iktboductobt  Clause  in  Will.— The  inixodiietoiy  cUom 
of  a  will  cannot  enlarge  a  devisee's  estate  when  from  other  parts  c# 
the  will  there  is  a  clear  intention  to  give  him  an  estate-taiL 

Noncx  UNDEB  A  PATENT.— A  purchaser  under  a  patent  from  the  com- 
monwealth is  hound  to  take  notice  of  a  prior  title  to  which  a  reference 
is  made  in  the  patent 

New  Tsiau — Only  in  a  very  extnu>rdinaiy  case  should  a  new  trial  be 
granted  after  two  verdicts  on  matters  of  fact. 

Appbal  from  the  circmt  ooart.  The  case  had  been  onoe  tried 
and  a  yerdict  found  for  the  defendants  contrary  to  the  judge's 
charge,  irhereupon  a  new  trial  was  ordered.  The  facts  were: 
Henry  Willis  being  seised  of  the  lands  in  question  on  the 
thirteenth  of  August,  1764,  made  his  will  bearing  date  on  that 
day.  The  will  began,  **  as  touching  such  worldly  estate  where- 
with it  has  pleased  God  to  bless  me  in  this  life,  I  give,  devise 
and  dispose  of  the  same  in  the  following  manner  and  form.'' 
After  certain  bequests  to  his  wife,  '*  Also,  I  giye  to  my  beloved 
son,  William  WiUis,  seTcnty  acres  of  land  fronting  on  Susque- 
hanna river,  to  be  taken  off  the  plantation  I  now  liveth  on,  with 
the  grist  mill"  and  improvements^  and  also  ten  acres  of  meadow 
land  adjoining  the  old  meadow  extending  towards  the  marsh. 
**  If  the  said  William  Willis  shotdd  chance  to  die  without  heir 
or  issue,  the  above  said  lands  must  fall  into  the  possession  of 
his  brother,  Bichard  Willis.  N.  B.  That  Bichard  is  left  in  the 
care  of  his  brother  William  till  he  come  to  age.  I  leave  the 
horses  and  cattle  to  William,  but  he  must  give  Bichard  his 
■hare  of  them  when  Bichard  comes  to  age." 

The  testator  then  gave  his  daughter  Mary  forty  pounds,  to  be 
paid  by  William,  ten  pounds  when  she  should  arrive  at  lawful 
age,  and  ten  pounds  annually  thereafter,  until  the  whole  should 
be  paid.  He  gave  a  legacy  of  the  same  amount  to  a  daughter 
Catharine,  to  be  paid  by  Bichard,  ten  pounds  when  he  should 
arrive  at  lawful  age,  and  ten  pounds  thereafter  until  the  whole 
should  be  paid.  He  then  concluded  his  will:  ^'  Also  I  give  to 
my  beloved  son  Bichard  Willis  the  whole  remainder  of  my 
plantation,  with  the  old  dwelling-house  and  bam,  and  the  old 
orchard  and  meadow,  and  all  the  improvements  that  may  happen 
in  his  part  or  division  of  the  above  said  premises.  And  if  the 
above  said  Bichard  should  chance  to  die  without  heir  or  issue, 
the  above  said  lands  and  effects  shall  fall  into  the  possession  of 
my  son  William  Willis,  by  him  freely  to  be  possessed  and 
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enjoyed/'  The  will  was  proved  March  26,  1766.  On  the 
twenty-fourth  of  April,  1778,  William  Willis  had  issue  his  first 
son,  Heniy  Willis,  one  of  the  lessors  of  the  plaintiff.  On  the 
eighteenth  of  Novembery  1783,  William  obtained  a  patent  for 
the  eighty  acres  devised  by  his  father,  the  lands  in  the  eject- 
ment, which  granted  to  the  patentee  the  land  in  fee-simple, 
reciting  that  the  title  was  derived  under  the  will  of  Heniy 
Willis.  In  June,  17d4,  William  conveyed  in  fee  part  of  the 
land  for  a  valuable  consideration,  and  the  residue  in  Aprils 
1796,  by  deeds  of  bargain  and  sale  reciting  the  patent. 

Valuable  improvements  were  made  during  the  life-time  of 
William  on  the  part  first  conveyed,  which  came  into  possession 
of  Bucher  in  1800,  under  a  purchase  from  one  who  had  bought 
the  same  at  a  sheriff's  sale  in  October,  1799.  The  sale  at  which 
Bucher  obtained  the  premises  had  been  advertised  in  the  pub- 
lic papers  and  handbills.  William  died  in  the  autumn  of  1799. 
During  the  time  the  improvements  were  made,  and  at  the  time 
of  the  sheriff's  sale  and  the  sale  to  Bucher,  the  son,  Henry 
Willis,  lived  within  a  mile  or  two  of  the  premises,  and  never 
gave  notice  of  any  claim  thereto,  although  it  did  not  appear 
that  he  was  then  cognizant  of  his  title.  Before  his  father's 
death  he  took  the  benefit  of  the  insolvent  act  and  made  return 
that  he  was  not  entitled  to  any  real  estate,  and  at  the  same 
time  assigned  all  his  property,  in  possession  and  expectancy, 
to  assignees,  of  whom  the  survivor  was  the  other  lessor  of  the 
plaintiff. 

The  questions  submitted  were:  1.  Whether  William  Willis 
took  an  estate-tail  under  the  will  of  his  father;  2.  If  he  did, 
then  whether  it  was  anything  more  than  an  estate-tail  in  an 
equity  which  might  be  barred  by  deed  of  bargain  and  sale; 
3.  Whether,  supposing  it  to  be  a  legal  estate-tail,  Henry  Willis 
was  not  barred  by  the  concealment  of  his  claim,  or  whether  the 
purchasers  were  to  be  affected  with  notice  by  anything  appear* 
ing  on  the  title  papers.  A  verdict  was  found  for  the  defend- 
ants, and  upon  an  order  refusing  a  new  trial,  the  plaintiff  ap- 
pealed. 

G.  Smith  and  Duncan^  for  the  plaintiff,  on  the  first  point  con- 
tended that  William  took  an  estate-tail:  Denn  v.  ShenUm,  Oowp. 
410;  Ooodright  v,  Ooodridge,  Willes,  369;  NoUingham  v.  Jm- 
ninga,  1  P.  Wms.  23.  On  the  second  question  they  cited  SimM 
V.  Irvine,  8  Ball.  425.  On  the  third  point  they  urged  that 
ignorance  of  title  excused  Henry  from  giving  notice:  1  Fonb. 
161;  1  P.  Wms.  394,  note;  Dyer  v.  Dyer,  2  Cha.  Ca.  108;  and 
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fchat  the  deed  which  recited  the  patent,  wherein  reference  was 
made  to  the  will,  was  sufficient  notice  to  put  the  purchasers  on 
their  inquiry,  and  amounted  to  a  notice  of  Henry's  claim: 
Dunch  T.  Keni,  1  Tern.  819;  Drapers'  Co.  ▼.  Yardley,  2  Id.  662; 
Moor  V.  BenneU,  2  Oha.  Oa.  246;  Biaooe  v.  The  Earl  of  Banbury, 
1  Cha.  Oa.  287;  Smiih  y.  Low,  1  Atk.  490;  2  Fonb*  165;  2  Pow. 
on  Mort.  571. 

Bowie  and  EopkinSy  contra:  1.  William  took  a  fee:  QvMver  ▼. 
Poyntz,  3  Wils.  143;  Wellock  v.  Eamm(md,  Cro.  Eliz.  204;  Bead 
V.  EaU(m,  2  Mod.  25;  FrogmorUm  v.  Holyday,  3  Burr.  1623;  PeOs 
y.  Brown,  Cro.  Jac.  590;  Wealthy  y.  BosviUe,  Cas.  t.  H.  245; 
Fosdiek  y.  ComeU,  1  John.  440  [3  Am.  Dec.  340];  Jackson  y. 
Blanshan,  3  John.  292  [3  Am.  Dec.  485].  2.  If  the  estate  was 
in  tail,  yet  Henry  was  barred  by  the  deed  of  bargain  and  sale: 
North  y.  Campemon,  2  Cha.  Ca.  64;  Carpenter  y.  Carpenter,  1 
Tern.  440;  Beverly  y.  Beverly,  2  Id.  131;  North  y.  Way,  1  Id.  13. 
3.  Whether  Henry  knew  of  his  rights,  has  been  submitted  to 
the  jury,  who  found  in  the  affirmatiye;  he  is,  therefore,  barred: 
1  Eq.  Ab.  256;  Hunsden  y.  Cheyney,  2  Tern.  150;  Baw  y.  Pole, 
Id.  239;  Franklin  y.  Thornbury,  1  Id.  132;  Savage  y.  Foster,  9 
Mod.  35;  Ooodrighi  y.  Straphan,  Cowp.  201. 

TiLGHMAN,  C.  J.  The  first  question  in  this  case  is,  what 
estate  passed  to  William  Willis,  by  the  will  of  his  father,  Henry 
Willis?  The  testator  haying  declared  his  intention  to  dispose 
of  the  whole  of  his  estate  in  the  beginning  of  his  will,  deyised 
to  his  son  William  in  the  words  following:  (The  chief  justice 
then  read  the  deyise  to  William.)  After  this,  following  seyeral 
demises,  and  bequests,  amoDg  which  is  one  by  which  part  of  the 
personal  estate  is  given  to  the  said  William.  A  legacy  of  forty 
pounds  is  then  given  to  the  testator's  daughter  Mary,  to  be  paid 
by  the  said  William  by  installments.  The  remainder  of  the 
laud  is  then  given  to  his  son  Richard  in  the  following  terms. 
(Here  the  chief  justice  read  the  devise.)  If  the  devise  to  Will- 
iam is  abstracted  from  the  rest  of  the  will,  it  must  be  con- 
sidered as  an  estate-tail  by  direct  and  necessary  implication. 
There  are  no  words  of  limitation  annexed  to  the  gift  to  him,  nor 
is  it  expressed  to  be  for  his  life,  nor  is  there  an  express  devise 
to  bis  issue;  but  the  estate  is  not  to  go  over  to  Bichard  unless 
William  should  die  without  issue.  Here  is  a  plain  intent  to 
provide  for  the  issue,  which  can  no  otherwise  be  effected  than 
by  vesting  an  estate-tail  in  their  father.     But  there  is  not  th^ 
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least  intixnation  of  an  intent  to  give  a  f  ee-Bimple.    Failing  iasixe 
of  William,  the  land  is  to  go  to  Biohard. 

It  is  contended,  howeyer,  on  the  part  of  the  defendants  that 
by  oonsideiing  this  deyise  to  William  in  connection  with  other 
parts  of  the  will,  it  will  appear  that  a  fee-simple  was  intended 
for  him,  with  an  ezecutoiy  devise  to  Biohard,  to  take  effect  on 
the  contingency  of  William's  dying  without  issae,  in  the  life  of 
Biohard.  The  parts  relied  on  to  show  this  intent  to  give  a  fee- 
simple  are  the  introductoiy  words  of  the  wiU,  expressing  a  de- 
sign to  dispose  of  the  whole  estate,  and  the  legacy  of  forfy 
pounds  to  be  paid  by  William.  These  introdnctoiy  words  haT» 
been  more  or  less  regarded  by  different  judges.  I  will  not  say 
that  they  are  not  to  cany  some  weight  in  doubtful  cases;  but 
I  am  not  disposed  to  allow  them  much  consequence,  where  it  is 
pretty  clear  from  the  other  parts  of  the  will  that  an  estate  lesa 
than  a  fee-simple  is  intended,  because,  I  believe,  that  in  most 
cases  the  testator  has  a  general  intent  to  dispose  of  his  whole 
estate,  whether  he  says  so  in  the  beginning  of  his  will  or  not. 
If,  however,  this  intent  of  disposing  of  the  whole  estate  is  to 
have  any  effect,  it  will  be  best  applied  to  the  devise  over  to 
Bichard,  in  case  of  William's  death  without  issue;  for  in  such 
case  it  is  to  be  supposed  that  the  testator  intended  to  give  a  fee. 
This  supposition  is  strengthened  by  adverting  to  the  devise  of 
the  remainder  of  his  plantation  to  Bichard,  and  if  he  ^ould 
chance  to  die  without  issue,  then  to  fall  into  the  possession  of 
William,  by  them  freely  to  be  possessed  and  enjoyed.  These 
expressions,  ''freely  to  be  possessed  and  enjoyed,^'  show  a 
strong  intent  to  give  a  fee,  and  have  been  adjudged  sufficient 
to  convey  it.  It  may  be  concluded  then  that  in  the  devise  over 
in  both  instances  the  testator  meant  to  give  a  fee.  As  to  the  pay- 
ment of  forty  pounds,  if  it  had  been  annexed  to  the  devise  to 
William,  and  if  there  had  been  no  expression  in  the  devise  to 
William  showing  an  intent  to  give  an  estate-tail,  then,  indeed, 
under  the  authority  of  adjudged  cases  which  have  been  cited, 
and  from  the  reason  of  the  thing,  independent  of  authorities, 
William  would,  by  virtue  of  that  payment,  have  taken  an  estate 
in  fee-simple;  because  it  is  presumed  that  by  every  devise  it  is 
intended  to  confer  a  benefit  on  the  devisee,  and  it  might  happen 
that  the  payment  of  a  sum  of  money  might  be  an  injury  instead 
of  a  benefit,  if  the  devisee  took  an  estate  less  than  a  fee.  But 
although  this  argument  is  satisfactory,  where  a  devise  is  made 
in  general  terms  without  expressing  any  estate,  yet  it  has  no 
weight  in  cases  where  the  estate  of  the  devisee  is  plainly  indi- 
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eated;  becaase  the  devisee  has  no  light  to  claim  a  greater  estate 
than  the  testator  intended  for  him,  and  if  he  dislikes  the  condi- 
tions he  may  refuse  the  devise.  Besides,  the  payment  of  forty 
pounds  is  not  annexed  to  the  devise  of  land  to  William;  but 
between  the  devise  of  the  land  and  the  direction  to  pay  the 
money  a  bequest  of  personal  property  to  William  intervenes,  so 
that  we  cannot  say  that  the  testator  ordered  William  to  pay  the 
money  in  consideration  of  the  devise  of  the  land.  Much  stress 
was  laid  by  the  defendants'  counsel  on  these  expressions,  *'  the 
above  lands  must  fall  into  the  possession  of  his  brother 
Bichard.''  From  hence  they  inferred  that  the  estate  given  to 
Bichard  was  to  take  effect  on  a  contingency  to  happen  during 
his  life,  and  not  after  an  indefinite  failure  of  issue  of  William. 
Without  deciding  on  the  accuracy  of  this  construction,  it  is 
sufficient  to  remark  that,  supposing  it  to  be  just,  it  by  no  means 
follows  that  William  was  to  take  an  estate  in  fee.  It  is  quite 
consistent  that  William  should  take  in  tail,  with  a  contingent 
remainder  to  Bichard  to  take  effect  on  William's  dying  without 
issue  in  the  life  of  Bichard.  Considering  this  will  in  all  its 
parts,  I  am  of  opinion  that  William  took  an  estate-tail  in  the 
land  devised  to  him. 

2.  The  next  question  is,  has  this  estate-tail  been  barred? 
The  defendants  say  it  has,  although  no  common  recoveiy  was 
suffered,  because  Henry  Willis,  whose  will  is  dated  in  the  year 
1764,  was  not  seised  of  a  legal  estate,  but  only  an  equitable 
one,  the  legal  estate  not  having  been  at  that  time  granted  by 
the  proprietaries  of  Pennsylvania.  Cases  were  cited  to  prove 
that  the  statute,  de  donis,  does  not  extend  to  equitable  estates, 
and  that  in  such  cases  the  issue  are  baired  by  the  deed  of  their 
ancestor  without  common  recoyery.  I  think  it  unnecessaty  to 
consider  those  cases,  because  in  this  state  a  warrant  and  survey, 
attended  with  the  payment  of  the  purchase-money,  which  was 
the  case  here,  is  to  be  considered  in  the  same  light  as  the  legal 
estate  in  England.  We  have  no  court  of  chancexy  to  compel  a 
specific  performance  of  contracts,  so  that  we  have  been  in  the 
habit  of  considering  that  as  done,  which  chancexy  would  compel 
to  be  done.  It  has  always  been  supposed  that  estates  of  this  kind 
are  not  to  be  distinguidied  as  to  the  mode  of  conveying  them, 
from  estates  strictly  legal.  This  was  the  opinion  of  the  learned 
and  respectable  judge  before  whom  this  cause  was  tried  in  the 
circuit  court,  and  I  fully  agree  vrith  him. 

3.  I  vrill  now  consider  Uie  third  point  in  this  cause.  It  vraa 
strongly  urged  in  the  circuit  court,  that  supposing  the  estate* 
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tail  not  to  have  been  barred,  the  plaintiff  ougbt  not  to  recoTer, 
because  he  had  assented  to  the  sale  made  by  his  father,  and 
had  given  no  notice  of  his  title  to  the  defendants,  who  are  pur- 
chasers for  a  yaluable  consideration,  mthout  notice.  On  the 
other  hand,  it  was  contended  on  the  part  of  the  plaintiffs,  that 
the  defendants  could  not  be  considered  as  purchasers  without 
notice,  because  they  claim  under  a  deed,  which  recites  the 
patent  to  William  Willis,  and  the  patent  refers  to  the  will  of 
old  Heniy  Willis,  by  which  the  estate-tail  is  created.  The 
learned  judge  who  tried  the  cause,  was  of  opinion  that  the  pur- 
chasers were  not  bound  to  look  further  back  than  the  patent, 
and  no  doubt  this  opinion  must  have  had  great  weight  mth  the 
]uxy.  This  is  a  principle  of  Tery  great  importance,  considering 
the  vast  mass  of  property  which  is  held  without  patent  in  this 
commonwealth.  It  may  have  very  extensive  and  alarming  con- 
sequences, if  every  purchaser  from  a  patentee  is  to  be  consid- 
ered as  having  no  notice,  and  not  bound  to  take  notice  of  any- 
thing prior  to  the  patent.  In  cases  like  the  present,  where  the 
prior  title  is  referred  to  in  the  patent,  there  is  no  reason  why  the 
purchaser  shotdd  not  take  notice  of  it.  The  will  of  Henry 
Willis  was  recorded,  and  it  was  the  fault  of  the  purchasers  not 
to  examine  it.  Why  should  the  son  of  William  Willis  be  barred 
of  his  estate,  because  the  purchasers  under  his  father  neglected 
to  look  into  a  will  to  which  their  title  deeds  referred  them  ? 
The  cases  cited  for  the  plaintiff  prove,  and  indeed  the  defend- 
ants' counsel  do  not  deny  that,  by  the  principles  of  the  common 
law,  the  purchaser  in  such  cases  is  bound  to  take  notice;  but 
they  say  that  those  principles  ought  not  to  be  extended  here, 
because  in  this  country  the  business  of  conveyancing  is  trans- 
acted by  ignorant  people.  I  cannot  give  my  assent  to  thia 
argument.  If  admitted  in  this  case,  it  will  be  urged  in  every 
other,  till  at  last  all  principles  will  be  prostrated  under  the  plea 
of  ignorance.  It  appears  to  me  that  on  this  point,  the  jury 
were  misdirected  in  point  of  law. 

4.  The  last  question  is,  whether,  under  these  circumstances, 
a  new  trial  should  be  granted?  Against  a  new  trial  it  is  urged 
that  this  is  a  hard  case,  in  which  there  have  been  two  verdicts 
for  the  defendants.  I  perceive  that  it  is  a  hard  case,  and  I  am 
extremely  sorry  for  it.  It  is  always  hard  on  a  man  who  has 
the  misfortune  to  purchase  a  bad  title.  But  I  must  not  suffer 
my  feelings  for  the  defendants  to  carry  me  so  far  as  to  do  in- 
justice to  the  plaintiff.  If  the  cause  had  gone  to  the  jury  in  the 
manner  which  I  conceive  it  ought  by  law  to  have  been  submit- 
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ted  to  them,  I  should  have  been  against  a  new  trial.  It  must 
be  a  veiy  extraordinary  case  indeed,  in  which  I  oonld  be  in« 
daced  to  give  my  opinion  for  a  new  trial,  after  two  yerdicts  on 
matters  of  fact.  But  that  is  not  the  present  case.  I  can  have 
no  assurance  that  the  jury  would  have  found  the  same  verdict 
under  a  different  direction  as  to  the  point  of  law  which  has 
been  mentioned.  I  must  therefore,  with  reluctance,  give  my 
opinion  that  this  court  cannot,  without  injustice^  refuse  the 
plaintiff  a  new  trial. 

Yeates  and  BaAOEsiiBmoB,  JJ.,  concurred. 

New  trial  granted. 

In  Commissioners  v.  Boss,  3  Biirn.  623,  the  chief  jiutioe  Tezeired  to  the 
mle  here  enunciated  as  to  the  propriety  of  granting  a  new  trial  after  ver- 
dicts of  a  jury.  By  reference  to  Wilhie  v.  Boosevelt,  2  Am.  Dec  149,  it 
will  be  seen  that  the  court*  in  that  case,  where  a  defense  of  usury  was  set 
up,  which  the  jury  did  not  favor,  granted  a  new  trial  in  the  face  of  two 
concurring  verdicts.  The  principal  case  is  affirmed  in  Ihier  v.  JSoifd,  1  S. 
A  R.  208,  the  court  saying  that  it  was  decided  after  full  argument  and  ma- 
ture consideration.  In  Campbell  v.  Carson,  12  S.  &  R.  56,  the  case  is  cited 
as  to  the  construction  of  the  words  '* freely  to  be  enjoyed."  In  LohacKs 
ease,  6  Watts,  170,  it  is  cited  as  to  when  a  fee  is  devised,  and  to  the 
same  point  in  Dixon  v.  Ramage,  2  Watts  &  S.  144.  Showing  that  a  warrant 
and  survey  gives  a  legal  estate  against  all  but  the  commonwealth,  and  that 
it  may  be  conveyed,  entailed  or  barred,  as  an  estate  strictly  legal,  its  au- 
thority is  recognized  in  DuU  v.  Heath,  7  Pa.  St  86;  and  Gingrich  v.  Foliz, 
19  Id.  40.  In  Brush  v.  Ware,  15  Peters,  113,  it  is  cited  on  the  point  of 
notice  in  a  patent. 


Carson  v.  Blazer. 

rQBnnnn,475.] 

What  abe  NAViaABLS  Rivers.— The  doctrine  of  the  common  law,  that 
fresh  water  rivers  in  which  the  tide  does  not  ebb  and  flow,  belong  to 
the  owners  of  the  banks,  has  never  been  adopted  with  reference  to  the 
large  rivers  in  Pennsylvania ;  such  rivers  are  navigable,  although  there 
is  no  ebb  and  flow  of  the  tide  therein,  and  belong  to  the  common- 
wealth. 

FXSHBBY  Rights. — No  one,  therefore,  has  a  right  to  an  exclusive  fishery 
in  such  navigable  rivers  on  the  principles  of  the  conunon  law,  nor  has 
such  a  right  been  granted  to  any  one  by  the  proprietaries  or  by  the 
commonwealth. 

Tbbspass  qiuire  clausum  fregU,  for  breaking  and  entering  into 
the  dose  of  the  plaintiff  in  the  Susquehanna  river,  treading 
down  the  grass,  and  breaking  and  entering  into  the  several 
fisheries  of  the  plaintiff.     Plea,  not  guilty.     On  the  trial  before 
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the  ehief  justioe,  the  plamtiff  deduced  title  from  the  proprieta- 
ries by  warrant  of  twenty-fourth  September,  1736,  for  two  hun* 
dred  and  eighty-three  acres  of  land  adjoining  the  Susquehanna, 
and  immediately  opposite  the  fishery  in  question.  The  patent 
described  the  tract  as  commencing  at  a  certain  tree  by  the  riyer, 
thence  by  certain  courses  to  a  red  oak  by  the  same  rxrer,  and 
thence  by  the  same  the  several  courses  thereof  to  the  place  of 
beginning.  The  plaintiff's  brother,  the  former  proprietor  of 
the  land,  first  cleared  out  a  pool  for  a  shad  fishery  between  his 
own  shore  and  a  sand-bank  in  the  river,  two  hundred  yards  dis- 
tant, in  1773,  and  afterwards  fished  there.  Blazer,  one  of  the 
defendants,  made  some  further  clearing  in  the  pool  near  the 
sand-bank  iu  1796,  and  he  and  his  sons  fished  in  it  from  the 
sand-bank;  at  first  without  any  opposition  on  the  part  of  the 
plaintiff,  but  were  afterwards  told  to  desist,  and  brought  this 
action  for  drawing  their  seine  in  the  spring  of  1803. 

The  material  question  was,  had  the  plaintiff  an  exclusive 
fishery  in  the  Susquehanna  opposite  his  land?  On  this  point 
the  jury  were  charged. 

TiLOHM^N,  0.  J.  If  the  plaintiff  has  an  exclusive  right,  it 
must  be  founded  either,  1.  On  a  grant  from  the  late  proprie- 
taries; or,  2.  On  prescription;  or,  8.  On  the  principles  of  ih^ 
common  law  adopted  in  this  country. 

1.  King  Charles  the  second  granted  to  William  Penn  the 
soil  of  Pennsylvania  and  the  rivers  within  its  limits,  together 
with  the  fishing  of  all  sorts  of  fish  within  the  premises,  and  the 
fish  therein  token.  William  Penn  has  not  granted  the  plaintiff 
any  right  of  fishery,  nor  has  he  granted  him  anything  beyond 
the  margin  of  the  river.  The  proprietary  asked  no  higher  price 
for  river  lands  than  others.  No  doubt  he  retained  the  entire 
right  of  the  river,  and  of  everything  in  the  river,  in  order  that 
he  might  make  such  use  of  it  as  would  be  most  conducive  to  the 
public  benefit;  and  he  afterwards,  at  least  as  far  back  as  the 
ninth  of  May,  1771,  gave  his  assent  to  an  act  of  assembly  de- 
claring the  river  Susquehanna  a  highway,  and  regulating  its 
fisheries  in  such  a  manner  as  to  be  inconsistent  with  an  exclu- 
sive right  in  any  person  whatever.  The  fourth  and  sixth  arti- 
cles of  William  Penn's  concessions  are  urged  as  a  grant  Bui 
it  appears  to  me  that  these  concessions  are  confined  to  the  first 
purchasers;  for  there  are  several  things  therein  agreed  to  be 
done  by  those  first  purchasers,  which  cannot  be  said  to  be  bind- 
ing on  any  subsequent  purchasers.  There  are  also  other  grants^ 
as  for  instance  to  servants  in  the  seventh  article,  which  must  h% 
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oonfined  to  the  original  emigrantB;  and  there  are  stipnlationB 
and  agreements  in-  a  great  number  of  the  articles,  as  in  the 
third,  fourth^  seyenth,  eighth,  tenth,  eleventh,  twelfth,  four* 
teenth,  seventeenth,  eighteenth  and  twentieth,  which  mnst  be 
limited  in  the  same  way.  Now  I  give  no  opinion  as  to  the  rights 
of  those  fizst  purchasers  and  persons  claiming  under  thenu 
The  plaintiff  is  not  of  that  description. 

2.  No  proof  whatever  has  been  given  of  anything  like  pre* 
43cription,  either  in  the  plaintiff  in  particular  or  in  general  in 
those  persons  who  hold  lands  adjoining  the  Susquehanna. 
The  first  time  the  plaintiff  used  this  fishery  was  in  1773,  when 
he  cleared  away  the  stones  which  impeded  his  seine. 

3.  The  plaintiff  relies  principally  on  that  rule  of  the  com- 
mon law  by  which  livers,  wherein  the  tide  does  not  ebb  and 
flow,  which  are  not  navigable,  belong  to  the  owners  of  the 
adjoining  lands  on  each  side.  This  common  law  right,  if 
•even  it  was  properly  applicable  to  the  Susquehanna  and  Dela- 
ware, and  other  large  waters,  was  not  deemed  proper  for  this 
-country,  nor  was  it  adopted  up  to  the  period  of  our  revolution, 
because  the  several  acts  of  assembly  before  that  time  declaring 
these  rivers  to  be  highways,  and  regulating  the  fiisheries  in 
them,  are  incompatible  with  the  common  law  right;  and  since 
the  revolution  no  part  of  the  common  law  has  been  adopted 
^xeept  that  which  was  proper  for  our  country.  But  the  cok- 
mon  law  principle  concerning  rivers,  even  if  extended  to  Amer« 
ica,  would  not  apply  to  such  a  river  as  the  Susquehanna,  which 
is  a  mile  wide,  and  runs  several  hundred  miles  through  a  rich 
oountiy,  and  which  is.  navigable,  and  is  actually  navigated  by 
large  boats.  If  such  a  river  had  existed  in  England,  no  sach 
law  would  ever  have  been  applied  to  it  Their  streams,  in 
which  the  tide  does  not  ebb  and  flow,  are  small.  But  there  is 
smother  objection  to  the  adoption  of  this  principle.  The  com- 
mon law  gives  to  each  proprietor  one-half  of  the  river  adjoin- 
ing his  shore;  and  if  this  doctrine  is  applied  to  the  Susque- 
hanna, every  owner  of  the  bank  must  own  all  the  islands 
nearest  to  that  bank;  a  right  never  contended  for.  The  com- 
mon law  principle  is  in  fact  tbat  the  owners  of  the  banks  have 
no  right  to  the  water  of  navigable  rivers.  Now  the  Susque- 
hanna is  a  navigable  river,  and  therefore  the  owners  of  its 
banks  have  no  such  right.  It  is  said,  however,  that  some  of 
the  cases  assert  that  by  navigable  rivers  are  meant  rivers  in 
which  there  is  no  flow  or  reflow  of  the  tide.  This  definition 
may  be  very  proper  in  England,  where  there  is  no  river  of  con* 
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siderable  importance  as  to  naTigation,  which  has  not  a  flow  of 
the  tide;  but  it  would  be  highly  unreasonable  when  applied  to 
our  large  riyers,  such  as  the  Ohio,  Alleghany,  Delaware,  Schuyl- 
kill, or  Susquehanna  and  its  branches. 

The  inconvenience  of  common  fisheries  is  urged.  The  only 
question  is  whether  the  plaintiff  has  an  exclusive  right;  if  he 
has  not,  he  cannot  recover.  Bat  in  point  of  inconvenience,  we 
are  upon  the  same  footing  with  the  navigable  waters  of  England; 
the  public  may  make  what  regulations  they  please  by  law. 

Upon  the  whole  matter,  I  am  of  opinion  that  the  owner  of 
land  on  the  banks  of  the  Sasquehanna  has  no  exclusive  light 
to  fish  in  the  river  immediately  in  front  of  his  lands,  but  tibai 
the  right  to  fisheries  in  that  river  is  vested  in  the  state,  and 
open  to  all;  of  course,  that  the  plaintiff  cannot  recover. 

The  jur^r  found  for  the  defendants,  and  a  motion  for  a  new 
trial  being  denied,  the  plaintiff  appealed. 

C,  SmUh  ajid  Duncan,  for  the  appellants,  urged  that  by  the 
common  law,  fresh  water  rivers  in  which  the  tide  does  not  ebb  and 
flow,  belonged  to  the  owners  of  the  adjacent  soil:  Harg.  Law 
Tracts,  1;  Davys,  65, 152;  and  the  proprietors  of  the  land  have 
an  exclusive  right  of  fishing  adfhim  medium  aquce.  Carter  v. 
Murcot,  4  Burr.  2164;  Lord  FUzwalter's  case,  1  Mod.  105;  1 
Swift's  System,  840-3;  that  plaintiff  was  entitled  to  this  right 
by  the  grant  of  the  first  proprietaiy,  and  by  the  custom  of 
Pennsylvania. 

Hopkins,  contra. 

Yeatks,  J.  (after  stating  the  facts,  delivered  his  opinion  as 
follows):  It  has  been  contended  on  the  part  of  the  plaintiff  that 
the  owners  of  lands  on  the  banks  of  the  Susquehanna  have  the 
exclusive  right  of  fishery  in  the  river  opposite  to  their  shore. 
1.  On  the  principles  of  the  common  law  of  England  appli- 
cable to  our  local  situation;  2.  On  the  original  concessions  of 
the  first  proprietary;  and,  8.  By  the  particular  laws  and  usages 
of  Pennsylvania. 

Cases  have  been  cited  from  the  English  books  to  show  a  dis- 
tinction at  common  law  between  fresh  water  rivers  and  naviga- 
ble streams:  Harg.  Law  Tracts,  1;  that  where  the  tides  ebb 
and  flow,  rivers  are  denominated  royal  or  navigable:  Davis,  152, 
66;  and  that  in  rivers  not  navigable,  the  proprietora  of  the  land 
have  the  right  of  fishery  on  their  respective  sides,  generally 
extending  adfilum  medium  aquce:  4  Burr.  2164;  1  Mod.  105;  1 
Swift's  Com.  Syst.  340-342.     It  has  also  been  urged  that  the 
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policy  of  the  law  assigns  an  owner  to  every  species  of  property 
within  the  state;  as  in  lands  newly  created  by  the  aUuTion  or 
dereliction  of  the  waters;  so  that  if  an  island  should  arise  in 
the  middle  of  a  riyer,  it  belongs  in  common  to  those  who  have 
Unds  on  each  side  thereof,  or  to  the  proprietor  of  the  nearest 
shore:  2  Bl.  Com.  261. 

The  preamble  of  the  old  act  of  assembly,  "  for  the  adyanoe- 
zaent  of  justice,  and  more  certain  administration  thereof," 
passed  May  81, 1718,  recites  that  *'  it  is  a  settled  point,  that  as 
the  common  law  is  the  birthright  of  English  subjects,  so  it 
ought  to  be  their  rule  in  British  dominions:  1  Dall.  St.  Laws, 
133.  And  the  law  of  January  28, 1777,  provides  that  the  com- 
mon law  of  England  shall  be  in  force  and  binding  on  the  in- 
habitants of  this  state:  1  Dall.  St.  Laws,  723.  But  the  uniform 
idea  has  ever  been,  that  only  such  parts  of  the  common  law  as 
were  applicable  to  our  local  situation  have  been  received  in 
this  government.  This  principle  is  self-evident.  The  adop- 
tion of  a  different  rule  would,  in  the  language  of  Sir  Dudley 
Byder,  resemble  the  unskillful  physician,  who  prescribes  the 
same  remedy  to  every  species  of  disease. 

The  qualities  of  fresh  or  salt  water  cannot,  amongst  us,  deteri 
mine  whether  a  river  shall  be  deemed  navigable  or  not.  Neithel 
can  the  flux  or  reflux  of  the  tides  ascertain  its  character.  Pur- 
suing such  rule  would,  in  the  first  case,  render  the  river  Dela- 
ware an  innavigable  stream  throughout  the  confines  of  the 
state;  and  in  the  second,  wotdd  confine  its  navigable  quality  to 
its  several  courses  south  from  Trenton.  To  assert  that  in 
either  instance  the  proprietors  of  lands  on  the  margin  of  that 
river  have  the  sole  right  of  fishery  to  the  middle  of  its  bed,  cor- 
responding to  their  title  in  front  of  it,  is,  I  presume,  a  doctrine 
which  the  warmest  advocates  for  the  right  of  exclusive  fisheries, 
would  scarcely  contend  for.  The  property  of  the  land  covered 
by  the  waters  of  the  Susquehanna  remains  in  the  common- 
wealth as  other  ungranted  lands.  Neither  the  late  proprie- 
taries nor  the  state  have  granted  it;  and  should  a  new  island 
rise  in  the  river,  it  would,  under  the  authority  of  the  cases 
cited,  belong  to  the  government.  On  this  branch  of  the  argu- 
ment, it  is  sufficient  to  state  that  by  an  act  of  assembly  passed 
ninth  March,  1771,  assented  to  by  the  then  lords  of  the  soil,  the 
river  Susquehanna,  and  certain  streams  running  into  it,  were 
declared  highways;  and  provisions  ^ere  made  to  improve  the 
navigation  thereof:  1  Dall.  St.  Laws,  556.  The  cases  cited  on 
the  argument  abundantly  show  that  every  man  may  of  common 
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right  flflh  -rwiUi  lawful  nets  in  a  nayigaUe  rirer;  that  the  pro^ 
pnetoro  of  tha  land  on  each  side  have  not  the  excdnnTe  light  of 
fisheiy.^  therftin^  but  that  the  fisheiy  is  common  and  puUior  6 
Mod.  Cb;  lSalk..857;  Willea,  268;  4  Burr.  21644 

Tha  .originaL  conditions  or  conoeaaiona  agreed  upon  hj  the 
first  proprietaiy  and  the  adyenturers  and  purchaseoi  in  the 
-pjp^iDMif.  doted  the  eleTenth  July,  1681,.  haTe  been  insisted  on 
by  the  p^^tiffs  <K>uu8el  as  a  ground  of  right.  The  sixth  sec- 
tion, thereoi.  is  in  these  words:  '*  Notwithstanding  there  be  no 
mention  made  in  the  several  deeds  made  to  the  purohaseza, 
yet  the  said.  William  Penn  doth  accord  and  declare,  that  all 
riYers,  riyidats,  woods  and  underwood,  waters,  watar-coursas, 
quarries,  mines  and  minerals  (except  mines  royal),  shall  be 
freely  .and. fully,  enjoyed,  and  wholly  by  the  purohasea  into 
whose  lota.>they  fall:".  1  Ball.  Append.  St.  Laws,.  7.  I  do  not 
conoeiye,  that  these  words  would  be  sufficiently  extenshre  to 
convey  a  jright  to  tha  ^  bed  of  a  navigable,  river,  even  to  the  first 
purohsBBra^'  unless  it  appeared  :clearly  that  it  fell  within  their 
lot;  but'  be.thi&a&lt  may,  I  fully  concur  in  opinion  with  the 
chief  justice,  thiNi  these  concessions  were  personal  .and  confined 
tathafirstpurohasera,  and  thosacla&ming under  them.  Amongst 
thaparts  of  this  instinunent  consisting  of  twenty  sections,  the 
third,  fourth,  seventh,  eighth,  tenth,  eleventh,  twelfth,  fouz^ 
teenth,  seventeenth,  eighteenth  and  twentieth  sections  will,  on 
examination  of  the  nature  of  the  subjects  to  which  they  re* 
spectivoly  relate,  be  found  to  be-  applicable  to  the  original 
adventurers  and  purchasers.  And  in  the  case  of  the  Spiingeta- 
bury  manor,  in  York  county,  in  tha  circuit  court  of  the  United 
States,  it  was  decided,  on  argum^it,  that  the  lunth  section, 
which  runs  thus;  ''  In  every  one  hundred  thousand  acres  the 
governor  and  proprietary,  by  lot,  reaerveth  ten  to  himself,  which 
shall  lie  but  in  one  place,"  was  confined  to  the  cases  of  the 
first  purchasers.. 

Upon  the.  trial  the  act  **  for  regulating  the  fisheries  in  the 
river  Susquehanna  and  its  branches,"  passed  sixteenth  March, 
1807,  was-mentioned,  but  it  had  not  been  then  published.  An* 
other  act  of  sixth  March,  1793,  which  bears  strongly  on  the 
subject  in  question,  was  not  adverted  to.  The  custom  respect- 
ing the  fisheries  in  the  Susquehanna  was  insisted  on  as  a  matter 
notonouato  aU  who  lived  near  the  river,  but  no  evidence  was 
given  of  it.  On  neither  of  these  laws,  nor  on  the  custom  vnui 
the  opinion  of  the  chief  justice  required,  nor  waa  it  given.  I 
think  all  of  them,  material  in  the  case. 
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Aa  to  the  custom  I  need  no  proof  of  'it.  I  hsve  oautioiialy 
mToided  looldng  into  the  affidavits  OTerroled  on  the  argoment. 
For  fortj-fire  years  last  past  at  least  I  have  understood  the  set- 
tled usage  to  have  been  that  the  owners  of  lands  on  the  margin 
of  the  Snsqnehanna,  or  the  islands  therein,  npon  their  clearing 
out  a  pool  of  reasonable  extent  immediately  opposite  to  their 
ve&^>eotive  shores,  had  and  exercised  the  sole  right  of  drawing 
their  seines  therein.  Even  ihe  defendants  in  tiiis  case  gavein 
evidence  a  small  additional  clearing  in  1796  in  the  pool  near 
the  sand-bar,  from  which,  I  presume,  they  derived  some~speoiea 
of  right. 

Until  lately  I  heard  of  no  one  pretending  to  disturb  them. 
The  first  attempt  of  that  kind  which  I  now  recollect- was  the 
ingenious  device  practiced  near  Harrisburg,  of  anchoring  a  raft 
at  a  small  dstence  from  ihe  shore,  and  converting  it  into  a 
landing<^lace.  But  the  contrivance  was  rendered  abortive  by 
the  verdict  of  a  jury.  Hitherto  I  have  thought  that  tiieisxelu* 
sive  privilege  of  fidxery,  confined  and  limited  as  I  have  stated 
it,  conduced  to  the  public  good.  It  did  not  injure  the  navigation 
of  the  river.  But  the  vnld  claim  of  privilege  to  the  middle  of 
the  river  I  never  till  this  period  heard  seriously  asserted.  There 
ean  be  no  shad  fisheries  unless  the  rocks  and  stones  are  removed 
from  the  bed  of  the  river,  which  forms  the  pools.  This  is  fre- 
quently effected  at  a  considerable  expense,  and  requires  renewed 
attentions.  No  one  will  bestow  his  money  and  labor  on  a  pool 
which  afterwards  is  to  become  the  common  right  of  every  citi- 
zen. Forcible  opposition  would  of  course  be  made  to  the  in- 
vaders of  the  supposed  right;  and  the  shores  of  ihe  Susque- 
hanna would  thus  be  rendered  the  theaters  of  violence  and 
tumult.  I  well  recollect  that  on  the  trial  of  Diffedorffer  v. 
JoneSf  before  all  the  judges  of  this  court  at  nisi  prius  in  this 
place,  we  urged  on  the  part  of  the  plaintiffs  the  established 
common  law  doctrine,  that  the  landlord  after  the  end  of  a  term 
for  years,  for  which  lands  were  leased,  was  entitled  to  the  ex- 
clusive possession,  and  that  it  was  the  folly  of  the  tenant  to  put 
in  a  crop  which  he  could  not  remove  during  the  continuance  of 
the  lease.  But  we  were  told  by  McKean,  chief  justice,  that  the 
tenant  was  justified  by  the  custom  of  the  country,  in  what  he 
bad  done,  and  that  the  strict  common  law  rule  did  not  apply  to 
the  case. 

This  vras  previous  to  the  publication  of  the  report  of  Wiggle9^ 
worih  V.  DaiHmm,  amongst  us,  wherein  it  veas  held  that  a  cus* 
tom  that  tenants  should  have  the  way-going  crop  after  the  ex« 
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piration  of  iheir  term,  was  good.  I  was  then  dissatisfied  with 
the  decision  of  this  court,  considering  it  as  an  innovation  on  set- 
tled law.  It  made  a  strong  impression  on  my  mind,  which  was 
increased  by  the  circumstance  of  Judge  Bryan  copying  the 
English  case  from  the  book:  Doug.  190,  201,  which  arriTed 
some  time  after,  and  furnishing  me  with  it  at  the  ensuing  court. 
It  is  laid  down  by  the  court  that  the  law  has  a  great  regard  to 
the  usage  and  practice  of  the  people;  the  law  itself  being  noth- 
ing else  but  common  usage,  with  which  it  complies  and  alters 
with  the  exigency  of  affairs:  2  Mod.  238. 

At  present,  the  custom  I  have  mentioned,  appears  to  me  to  be 
a  good  one;  but  I  hold  myself  at  liberty  to  retract  this  opinion, 
should  further  consideration  induce  me  to  alter  my  mind. 

The  legislature  have  passed  several  laws  for  the  preserration 
of  the  fish  in  the  Susquehanna  and  its  branches.  It  was  dis- 
covered that  several  persons  were  desirous  of  obtaining  land- 
ings in  the  river,  though  even  on  sand-bars,  in  order  to  enable 
them  to  draw  out  their  nets.  It  was  obvious  that  such  landings 
wotdd  affect  the  interests  of  the  owners  of  lands  on  the  oppo- 
site shores  if  they  possessed  any  peculiar  privileges  from  the 
situation  of  their  lands.  The  act  of  sixth  March,  1793:  3  Dal« 
St.  Laws,  310,  prevented  that  injury.  It  directed  that  no  war- 
rants should  issue  for  islands  in  the  Susquehanna,  unless  the 
same  were  susceptible  of  cultivation;  and  that  all  sand-bars  and 
islands  not  susceptible  of  cultivation,  for  which  titles  had  not 
been  obtained  prior  to  the  fourth  of  July,  1776,  should  be  and 
remain  common  highways  forever.  In  ascertaining  the  value 
of  the  islands  applied  for,  regard  was  to  be  had  to  the  soil, 
wood,  and  distance  from  the  main  land,  and  to  the  advantages 
that  might  be  derived  from  the  same  in  regard  to  fisheries.  I 
cannot  think  that  these  provisions  in  the  law  were  founded  on 
the  policy  of  preventing  obstructions  in  the  navigation  of  the 
river,  as  has  been  suggested.  The  preamble  recited  that "  it 
was  convenient  to  dispose  of  the  islands  in  the  Susquehanna 
and  its  branches;"  and  the  sale  of  even  sand-bars  would  bring 
money  into  the  public  treasury;  but  the  public  sense  seemed  to 
be,  that  this  ought  not  to  be  effected  to  the  manifest  loss  of  the 
individuals  on  the  opposite  shores. 

The  late  act,  passed  on  sixteenth  March,  1807,  8  St.  Laws, 
74,  shows  a  legislative  exposition  of  individual  rights  to  fish« 
eries  in  the  Susquehanna  and  its  branches.  It  professed  to  reg- 
ulate the  fisheries  therein,  and  went  into  operation  immediately 
after  the  passing  of  the  act.    The  third  section  describes  what 
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shall  be  deemed  a  pool  or  fishing  place,  within  the  meaning  of 
the  law.  The  fourth  section  provides  "  that  whenever  there  is, 
or  may  be  a  pool  or  fishing  place  on  both  sides  of  the  river,  and 
opposite  each  other  in  whole  or  in  part,  or  where  there  is,  or 
may  be  a  pool  or  fishing  place  on  an  island,  shoal,  or  sand-bank, 
opposite,  in  whole  or  in  part,  to  the  pool  or  fishing  place  on 
either  side  of  the  river  or  island,  where  they  sweep  the  whole 
channel,  no  seine  or  net  shall  be  drawn  in  such  pools  or  fishing 
places,  to  both  landings,  in  any  one  period  of  twenty-four 
hours,"  and  proceeds  to  direct  that  such  fisheries  shall  be  alter- 
nately occupied,  under  the  penalty  of  three  hundred  dollars. 
These  regulations  appear  to  me  to  be  utterly  inconsistent  and 
incompatible  with  the  common  right  of  fishing  in  such  pools. 

It  has  been  contended  by  the  defendant's  counsel  that  this 
action,  being  founded  in  possession,  could  not  be  maintained 
unless  such  possession  was  shown  in  the  plaintiff.  The  pos- 
session of  a  pool  of  water,  and  the  exercise  of  the  right  of  fish- 
ery in  it,  is  of  a  very  special  nature.  It  is  confined  to  the 
season  when  the  nets  are  thrown  into  the  water,  and  the 
element  is  in  a  constant  state  of  change;  and  such  a  possession 
as  the  nature  of  the  subject  was  capable  of  should  be  shown 
from  time  to  time.  But  if  the  custom  I  have  spoken  of  be  legal, 
the  peaceable  possession  of  the  land  adjoining  the  river  would 
be  prima  facie  evidence  of  possession  of  the  pool.  The  jury 
were  to  judge  whether  this  possession  was  abandoned  and 
relinquished.  I  do  not  find  that  the  chief  justice  charged  the 
jury,  or  gave  his  opinion  on  this  point  to  them. 

The  light  in  which  this  case  strikes  me,  on  the  beet  consid- 
eration I  have  been  able  to  give  it,  is  that  it  demands  reconsid- 
eration; and  that  the  peace  of  the  country  is  intimately  connected 
with  our  present  decision.  On  another  trial,  evidence  of  the 
usage  may  be  given,  without  depending  on  it  as  a  known  fact. 
Its  validity  may  then  be  determined  on,  and  the  laws  I  have 
adverted  to  will  be  fully  .considered  and  judged  of.  If  the 
plaintiff  cannot  establish  his  exclusive  right  to  this  fishery,  or 
show  his  possession  therein,  to  the  satisfaction  of  a  jury,  on  a 
future  trial,  he  cannot  prevail;  but  if  his  pretensions  can  be 
fully  established,  I  see  no  reason  why  he  should  be  precluded 
therefrom;  nor  can  I  discover  that  any  injustice  will  be  done 
thereby  to  the  defendants. 

Upon  the  whole  matter,  I  am  of  opinion  that  a  new  trial 
should  be  awarded,  and  that  the  costs  of  the  former  trial  should 
abide  the  event  of  the  suit. 
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BfiAOKmaDeB,  J.  Wbateyer  may  haTo  been  the  mode  of 
aeqtimng  real  estate  in  England,  or  whatever  the  nature  of  the^ 
Aenure,  the  designation  of  separate  property  in  land  would 
aeem  to  have  been  by  natural  boundary,  or  by  the  artificial  dis- 
tinotion  of  landmarks.  The  transmission  or  alienation  wa» 
made  usually  by  a  deBorijAvo  loci,  or  by  a  designation  of  quan* 
tity.  If  the  land  was  ooyered  with  water,  a  grant  of  it  under 
that  description  was  necessaiy  to  pass  the  fee-simple  in  the  soil, 
though  in  order  to  have  an  exclusive  fishery  in  a  river,  all  thai 
was  necessafy  vras  that  the  party  seised  of  the  river  should  bj 
Ibs  deed  grant  eeparalem  piscariam  in  it,  and  make  livery  secwnf 
dum  formam  eharke,  in  which  case  neither  the  soil  nor  the 
water  passed,  but  merely  the  fishery;  or  should  grant  aqutm 
miam,  which  was  attended  by  the  same  consequences:  Oo.  litt. 
4,  b. 

The  law  presumes  an  incorporeal  hereditament  like  the  one 
in  question  to  have  been  originally  founded  on  a  grant  by  him 
who  had  the  fee-simple  of  the  land  aqua  cooperta  ;  and  where  a 
grant  by  deed  cannot  be  shovni,  a  prescriptive  enjoyment  maj 
be  alleged  as  the  evidence  of  a  grant.  A  man  may  prescribe 
to  have  separalem  piscariam  in  such  a  vrater,  and  the  owner  of 
the  soil  shall  not  fish  there:  Co.  Litt.  122,  a. 

This  is  the  common  law  of  England,  which  is  our  law  here, 
so  far  as  regards  the  nature  of  the  tenure  of  real  estate.  The 
right  of  piscary  must  be  a  right  appurtenant  to  the  soil  covered 
with  water.  It  must  be  a  part  of  the  fee-simple  of  that  soil, 
and  must  be  supposed  to  have  been  originally  granted  out  of  it 
by  him  who  had  the  fee-simple.  What  evidence  is  there  of  a 
grant  here?  There  will  not  be  found  any  such  grant  eo  nomine 
in  the  land-ofiSce,  nor  in  the  possession  of  any  person. 

But  it  is  alleged  that  the  grant  of  soil  adjoining  vrater,  carrier 
with  it  a  grant  of  such  hereditament  in  the  soil  covered  with 
water;  that  is,  the  grant  of  one  soil  carries  with  it  an  heredita- 
ment in  another;  for  the  right  in  the  water  cannot  be  an  appur- 
tenance of  the  soil  adjoining,  as  it  never  could  have  made  a 
part  of  the  fee-simple  of  it.  What  evidence  is  there  that  the 
grant  of  the  soil  adjoining  carried  with  it  the  grant  of  an 
hereditament  in  the  soil  covered  with  water  ?  It  is  not  found 
in  any  applioat^pn  to  the  land-office,  in  any  warrant  of  survey, 
or  in  the  recital  or  grant  of  any  patent. 

Prescriptive  enjoyment  is  alleged  as  evidence  of  the  grant; 
an  enjoyment  whereof  the  memory  of  man  runneth  not  to  the 
contrary.    Has  there  been  time  since  the  opening  of  the  pro» 
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prietoiy  land^ofiBce,  or   even  since  the  giantiiig  the .  chaarker 

c-io^ William  Penn,  for  snch  a  prescription  to  run?    Admit^  that 

.  ihere  haS|  bo  far  as  regards  what  may  be  the  subject  of  awidt 

of  right,  in  which  by  the  statute  of  82  Hen.  Yiil.,  sixty  jeara 

is  the  limitation.    Yet  this  prescription  is  still  founded  on  the 

*  presumption  of  an  original  grant.    How  is  this  presumption 
t  repelled?    By  the  acts  of  ownership  which  the  proprietary, 

cviginally,  and  the  commonwealth  since,  has  continued  to  ex* 
ercise  on  the  subject  of  this  alleged  grant;  or  if  acts  of  owner- 
ship did  not  exist,  the  presumption  would  be  repelled  by  the 

•  history  of  the-  settlement  of  the  state.    Could  it  be  inferred 
from  the  taking  vesivram  terrcB,  of  unappropriated  land,  that 

-  such  hereditament  had  been  granted  out  of  it?  If  this  were 
the  case,  that  the  enjoyment  for  sixty  years  of  the  Vesture  of 
unappropriated  land,  would  give  a  right  to  that  yesture  in  per* 
petuum,  the  fee-simple  of  most  of  the  lands  in  the  state  would 
have  been  diminished  before  they  were  granted.  The  same 
reasoning  will  hold  with  regard  to  a  claim  of  piscary  in  water. 
But  the  acts  of  ownership  continued  to  be  exercised  by  the 
■proprietary  government,  and  by  the  commonwealth  since  it 
succeeded  to  the  fee-simple  of  the  soil,  repel  all  presumptions  of 
an  original  grant.  The  charter  to  William  Penn  is  bounded  on 
the  east  by  the  Delaware  river,  and  it  gives  him  the  free  and  \m- 
disturbed  use  of  rivers  within  the  limits  and  bounds  mentioned, 
together  with  the  fishing  of  all  sorts  of  fish.  In  the  conditions 
or  concessions  agreed  upon  in  England,  by  William  Penn  and 
those  who  were  adventurers  and  purchasers,  it  is  provided  that 
all  rivers  and  waters  shall  be  freely  and  fully  enjoyed  by  the 
purchasers  into  whose  lot  they  shall  fall;  so  that  it  may  be  in- 
ferred that  waters  must  fall  into  a  lot  before  they  can  be  enjoyed. 
Qrants  from  the  proprietary  land-office  have  been  carried  into 
effect  in  a  manner  that  excludes  all  land  not  contained  within 
the  survey  returned.  For  these  grants  have  been  originally 
made,  and  are  still  in  some  measure  to  be  ascertained,  not  by 
natural  boundary  or  land-mark,  or  description  of  place  or 
quantity,  as  originally  in  England,  but  by  the  course  of  the 
compass  and  measured  distance.  Where  the  survey  is  boimded 
by  the  water,  and  calls  for  it,  as  in  this  case,  the  land  to  the 
water  is  supposed  to  pass,  even  though  an  interstice  may  remain 
cdflum  aquoB;  but  no  conclusion  can  be  made  of  a  further 
grant.  By  the  instructions  to  surveyors,  the  proprietary  would 
seem  to  have,  had  in  view  the  accommodating  settlers  with  the 
use  of  water,  by  restricting  a  front  to  a  certain  proportion  to 
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ihe  extent  back,  as  a  general  rule.  But  I  cannot  inf er,  from  all 
that  I  know  of  these  grants,  any  presumption  of  an  exoluaiYe 
use  of  the  water,  or  hereditament  of  the  soil  coTered  with  water, 
but  rather  the  contrary. 

The  provincial  legislature,  of  which  the  proprietary,  by  his 
governor  made  a  part,  appear  to  have  exercised,  from  the  ear- 
liest period,  an  ownership  over  all  rivers  and  waters  within  th^ 
province,  making  them  highways,  or  considering  them  as  such. 
By  an  act  of  1700,  they  prohibited  the  erection  of  weirs,  "  to 
the  end  that  all  persons  inhabiting  near  any  creek  or  river  in 
the  province  might  enjoy  all  privileges  and  advantages  that 
from  them  were  to  be  reaped:"  1  St.  Laws,  21.  In  1724,  they 
prohibited  the  erection,  of  bridges  over  any  river  or  creek  within 
the  province,  navigable  for  any  sloop,  shallop,  flat,  or  other 
craft,  which  might  anywise  stop  or  hinder  the  navigation;  recit- 
ing in  the  preamble  of  the  law,  that  the  erection  of  bridges  over 
rivers,  to  the  obstruction  of  their  navigation,  not  only  affected 
the  interest  of  the  owners  of  lands  upon  and  near  navigable 
waters  above  those  bridges,  but  also  the  trade  of  the  province 
in  general:  1  St.  Laws,  227.  In  1761,  they  again  interdicted 
the  erection  of  weirs  in  the  Delaware,  Susquehanna,  and  Lehigh, 
and  made  various  regulations  to  preserve  the  fish  in  those  rivers: 
1  St.  Laws,  396.  In  1768,  they  passed  an  act  for  regulating  the 
fishery  in  the  river  Brandy  wine,  with  this  striking  preamble: 
"  Whereas  it  has  been  represented  to  this  assembly,  by  petition 
from  a  number  of  the  freeholders  in  the  co\mty  of  Chester, 
that  live  on  or  near  the  river  called  Brandywine,  that  their 
ancestors,  themselves,  and  the  poor  adjacent  inhabitants,  have 
formerly  enjoyed  great  advantage  from  the  fishery  in  the  same 
river;  and  although  no  person  owning  land  below  the  fork  or 
main  branches  can  claim  any  right,  by  survey,  to  the  lands 
covered  with  the  waters  thereof,  yet  divers  persons  have  erected 
dams  across  the  said  river,  to  the  almost  total  obstruction  of 
the  fish  running  up  the  same,  be  it  enacted,''  etc. :  1  St.  Laws, 
497. 

In  1771  there  is  the  same  preamble  and  the  same  remedy  for 
preserving  the  fish  in  the  rivers  Codorus  and  Conewaga:  1  St. 
Laws,  647.  In  1774,  by  a  law  with  the  same  preamble  and  with 
similar  regulations,  they  prohibit  all  persons  from  drawing  their 
seines  within  twenty  perchs  of  milldams  built  in  a  certain  man- 
ner on  the  Connestogod:  1  St.  Laws,  693.  In  the  act  of  the 
twentieth  of  September,  1783,  for  settling  the  juriadiotion  of 
the  river  Delaware  between  the  states  of  Pennsylvania  and  New 
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Jersey,  there  is  a  provision  that  each  of  the  legislatures  of  those 
states  shall  hold  and  exercise  the  right  of  regulating  the  fish< 
eries  on  that  river:  2  St.  Laws,  143.  By  an  act  of  March,  1803, 
privilege  is  given  to  any  persons  owning  lands  adjoining  any 
navigable  stream  declared  a  highway,  certain  rivers  excepted, 
to  erect  dams  for  mills  under  the  restriction  of  not  injuring 
•others  or  the  public:  5  St.  Laws,  889.  The  act  of  the  eighth 
of  February,  1804,  regulating  the  fisheries  in  the  Delaware  and 
its  branches,  'speaks  of  a  pool  and  provides  that  where  any 
fishery  is  occupied  upon  the  Delaware,  either  the  landholder  or 
tenant  in  possession  shall  regulate  such  fishery,  and  shall  be 
answerable  for  all  fines  and  penalties  that  may  occur  on  account 
of  any  transgression  of  the  act  that  may  or  shall  be  committed 
at  his  or  their  respective  fisheries,  and  shall  give  a  description 
in  writing  of  their  pool  or  fishing  place;  and  if  any  person  shall 
undertake  to  fish  without  having  entered  security  to  pay  the 
fines  and  penalties  that  may  occur,  or  without  permission  of 
the  person  who  has  entered  security,  he  shall  pay  one  hundred 
dollars  for  every  offense:  6  St.  Laws,  77.  An  act  of  March 
9,  1771,  regulating  the  fisheries  in  the  Schuylkill,  prohibits  a 
practice  of  fishing  with  divers  seines  in  the  same  pool,  dimin- 
ishing the  fish  too  much,  and  depriving  inhabitants  above  of  a 
reasonable  proportion,  and  it  directs  that  where  two  or  more 
persons  residing  opposite  to  each  other  near  the  said  river,  on 
different  sides  thereof,  may  have  suitable  landing  places  on  the 
respective  shores  or  on  an  island  opposite  thereto,  for  taking 
seines  and  nets  out  of  a  pool  or  fishing  place,  it  may  be  lawful 
to  fish  alternately  and  not  otherwise:  1  St.  Laws,  646.  By  the 
act  of  thirteenth  March,  1807,  we  have  the  latest  and  most  com- 
plete regulations  with  regard  to  fisheries,  particularly  of  the 
Susquehanna;  from  all  which  I  deduce  an  exercise  of  owner- 
ship, both  under  the  proprietaiy  and  under  the  commonwealth, 
over  all  waters  not  included  in  surveys,  or  which  have  been 
made  highways;  and  where  the  acts  speak  of  pools  or  fishing 
places  of  persons,  the  owners  of  the  adjoining  grounds  are 
meant,  who  by  having  the  shore  have  the  right  of  drawing  the 
seine  upon  it,  but  not  as  having  an  exclusive  right  to  the  pool; 
so  that  though  other  persons  could  not  draw  there,  the  land 
being  owned  adJUum  aqucB,  yet  an  island  or  sand-bar  lying  off, 
there  could  be  nothing  to  hinder  the  drawing  a  seine  in  the 
same  pool  under  the  regulations  prescribed  by  the  act.  For  by 
act  of  the  sixth  of  March,  1793,  all  sand-bars  and  islands  in  the 
Susquehanna  not  susceptible  of  cultivation  and  not  surveyed 
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and  retaruDd  into  the  surrejor-generars  office  for  tiie.  T»e  of 
the  late  proprietaries,  are  made  highways.  From  hence;  there- 
fore, it  wonid  seem  to  follow  that  an  individual  might  fish  as 
well  as  the  owner  of  the  adjacent  soil  on  either  aide  nnder  the 
regulations  prescribed,  these  regulations  seeming  to  respect  the 
reasonable  use  of  a  common  property  and  not  the  protection  of 
an  exclusiye  enjoyment. 

These  principles  do  not  apply  to  surveys  which  include 
streams,  where  the  soil  covered  with  water  maikes  a  part  of  the 
grant.  But  even  in  the  case  of  surveys  bounded  on  water, 
where  a  small  stream  intervenes,  I  can  see  nothing  that  t»n 
give  either  of  them  the  exclusive  use  of  that  stream.  Wading 
up  a  brook  between  surveys  on  each  side,  and  which  call  for 
the  brook  as  a  boundary,  or  pushing  a  canoe,  or  throwing  out 
a  hook  and  line  and  angling  for  fish,  would  not  seem  a  trespass. 
Gould  I  be  disturbed  if  I  occupied  a  rock  in  the  stream  f 
Might  I  not  claim  by  my  possession  against  all  but  the  pro- 
prietary originally,  or  the  commonwealth  now  ?  What  is  there 
to  hinder  me  from  calling  a  lizard's  length  of  land  my  ownf 
Est  aliquid  dominum  sese  fedsse  lacertoB.  Admitting,  however, 
that  a  streamlet  or  brook  shall  not  be  considered  as  dividing 
surveys  so  as  to  make  a  sx>ace  separate  between  them  that  could 
be  appropriated,  shall  it  be  so  considered  to  the  mouth  of  the 
river  whieh  this  streamlet  shall  become?  The  charter  pro- 
prietary, the  commonwealth  which  .has  succeeded,  has  not  so 
considered  it.  This  repels  the  allegation  of  an  undisturbed  or 
acknowledged  exclusive  occupancy,  which  must  be  the  founda- 
tion of  any  prescription  that  can  be  alleged  in  this  case. 

I  am  therefore  of  opinion  in  the  words  of  the  chief  justice  at 
the  trial,  that  the  owner  of  lands  on  the  banks  of  the  Susque- 
hanna, has  no  exclusive  right  to  fish  in  the  river  immediately^in 
front  of  his  lands;  but  that  the  right  to  fisheries  in  the  said 
river  is  vested  in  the  state,  and  open  to  all. 

New  trial  refused,  and  judgment  for  defendants. 


In  Palmer  v.  Muiligan,  2  Am.  Dea  270,  the  rale  in  New  York  is  otherwise^ 
following  the  common  law  doctrine.  Angell  on  Watercouxses,  sea  647y  ahows 
that  the  rale  of  the  common  law  is  also  recognized  in  Maesachnaetts,  New 
Hampshire,  Maine,  Maryland,  Vii^^mia,  Ohio  and  Vermont.  He  inefaidea 
also  Indiana;  bat  in  Bainbridge  v.  Sh&rhek,  29  Ind.  864^  the  Ohio  waade- 
clared  a  navigable  highway,  and  the  role  of  the  common  law  was  held 
inapplicable. 
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Hamaker  v.  Eberlst. 

[3  Bzmnr,  600.] 

F0BBSABAITGK  ACk>OD  CONSiDBRATioif.— An  ag^coememt  by  a  sonty  to 
forbear  a  snit  agaiiist  his  principal,  after  he  shall  have  paid  the  debt  of 
the  principal,  is  a  good  consideratLon  to  support  a  promise,  even  if  at 
the  time  the  surety  had  no  cause  of  action  against  the  principal 

PfiOHiSE  TO  Forbear. — ^A  promise  to  forbear  in  general,  is  to  be  nnde^ 
stood  a  total  and  absolute  forbearance  to  sue. 

Assumpsit.  The  seoond  count  stated,  that  plaintiff,  in  a  con? 
Tersation  with  defendant,  told  him  that  he  was  apprehensive 
that  he,  plaintiff,  should  lose  a  sum  of  money  which  he  should 
have  to  pay  Lincoln,  on  account  of  certain  bonds,  in  which 
plaintiff  was  surety  for  one  Hummel,  as  principal,  and  that  he, 
plaintiff,  would  sue  Hummel  on  account  of  the  bonds;  that, 
thereupon,  the  defendant  requested  plaintiff  not  to  sue  Hummel, 
and  then  and  there  promised  the  plaintiff,  in  consideration  that 
bid  would  refrain  from  so  suing  him,  that  he  would  include  the 
amount  of  the  bonds  in  a  judgment  to  be  entered  for  himself 
against  Hummel,  and  would  save  the  plaintiff  harmless  from  the 
bonds;  that  plaintiff  did  so  refrain  from  suing,  that  defendant 
did  include  the  amount  of  the  bonds  in  a  judgment  confessed 
by  Hummel;  that,  nevertheless,  plaintiff  was  sued  upon  the 
bonds  by  Lincoln,  who  recovered  judgment  which  plaintiff  paid, 
and  that  defendant  has  not  indemnified  him.  The  conversation 
alluded  to  occurred  in  FlBbruary,  1799,  and  the  discharge  of  the 
judgment  by  plaintiff  in  favor  of  Lincoln,  in  December,  1801. 
The  third  count  was  for  money  had  and  received.  The  first 
count  was  not  considered  by  the  jury. 

A  verdict  was  given  for  the  plaintiff,  and  upon  an  order  refus- 
ing defendant's  motion  for  a  new  trial,  and  in  arrest  of  judg- 
ment, an  appeal  was  taken  to  this  court. 

Fisher  and  Montgomery,  on  behalf  of  the  app^lants,  urged 
that  the  promise  in  the  seoond  count  was  a  nudum  padum: 
Oreenieaf  v.  Barker,  Oro.  Eliz.  194;  1  Pow.  on  Contr.  844;  1 
Bao.  Ab.  266;  Com.  on  Oontr.  430,  431;  that  forbearance  to  sue 
when  one  has  no  cause  of  action  was  not  a  good  consideration : 
Barber  v.  Fox,  2  Saund.  137,  note  2;  Forth  v.  Stankm,  1  Id.  211, 
note  2;  that  a  cause  of  action  did  not  arise  until  after  the 
promise,  when  the  debt  of  the  principal  was  paid:  Ibm  v.  Good- 
rix^,  2  Johns.  214;  and  that  the  forbearance  was  not  total  and 
absolute  1 1  Pow«  on  Oontr.  353;  Lutwich  v.  EuMey,  Oro.  Eliz* 
19;  Id.  455;  1  Selw.  N.  P.  43. 
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Laird  and  Hopkins,  contra. 

TiLGHMAir,  0.  J.  (after  stating  the  manner  in  which  the 
promise  was  laid  in  the  second  count),  delivered  his  opinion  as 
follows: 

It  is  objected  on  the  part  of  the  defendant  that  this  promise 
is  void  for  want  of  a  consideration;  thai  it  is  a  mere  gratuitous 
promise  of  one  man  to  answer  for  the  debts  of  another.  The 
principles  on  which  cases  of  this  kind  turn  is  yeiy  well  settled. 
To  make  a  consideration  sufficient  in  law  to  support  an  assump- 
sit, there  must  be  some  benefit  arising  to  the  defendant,  or  some 
injury  or  loss  to  the  plaintilf.  A  promise  to  forbear  a  suit 
against  a  man,  against  whom  the  plaintiff  has  no  legal  cause  of 
action,  is  not  a  sufficient  consideration.  The  declaration  of  this 
case  is  not  expressed  in  terms  altogether  free  from  doubt.  It 
is  not  clearly  stated  whether  the  promise  made  by  the  plaintiff 
was  to  forbear  an  immediate  suit,  or  to  forbear  to  sue  when  his 
cause  of  action  shall  arise.  At  the  time  of  the  conyersation 
between  the  plaintiff  and  defendant,  the  plaintiff  had  no  cause 
of  action  against  Hummel,  because  he  had  not  paid  the  bonds 
in  which  he  was  bound  as  his  surety.  But  inasmuch  as  the 
plaintiff's  expressions  were,  that  he  should  have  to  pay  the 
money,  and  that  he  would  sue  Hummel,  I  think  it  would  not 
be  going  too  far  to  intend,  after  a  verdict,  that  the  promise  was 
that  the  plaintiff  would  forbear  to  sue  Hummel  after  he  had 
paid  the  money  for  him;  and  this,  I  have  no  doubt,  would  be  a 
good  consideration  to  support  the  promise  of  the  defendant  to 
be  answerable  for  Hummel's  debt;  because  the  forbearance  to 
sue,  after  the  cause  of  action  attached,  would  be  as  great  an  in- 
jury to  the  plaintiff  as  the  immediate  forbearance  to  sue  on  a 
cause  of  action  existing  at  the  time  of  the  promise.  But  the 
case  does  not  rest  entirely  on  this  point.  It  is  stated  besides, 
that  the  defendant  did,  by  consent  of  the  plaintiff,  indudo  the 
amount  of  the  debt  for  which  the  plaintiff  was  security  for 
Hummel  in  a  judgment  confessed  to  him  by  Hummel.  Now, 
after  this,  the  plaintiff  could  never  have  recourse  to  Hummel. 
He  gave  up  all  legal  redress,  either  present  or  future,  under 
any  circumstances  which  might  arise.  This  was  a  manifest  in- 
jury to  himself.  Whether  the  defendant  could  gain  anything 
by  this  arrangement  is  altogether  immaterial.  That  was  a  mat- 
ter for  his  own  consideration.  It  was  veiy  possible,  however, 
that  it  might  be  an  advantage  to  him  in  his  transactions  with 
Hummel.    But,  at  all  events,  it  deprived  the  plaintiff  of  all 
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power  to  bring  an  action  for  his  own  indemnifloation  against 
Hummel,  even  after  he  paid  the  bonds  to  Lincoln. 

Another  objection  to  the  second  count  was,  that  it  is  not 
stated  how  long  the  forbearance  was  to  be;  but  to  this  it  has 
been  well  answered,  that  a  promise  to  forbear  in  general,  with- 
out adding  any  particular  time,  is  to  be  understood  a  total  for- 
bearance; and  there  are  many  precedents  to  support  an  allega- 
tion of  this  kind. 

I  am,  therefore,  of  opinion  that  on  the  whole  of  the  second 
count  there  appears  a  sufficient  consideration  to  support  the  de- 
fendant's assumption,  especially  after  a  verdict. 

Thus  much  for  the  motion  in  arrest  of  judgment.  The  mo- 
tion for  a  new  trial  depends  principally  on  the  evidence.  Al- 
though I  may  not  perfectly  agree  with  every  sentiment  expressed 
by  the  judge  of  the  circuit  court  in  his  charge  to  the  jury,  yet 
I  cannot  say  that  I  see  such  substantial  error  as  would  author- 
ize this  court  to  grant  a  new  trial,  for  misdirection  in  point  of 
law.  Whether  the  verdict  was  or  was  not  against  the  weight  of 
the  evidence  is  not  easy  for  us  to  decide;  because  the  evidence 
was  complicated,  contradictory,  and  to  be  judged  of  in  no 
small  degree  by  the  character  of  the  witnesses,  of  which  we 
know  nothing.  The  judge  who  tried  the  cause  says  he  is  well 
satisfied  with  the  verdict.  Under  such  circumstances  I  cannot 
think  myself  warranted  in  granting  a  new  trial,  on  the  ground 
of  the  verdict  being  against  evidence.  Upon  the  whole  of  this 
case,  therefore,  my  opinion  is,  that  the  judgment  of  the  cinouit 
court  be  affirmed. 

Ybates,  J.,  was  of  the  same  opinion. 
Judgment  affirmed. 

See  1  PanoiiB  on  Contr.  442;  2  Id.  713,  on  forbeanmoe  as  a  oomideFatioiu 
citing  thiB  case. 

The  anthority  of  the  case  was  affirmed  in  Johnea  v.  Potter,  5  S.  A  B. 
622,  in  Doummg  v.  Funk,  5  Rawle,  on  the  point  of  a  genezal  forbearancei 
and  on  the  same  point  in  Clark  v.  Muaad,  3  Watts,  216;  see^  also,  MeKeh^ 
▼.  WiUon.  9  Pa.  St  183L 
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WiLcocKS  V.  Thk  Union  iNSURiiNOB  Gompant. 

What  covanTxrnss  BAKHATBY.^Any  tricky  cbaat,  or  fraud,  or  any  crimt 
or  willful  breach  of  law  committed  by  the  master,  to  the  prejudice  el 
the  owners,  is  barratry. 

Wabranty  of  Neutbal  Pbopertt. — If  the  policy  contains  a  warranty 
of  the  neutral  character  of  the  property,  and  an  imdertaking  by  the  in- 
surer for  barratry,  the  warranty  implies  that  the  neutral  character  shall 
not  foe  forfeited  by  any  acts  of  the  insured  or  his  agents,  except  only 
these  amounting  to  barratry. 

Captob  Bound  to  take  Possession  of  Vessel.— The  crew  of  a  neutral 
vessel  captured  as  a  prize  are  not  obliged  to  navigate  her.  It  is  the 
duty  of  the  captors  to  take  charge  of  her  with  a  force  of  their  own, 
and  if  they  neglect  to  do  this  they  do  not  take  sufficient  ponnesfrion,  and- 
thanentnla  may  consider  her  as  abandoned  to  them.  But  if  an  in- 
sufficient  force  is  put  on  board  in  consequence  of  a  promise  by  the  neu- 
tral crew  to  navigate  her  to  the  destined  port,  they  are  boimd  by  their 
promise,  and  must  be  considered  for  the  purpose  agreed  on  as  acting 
under  the  captors.  If  in  violation  of  this  agreement  they  take  the 
vessel  into  their  own  hands,  it  is  an  unlawful  resouOb  which  is  an  aot 
of  barratry. 

The  case  appears  from  the  charge  to  the  jury. 
G.  cTl  IngersoU  and  Hopkinsony  for  the  plaintifis. 
DaUas  and  Baude,  for  the  dafondants. 

TjLaaHAN,  0.  J.  This  actipn  is  for  the  recovery  of  twentf 
thonssnd  dollars,  underwritten  by  the  defendants,  upon  goods 
in  the  brig  Pennsylvania,  on  a  voyage  from  Philadelphia  to 
Smyrna,  etc.,  warranted  American  property,  proof  wbereof^  if 
required,  to  be  made  in  Pennsylvania  only. 

The  plaintiff's  declaration  contains  two  counts.  In  the  first 
they  declare  on  a  loss  by  capture;  in  the  seeond,  on  a  loss  by 
the  barratry  of  the  captain  and  mariners. 

The  biig  sailed  on  her  voyage  from  Philadelphia  to  Smyrna, 
where  she  arrived  safe,  and  proceeded  from  tbenoe  to  Trieste, 
where  she  took  in  a  cargo  consisting  principally  of  quicksilver. 
The  adventure  of  the  master.  Captain  Macpherson,  amounted  to 
sixteen  or  seventeen  hundred  dollars.  The  cargo  was  wholly 
the  property  of  the  plaintiffs,  native  citizens  of  Pennsylvania. 
The  brig,  manned  by  fourteen  hands,  including  the  captain, 
sailed  from  Trieste  on  the  fourth  of  May,  1807  bound  to 
Canton,  and  was  proceeding  on  her  voyage,  when,  on  the 
thirteenth  of  May,  not  far  from  the  strait  of  Messina,  she  was 
stopped  by  two  privateers,  a  polacre  and  a  acebec,  under  English 
colors,  who,  after  examining  her  papers,  put  two  men  and  a 
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hoj  on  board,  and  ordered  her  for  Ifalta  for  farther  examina- 
tioiu  The  name  of  one  of  these  men  was  Hardy,  a  Britidi  anb* 
jeety  who  was  prize  master;  the  other  man  was  a  Maltese.  The 
brig  then  proceeded  until  she  doubled  Gape  Passaro,  in  a  oonrse 
proper  either  for  Malta  or  Canton.  After  doubling  the  cape, 
she  altered  her  course,  and  steered  down  the  Mediterranean  for 
Oanton.  On  the  sixteenth  of  May,  another  privateer,  under 
English  colors,  the  Grande  Bretagne,  took  possession  of  the 
Pennsylvania,  and  carried  her  into  Malta.  She  was  there 
libeled  in  the  British  court  of  vice-admiralty,  and  condemned 
on  the  thirteenth  of  July.  The  reason  assigned  by  the  judge 
for  condemnation  was,  that  she  had  been  ''  rescued  by  the  cap- 
tain and  crew,  from  the  hands  or  possession  of  the  first  captors." 

Thus  far  the  facts  are  undisputed,  and  the  defendants  say 
that  they  ought  not  to  make  good  the  loss,  because  it  was  occa- 
sioned solely  by  the  improper  conduct  of  the  captain  and  crew, 
and  that  this  conduct,  though  improper,  did  not  amount  to  bar- 
ratxy.  On  the  other  hand,  the  plaintiffs  allege  that  in  fact 
there  was  no  fescue,  although  the  court  of  admiralty  have  de- 
creed so;  and  that  if  there  was  a  rescue,  it  was  barratiy,  against 
which  the  defendants  have  insured. 

The  cause  is  thus  divided  into  two  points,  the  first  of  &ct: 
the  second  of  law.  The  jury  will  turn  their  attention  first  to 
the  fact,  and  if  they  are  of  opinion  that  there  was  no  rescue, 
their  verdict  on  the  first  count  will  be  for  the  plaintiffs;  but  if 
they  think  there  was  a  rescue,  then  for  the  defendants.  On  the 
second  count,  I  will  give  them  my  opinion  on  the  law  respect- 
ing barratry.  I  will  not  enter  into  a  minute  detail  of  the  evi- 
dence. But  it  will  be  prox>er  to  take  notice  of  some  leading  facts, 
and  to  make  some  remarks,  with  a  view  to  assist  the  jury  in 
their  inquiry. 

The  plaintiffs'  principal  witnesses  are  Captain  Macpherson 
and  Yanvoores,  the  first  mate.  They  agree  veiy  much  in  their 
testimony,  the  substance  of  which  is  to  the  following  effect. 
That  after  the  privateer  had  put  Hardy,  the  Maltese  and  the 
boy,  on  board  the  Pennsylvania,  the  crew  refused  to  work  for 
the  privateer.  Captain  Macpherson  being  informed  of  this, 
advised  Hardy  to  hail  one  of  the  privateers,  who  was  near,  and 
ask  for  more  hands.  Hardy  hailed  repeatedly,  but  the  privateer 
refused  to  send  any  more,  and  went  off.  In  this  situation  the 
Pennsylvania  pursued  her  course,  which  answered  either  for 
Malta  or  Canton.  Off  the  coast  of  Sicily,  Captain  Macpherson 
proposed  to  Hardy  to  go  into  Syracuse,  where  he  might  gel 
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bandfl  to  navigate  the  brig  to  Malta,  or  have  her  papers  exam- 
ined by  the  British  consul  or  agent.  Hardy  at  first  declined 
this,  but  at  length  consented.  They  passed  Syracuse  while  it 
was  Hardy's  watch,  the  captain  being  asleep  below,  and  Hardy 
deceived  the  persons  on  deck,  by  telling  them  Syracuse  was 
ahead.  When  the  captain  awoke  and  came  on  deck,  he  per* 
ceived  the  trick,  and  showed  some  resentment.  Not  long  after 
this,  as  they  approached  the  dividing  point  between  the  course 
for  Malta  and  Canton,  the  crew  declared  that  they  would  not 
work  the  brig  to  Malta,  and  Hardy  knowing  that  he  had  no 
hands  of  his  own  sufficient  to  work  her,  determined  voluntarily 
to  deliver  up  the  papers  and  the  possession  of  the  vessel  to 
Captain  Macpherson;  but  it  was  agreed  between  them  that 
there  should  be  some  api>earanGe  of  threats  or  force,  in  order 
to  deceive  the  Maltese,  who  Hardy  feared  would  do  him  some^ 
injury,  if  he  saw  that  the  brig  was  voluntarily  surrendered. 
Accordingly  some  words  passed  which  had  the  appearance  of 
threats,  but  in  truth  a  voluntaiy  surrender  was  made. 

A  different  stoiy  is  told  by  Stockton  and  Dr.  Kennedy,  the 
principal  witnesses  of  the  defendants.  They  say  that  while 
Hardy  was  hailing  the  privateer  for  more  hands,  the  carpenter 
advised  the  crew  to  consent  to  navigate  the  brig,  lest  they 
should  be  removed  on  board  the  privateer,  and  thrown  into 
prison  in  the  first  port  they  arrived  at.  That  the  crew  ap- 
proved of  this  advice,  and  consented  to  work  the  viessel  ta 
Malta;  whereupon  Hardy  told  the  privateer  there  was  no  occa- 
sion to  send  more  hands.  Kennedy  represents  the  delivery  of 
the  papers  by  Hardy  to  Captain  Macpherson,  to  have  been  in 
consequence  of  a  threat  by  the  latter  to  take  them  by  force,  if 
they  were  not  delivered  to  him.  Stockton  declares  that  Cap- 
tain Macpherson,  when  they  came  near  the  dividing  pointy 
mustered  the  crew,  and  asked  them  whether  they  were  willing 
to  work  the  brig  for  him,  and  being  answered  that  they  were,  he 
ordered  the  man  at  the  helm  to  keep  her  west,  in  consequence  of 
which  the  course  was  immediately  altered,  and  they  stood  down 
the  Mediterranean. 

I  believe  it  will  be  a  vain  attempt  to  tiy  to  reconcile  all  the 
testimony  in  this  cause.  There  has  been  perjuiy  on  one  side 
or  other,  and  the  jury  must  decide  between  them.  They  are 
the  sole  judges  of  the  character  of  the  witnesses.  No  direct 
evidence  has  been  offered  to  impeach  the  character  of  any;  but 
it  has  been  remarked  by  counsel,  that  a  strong  imputation 
against  the  character  of  some  of  them,  arises  from  a  compari- 
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son  between  the  evidence  deliyered  at  Malta,  and  in  this  court. 
The  jixrj  will  make  that  comparison;  and  if  it  appears  that  any 
witness  has  deviated  now  from  what  he  swore  at  any  other  time, 
it  will  undoubtedly  lessen  his  credibility.  They  will  also  con- 
sider the  situation  in  which  the  several  witnesses  stand.  If  any 
of  them  appear  to  have  either  character  or  property  at  stake  in 
this  cause,  they  will  not  stand  so  fair  as  those  who  are  per- 
fectly indifferent.  I  cannot  help  remarking  that  it  requires 
strong  testimony  to  convince  us  that  a  prize-master  with  a  very 
rich  vessel  under  his  care  should  make  a  voluntary  surrender  of 
her  when  within  a  day's  sail  of  his  port.  Such  conduct  is  not 
easily  accounted  for,  unless  by  supposing  that  the  privateers* 
man,  knowing  there  was  no  legal  ground  for  condemning  the 
vessel,  had  intended  from  the  beginning  to  condemn  her  by 
fraud  and  perjury,  and  in  pursuance  of  this  plan  Hardy  gave 
her  up,  with  a  view  of  procuring  a  recapture  by  the  first 
cruiser  he  should  meet  with,  and  then  swearing  to  a  rescue. 
If  the  proof  of  rescue  depended  solely  on  the  testimony  of  the 
privateersman,  there  might  be  good  ground  for  supposing  there 
was  such  a  plan  as  I  have  mentioned;  but  what  are  we  to  say 
to  the  testimony  of  Stockton  and  Dr.  Kennedy?  The  jury 
must  weigh  the  whole  evidence,  and  decide  on  it. 

In  speaking  to  this  part  of  the  cause,  the  plaintiff's  counsel 
raised  some  points  of  law,  concerning  which  they  requested  my 
opinion  to  the  jury.  What  is  the  duty  of  the  crew  of  a  neutral 
vessel  captured  and  sent  in  for  adjudication?  And  what  kind 
of  force  does  in  law  constitute  a  rescue  ? 

As  to  the  duty  of  the  crew,  they  are  not  obliged  to  navigate 
the  vessel;  the  captors,  therefore,  should  take  care  to  put  suffi- 
cient force  of  their  own  on  board.  Should  they  send  but  a 
single  hand  or  so  few  that  it  was  manifestly  impossible  to  work 
her,  this  would  not  be  taking  sufficient  possession.  In  that 
case  the  neutrals  are  not  obliged  to  submit  their  property  and 
lives  to  the  mercy  of  the  winds  and  waves,  and  may  lawfully 
consider  her  as  abandoned  to  them',  and  act  accordingly.  But 
if  a  force  insufficient  to  work  the  vessel  Ib  put  on  board  by  the 
captors,  in  consequence  of  the  promise  of  the  neutral  crew  to 
navigate  her  to  the  destined  port,  they  are  bound  by  such 
promise,  and  must  be  considered  for  the  purpose  agreed  on  as 
the  hands  of  the  captors.  If,  in  violation  of  their  promise, 
they  take  the  vessel  into  their  own  hands,  I  am  of  opinion  that 
it  is  an  unlawful  rescue.  As  to  the  degree  or  kind  of  force 
necessary  to  make  a  rescue,  it  is  obvious  that  force  is  of  two 
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IdndSy  either  actual  or  constructive.  If  Captain  McPheraon 
assumed  iShe  command  of  the  crew,  and  without  the  consent  of 
Sardj  ordered  the  helmsman  to  alter  his  course,  and  such  order 
^as  obeyed,  this  was  actual  force.  But  there  may  be  oon- 
structive  force  by  threats;  the  threats,  however,  must  be  of  such 
«  nature  as  might  reasonably  be  supposed  sufficient  to  intimidate 
«  man  of  moderate  firmness.  It  would  require  no  very  great 
threatening  to  give  cause  of  reasonable  alarm  to  two  or  three 
iresolute  men  surrounded  by  fourteen  in  the  midst  of  the  ocean. 

Haying  said  enough  as  to  the  facts  in  this  case,  I  will  now 
proceed  to  the  second  point,  the  law  of  barratry.  But  I  must 
£rst  say  a  few  words  concerning  a  point  which  I  suggested  to 
Ihe  consideration  of  the  counsel  during  the  argument,  in  order 
to  afford  them  an  opportunity  of  satisfying  a  doubt  of  my  own, 
rjid  because  consequences  are  inyolved  in  it,  which  may  tend  to 
shorten  trials  of  this  kind.  The  underwriters  have  expressly 
insured  against  barratry.  The  insured  has  warranted  that  the 
property  is  neutral,  and  by  construction  of  law  that  it  shall  be 
8o  conducted  as  to  remain  neutral  during  the  Toyage.  Here  is 
a  conflict  between  the  covenant  of  the  insurers  and  the  warranty 
of  the  assured.  What  is  the  effect  of  it?  The  decree  of  the 
ioreign  court  of  admiralty  is  conclusive,  except  as  to  those 
matters  concerning  which  the  insured  has  made  a  warranty, 
and  has  reserved  to  himself  the  right  of  proving  his  warranty 
in  this  court.  It  follows  that  if  he  has  not  warranted  against 
barratry,  and  the  foreign  sentence  adjudges  that  barratry  has 
been  committed,  no  evidence,  except  by  consent,  could  have 
been  given  in  this  cause  to  contradict  the  decree  of  the  court 
of  l|f]alta. 

I  vnll  now  consider  the  effect  of  the  collision  between  the 
<sovenant  to  insure  against  barratry,  and  the  warranty  of  Amer- 
ican property.  This  warranty,  in  strict  construction,  would 
only  import  that  the  property  belonged  to  a  neutral  person. 
3ut  it  has  been  extended  much  further.  It  is  understood  that 
the  vessel  should  be  furnished  with  all  those  documents,  which 
«ure  the  proof  of  neutrality,  and  that  no  act  should  be  done  on 
the  part  of  the  insured  to  forfeit  the  neutral  character.  To 
•carry  this  idea  to  its  full  extent,  it  would  include  the  acts  of 
the  captain,  who  is  the  agent  of  the  insured.  But  considering 
the  express  insurance  against  barratry,  I  think  it,  taking  the 
^hole  instrument  together,  most  reasonable  so  to  construe  it, 
as  to  leave  the  insurance  against  barratry  in  full  force;  espec* 
iaUy  as  the  same  construction  has  been  put  on  another  war- 
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rantj  in  the  policy,  tIz.  :  that  the  inBorers  shall  be  free  from 
lose  in  consequence  of  seizure  on  account  of  illicit  trade.  It 
is  understood  that  if  a  loss  arises  in  consequence  of  illicit  trade 
of  the  captain,  amounting  to  barratry,  the  insurers  are  liable. 
On  this  principle,  the  warranty  will  imply,  that  as  to  all  acts  to 
be  done  by  the  insured  themselres,  or  by  their  agents,  except 
only  such  as  amount  to  barratry,  the  neutral  character  shall  be 
preserved. 

I  will  now  consider  what  is  barratry.  As  it  is  an  act  commit- 
ted by  the  master,  or  mariners,  over  whom  the  insurers  havena 
control,  it  has  often  been  wondered,  and  it  is  indeed  cause  of 
wonder,  tliat  it  should  still  keep  its  place  in  policies  of  insur- 
ance. Many  questionB  have  arisen  on  it,  and  many  cases  hava 
been  cited  on  the  argument  of  this  cause.  I  have  examined 
all  the  English  cases,  as  well  as  the  short  intervals  between  tha 
sittings  of  the  court  would  permit,  from  Knight  v.  Cambridge^ 
1  Str.  681,  in  the  ninth  of  Gheorge  11.,  to  Earl^  etc,  v.  Bowcrofi^ 
8  East,  126,  in  the  forty-seventh  George  III.,  and  the  cases  ia 
our  own  country  from  Hood  v.  Nesbit,  [1  Am.  Dec.  265 1,  in  our 
supreme  court  in  the  year  1792,  to  Dederer  v.  The  Delaware 
Insurance  Company,  in  the  circuit  court  of  the  United  States^ 
April,  1807,  2  Wash.  C.  C.  61.  I  will  give  what  appears  to  be 
the  result  of  these  cases,  without  undertaking  to  give  a  definition 
of  barratry;  for  such  is  the  imperfection  of  language,  that  many 
disputes  arise  from  the  general  expressions  employed  in  defini- 
tions. The  result  then  of  the  cases  appears  to  me  to  establish 
two  principles:  1.  That  any  trick,  cheat  or  fraud,  practiced  by 
the  captain,  to  the  prejudice  of  his  owners,  is  barratry;  2.  That 
any  crime  committed  by  the  master,  to  the  prejudice  of  hia 
owners,  is  barratry. 

In  those  cases  where  the  point  turns  on  the  fraud,  or  cheat- 
ing of  the  captain,  it  is  always  important  to  ascertain  whether 
his  conduct  promoted  his  own  interest;  for  if  it  did  in  any  con* 
siderable  degree,  and  especially  if  his  interest  was  in  exclusion 
of  his  owners,  the  presumption  is  violent  that  his  intent  was 
fraudulent.  The  hasty  perusal  of  these  cases  has  sometimes 
induced  an  opinion  that  there  could  be  no  barratry  where  the 
captain  did  not  act  from  motives  of  self-interest.  But  this  test 
will  not  be  sufficient  to  decide  those  cases  wbich  arise  on  the 
second  branch  of  barratry  from  crime.  What  is  crime?  As 
applied  to  the  present  purpose  I  will  call  it  "  a  willful  breach 
of  law  to  the  prejudice  of  the  owners."  Now  in  this  point  of 
view  it  is  of  no  consequence  whether  the  captain  has  an  interest 
of  his  own  or  not.    It  must  be  considered  as  an  implied  trust 
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between  him  and  his  owners  that  he  will  not  without  their 
orders  break  a  law  which  subjects  their  property  to  forfeiture. 
It  is  understood  to  have  been  decided  that  leaving  a  port  with- 
out paying  duties,  and  thereby  rendering  the  ship  liable  to 
confiscation,  is  barratry.  It  has  been  decided  that  it  was  bar- 
ratry for  the  captain  to  make  a  cruise  in  which  he  took  a  prize 
without  a  lawful  letter  of  marque,  although  he  libeled  the 
prize  in  the  name  of  his  owners,  as  well  as  his  own;  so  if  he 
carries  on  a  trade  forbidden  by  law,  although  his  intention  was 
to  make  a  profit  for  his  owners. 

I  understood  one  of  the  defendants'  counsel  (Mr.  Dallas)  io 
admit  that  a  violation  of  the  law  of  this  state  would  be  bar- 
ratry. In  this  respect  I  do  not  see  any  material  difference 
between  a  law  of  our  own  state  and  a  law  of  nations.  We 
consider  the  law  of  nations  as  part  of  our  law.  It  was  so  de- 
termined in  the  case  of  De  Long  Champa,  1  Ball.  Ill,  who  was 
indicted,  convicted  and  punished  for  a  breach  of  the  law  of 
nations,  committed  in  the  house  of  the  French  ambassador,  in 
this  city.  We  have  the  opinion  of  Judge  BuUer  that  the  act 
of  a  neutral  master  which  forfeits  his  neutrality  is  barratiy.  It 
has  not,  I  think,  been  contended  by  the  defendants'  counsel, 
that  a  rescue  is  not  unlawful.  On  that  point  I  agree  with  the 
opinion  of  Judge  Washington,  in  Doederer  v.  The  Delaware  In- 
surance Company,  where  he  thus  expresses  himself:  "That  the 
attempt  to  rescue  the  vessel  was  unlawful,  and  afforded  a 
ground  for  condemnation,  is  proved  by  the  opinion  of  the  best 
informed  jurists,  and  has  received  the  sanction  of  the  conmion 
law  courts  in  a  variety  of  instances;"  lie  adds  ''that  this  doc- 
trine was  admitted  by  the  counsel  of  the  assured."  Upon  the 
whole,  my  opinion  is  (formed  indeed  during  the  course  of  this 
trial,  and  therefore  not  so  much  to  be  relied  on  as  if  after  an 
argument  in  bank)  that  if  a  rescue  was  committed  it  was  an  act 
of  barratry. 

If,  therefore,  the  jury  should  find  for  the  defendants  on  the 
first  count,  my  advice  to  them  is  to  find  for  the  plaintiffs  on  the 
aecond  count.  On  the  contrary,  if  they  find  for  the  plaintifis 
on  the  first  count,  then,  there  having  been  no  rescue,  tliere  was 
no  barratry,  and  in  that  case  the  verdict  on  the  second  count 
must  be  for  the  defendants. 

The  jury  found  for  the  plaintiffs  on  the  first  count,  and  the 
defendants  acquiesced  in  the  verdict. 

Parsons,  2  Contr.  378,  speaking  of  barratry,  says:  "As  to  the  meaning 
of  this  word,  or  of  what  constitutes  this  offense,  tb?  cases  are  in  oonflioC 
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On  the  whole,  howoTer,  we  are  satisfied  that  three  eesentUls  are  necessary 
to  constitute  barratry.  It  mnst  be  a  wrongful  act  wrongfully  intended;  it 
must  be  done  by  the  master,  or  officers,  or  crew,  and  it  must  be  done  against 
the  owner/' 

In  a  very  learned  decision,  Paiap§eo  Jm,  Co,  t.  OauUer,  3  Peters,  222^ 
Mr.  Justice  Johnson  examines  this  question  as  to  its  definition  and  applica* 
tion.  He  says:  "And  it  is  remarkable  that  the  point  in  which  aU  the  de* 
finitions  in  the  English  or  American  authorities  agree,  to- wit:  that  fraud 
must  be  /  constituent  of  the  act  of  barratry,  is  that  in  which  practically 
all  the  difficulties  arise.  The  question  seems  to  be  between  'dolu$'  aud 
'etUpa,*  which  of  those  two  words  best  conveys  the  sense  of  the  law.  It 
eannot  be  denied  that  the  etymology  of  the  word  favors  the  former.  The 
term  barratry  is  known  to  the  common  law;  and  Cowel's  Interpreter  refers 
its  origin  to  a  latin  word,  which  would  attach  to  it  the  idea  of  meanness, 
aelfishness  and  knavery.  Some  of  our  English  books,  following  a  French 
writer,  Pasquier  sur  Emerigon,  derived  it  from  *barai,'  an  old  French  word 
which  they  explain  by  *trompene,*  '/ourbe,**menmmage.*  1  should  myself 
derive  the  word  from  the  Spanish  baraieria,  hc^raiero,  which  are  rendered 
firatu  and  framdwUMbu,  But  it  is  worthy  of  particular  notice  that  writers 
on  maritime  law  of  the  first  respectability  (I  think  Emerigon  gives  six  in 
number)  in  explaining  the  marine  sense  of  the  word  barratry,  use  the 
French  word  * prevaariqum,*  which  can  only  be  translated  into  acting  with- 
out due  fidelity  to  their  owners.  The  best  French  dictionary  we  have  ren- 
ders it  by  ^agir  eonlrt  lea  devoirs  de  mn  eharffe,*  acting  contrary  to  the  duties 
of  bis  undertaking,  and  '  trahbr  la  eaute  on  Vmtent  dea  peraonnea  qu*on  em 
^Ugi  de  dtfandrtf*  to  betray  the  cause  or  interest  of  those  whom  we  are 
^>ound  to  protect" 

Pliillips  on  Insurance,  sees.  822, 823,  1068,  1075,  cites  the  principal  case 
«8  to  the  bieadh  of  a  warranty  of  neutrality.  He  again  dtes  the  case  and 
^doptatheviefwaaa  to  barratry:  Sec  1062. 
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[4  Hnmro  k  Uumwau>,  in. I 

IilABILiTT  OF  EXECUTOB. — An  executor  is  bound  at  his  peril  to  taka 
notice  of  a  judgment  of  his  testator  in  whatever  court  rendered  in  hia 
state,  or  he  will  be  liable  to  satisfy  such  judgment  de  bonis  proprm. 

No  Tdce  Rums  against  the  State.— The  English  maxim,  nuUum  im^ 
puB  oceurrU  regi^  is  applicable  to  the  commonwealth  in  all  civil  suits. 

Allowakces  to  Executobs. — Executors  and  administrators  ought  to  be 
allowed  in  their  accounts  all  reasonable  charges  and  disbursements  for 
the  benefit  of  the  estate  they  represent,  and  a  reasonable  recompense 
for  their  personal  trouble,  in  preference  to  the  claim  of  any  creditor  of 
the  deceased. 

Pboceeds  of  Land  Sold. — The  proceeds  of  the  sale  of  land  directed  by 
a  will  to  be  sold  for  the  payment  of  debts  are  equitable  assets,  and 
should  be  distributed  among  all  the  creditors  pari  ptmu. 

Sdvebsedbab  from  a  judgment  of  the  general  court  on  a  scire 
faoias  issued  in  behalf  of  the  commonwealth,  the  twelfth  of  Julj» 
1799,  to  revive  a  judgment  obtained  against  Nimmo's  testator^ 
William  Nimmo,  a  sheriff,  on  the  twenty-sixth  of  April,  1786. 
To  the  scire  facias,  Nimmo  pleaded  "  payment  by  the  testator, 
and  fully  administered,"  and  gave  in  evidence  an  account  of  his 
administration  settled  by  the  commissioners,  and  passed  by  the 
county  court  of  Princess  Anne  county,  from  which  it  appeared 
that  there  was  a  balance  in  the  executor's  hands  of  twenty- 
seven  pounds  one  shilling  and  one  and  one-quarter  pence.  On 
the  debit  side  of  the  account  were  charges  for  funeral  expensea, 
taxes  paid,  money  expended  in  the  recoTcry  of  a  mnawaj 
slave,  hire  of  a  negro,  payment  of  sundry  debts,  and  the  exec- 
utor's commissions.  On  the  credit  side  was  the  value  of  the 
recovered  slave,  certain  debts  collected,  and  one  hundred  and 
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eightj-mne  pounds  pxoceeds  of  the  sale  of  oertain  lands,  di- 
rected bj  the  will  to  be  sold.  Most  of  the  personal  estate  of 
the  testator  had  been  sold  during  his  life-time  under  a  vendir 
Hani  expontu  from  the  general  court,  at  the  instance  of  the  com- 
monwealth. 

The  attorney-general,  on  behalf  of  the  plaintiff,  moTed  the 
court  to  instruct  the  jury  that  no  credit  ought  to  be  allowed  the 
executor,  except  the  funeral  expenses;  which  instruction  was 
giyen.  The  jury  found  for  the  commonwealth  the  Talue  of  the 
goods  unadministered  in  Nimmo's  hands,  "  if  so  much  thereof 
be  had,  but  if  not,  then  the  costs  to  be  IcTied  on  his  own  proper 
goods  and  chattels." 

Nimmo  took  a  bill  of  exceptions  on  the  grounds  that  the 
commonwealth  was  barred  by  the  statute  of  limitations,  and  for 
misdirections  to  the  jury.  The  exceptions  to  the  instruction  to 
the  jury  were  expreraed  as  follows:  1.  That  the  taxes  paid  to 
the  sheriff  of  Princess  Anne  for  the  property  of  the  estate  were 
properly  paid;  because  otherwise  the  sheriff  might  have  seized 
and  sold  the  property  itself;  2.  That  the  sum  of  one  hundred 
and  eighty-nine  pounds,  arising  from  the  sale  of  the  land  di- 
rected by  the  will  to  be  sold,  was  only  equitable  assets,  as  such 
distributable  pari  passu  among  all  the  creditors  of  the  testator, 
and  therefore  not  to  be  appropriated  to  the  commonwealth 
alone;  8.  That  if  the  land  were  eTen  legal  assets,  the  bond 
debts  were  entitled  to  a  share,  since  the  original  judgment 
against  William  Nimmo  was  prior  to  the  act  of  assembly  spe- 
cially subjecting  lands  to  the  judgments  of  the  commonwealth; 
and  upon  the  principle  adjudged  in  the  case  of  Eppea  t.  .fion- 
dolph  by  the  court  of  appeals,  the  lien  by  elpgU  has  been  lost 
fiom  neglect;  4.  That  by  the  decision  of  the  court  the  very  com- 
missions of  the  executor  are  rejected,  after  having  been  allowed 
by  the  court  of  the  county  of  Princess  Anne;  5.  That  the  debit 
for  cash  paid  to  D.  Brown,  '  about  negro  Sancho,'  whether  it 
related  to'  the  pursuit  of  him,  cure  of  him,  or  any  other  neces- 
sary purpose  concerning  him,  was  justly  chargeable  to  the 
estate,  in  preference  to  the  demand  of  the  commonwealth,  be- 
cause that  debit  was  incurred  for  the  safety  of  the  property 
itself;  6.  That  the  money  paid  to  William  Plume  was  for  a 
necessary  expense  of  the  estate;  7.  That  the  negro  hire  of 
twelve  pounds  eight  shillings  was  also  a  current  expense 
of  the  executor  while  in  the  management  of  the  estate;  it  being 
a  clear  principle  that  a  creditor  cannot  claim  more  than  the 
surplus  of  an  estate  after  defraying  ordinary  expenses. 
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Bandolph,  for  the  plaintiff  in  error. . 
Nvchoias,  aUomey-'^feneral,  contra, 

TucKXB,  J.  This  was  a  aupenedeaa  to  a  judgment  of  the  gen* 
eral  court,  on  a  scire  /ados  issued  on  behalf  of  the  common- 
wealth, July,  1799,  against  the  executor  of  Nimmo,  formerly 
sheriff  of  Princess  Anne  county,  to  revive  a  judgment  against 
his  testator  in  April,  1786.  It  appears  from  an  exhibit  made 
part  of  the  bill  of  exceptions,  that  the  personal  estate  of  the 
testator,  except  a  very  few  articles  of  household  furniture  and 
one  slave,  who  had  run  away  with  the  British  army  during  the 
revolutionary  war,  including  his  slaves,  was  sold  in  the  testa- 
tor's life-time,  under  a  venditioni  exponaSy  issued  from  the  gen- 
eral court  at  the  instance  of  the  commonwealth,  and  a  return 
thereof  made. 

The  first  error  suggested  in  the  petition  for  a  supereedeas  to  this 
judgment  is,  that  the  commonwealth  is  bound  by  the  statute 
of  limitations,  and  therefore  the  edre  faciae  was  forever  barred 
after  ten  years.  Whether  the  acts  of  limitations  extend  to  the 
commonwealth  or  not  was  fully  argued  and  considered  in  the 
case  of  Kemp  v.  The  Commonwealth^  1  Hen.  and  Munf .  85,  in 
which  the  plea  of  the  act  of  limitations  was  the  sole  defense 
relied  on.  And  this  court,  consisting  at  that  time  of  three 
judges.  Judge  Lyons,  Judge  Carrington,  and  myself,  two  of 
whom  are  not  present,  unanimously  agreed  that  they  did  not, 
in  civil  suits  not  founded  upon  any  penal  act. 

But  a  collateral  question  growing  out  of  these  circumstances 
has  arisen,  and  been  discussed  at  the  bar,  namely,  whether  an 
executor  is  bound  at  his  peril  to  take  notice  of  all  judgments 
obtained  his  testator  in  his  life-time  or  not.  That  such  is  the 
law  of  England  cannot  be  doubted,  provided  the  judgment  be 
docketed  according  to  the  statute  of  4  and  5  W.  and  M.  c.  20, 
as  we  are  told  by  Judge  Blackstone,  2  Bl.  Com.  611.  It  would 
seem  from  this,  that  the  rule  is  in  some  respects  a  statutory 
one;  it  must,  however,  be  acknowledged  that  it  was  also  a  rule 
of  the  common  law;  to  that  effect  is  Cro.  Eliz.  793,  and  Godol- 
phin,  in  his  Orphan's  Legacy,  170,  is  so  likewise,  though,  in  2 
And.  169,  the  court  thought  that  an  executor  ought  not  to  be 
charged  with  a  judgment  of  which  he  had  no  notice:  Per  Law- 
rence, J.,  6  T.  B.,  Sickey  v.  Sayter,  But  it  is  not  every  com- 
mon law  rule,  founded  upon  the  judicial  system  of  that  country 
that  can  be  deemed  in  strictness  applicable  to  the  circum* 
stances  and  situation  of  this.    In  England  there  are  only  four 
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superior  courts  of  record,  all  held  at  the  same  place,  and  their 
records  accessible  to  eyexy  one  who  chooses  to  consult  them.  A 
regular  train  of  attorneys  and  officers  belonging  to  these  courts, 
and  well  Tersed  in  everything  that  relates  to  them,  are  capable, 
iu  a  few  hours,  of  furnishing  that  information  respecting  mat- 
ters  of  records  which  might  defy  a  life  of  research  in  this.  In 
this  country  we  have  now  two  hundred  courts  of  record,  th« 
records  transferred  from  one  place  to  another  in  various  in- 
stances, and  the  very  names  of  some  counties  in  which  courts 
liave  formerly  been  held  sunk  in  oblivion.  There  was  once  a 
county  in  Virginia  called  Bappahannock  county,  another  called 
Tohogania;  there  are  no  such  counties  at  this  day:  Yide  Acts 
of  1785,  c.  69.  Can  it  be  supposed  that  under  such  circum- 
stances, even  if  the  common  law  of  England  be  such  as  above 
supposed,  an  executor  must,  at  his  peril,  take  notice  of  all 
judgments  against  his  testator  In  his  life-time,  in  what  court  or 
part  of  the  state  soever  the  same  may  have  been  entered?  I 
conceive  not;  for,  if  such  a  principle  be  established  as  a  law, 
no  man  will  ever  be  an  executor.  But,  while  I  reject  the  ap- 
plication of  the  rule  to  all  judgments,  I  think  it  reasonably 
and  justly  applies  to  some.  An  executor  may  well  be  pre- 
sumed capable  of  informing  himself  of  judgments  obtained 
against  his  testator  in  the  counly  or  district  court  within  whose 
jurisdiction  he  resided,  and  to  whose  process  he  was  daily 
amenable. 

So,  as  to  judgments  in  the  general  court  which  has  jurisdio- 
lion  over  the  whole  commonwealth  in  respect  to  public  agents 
and  defaulters.  If  a  testator  has  been  a  public  collector  of 
taxes,  this,  of  itself,  is  a  sufficient  warning  to  an  executor  to 
inquire  whether  any  judgment  hath  been  obtained  against  him 
as  a  delinquent.  And  if  there  be,  it  will  be  difficult  to  excuse 
his  neglect  in  making  the  inquiry.  But  in  the  present  case  the 
judgment  was  nearly  of  five  years  standing  before  the  testator's 
death.  His  whole  visible  personal  property,  except  a  few 
trifling  articles  of  household  furniture  valued  at  twenty-six 
pounds  only,  had  been  taken  and  sold  upon  an  execution  issued 
in  behalf  of  the  commonwealth.  The  executor  might  have 
concluded  the  debt  satisfied,  under  such  circumstances,  especi- 
ally if  the  agents  of  the  commonwealth  had  taken  no  steps  to 
recover  the  balance  by  an  execution  against  the  body  of  the 
testator,  or  had  not  given  the  executor  actual  notice  that  a  bal- 
ance still  remained  due.  The  great  lapse  of  time,  on  which  I 
lay  great  stress,  between  the  judgment  in  April,  1786,  and  the 
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ieBtator's  death  in  Janoaiy,  1791»  iinited  with  the  dreumstances 
just  noticed,  and  the  liability  of  a  sheriffs  seoorities  to  make 
good  any  delinquency,  prompt  me  to  say  that  oinless  notice  of 
that  judgment  were  proved  to  have  been  given  to  the  executor, 
he  ought  not  to  be  chaiged  as  for  a  devastavU  in  paying  any 
just  debts  of  his  testator  merely  on  account  of  the  notice  which 
the  law  implies  in  such  cases.  For  the  reason  of  the  law  seems 
to  be  this:  '*  That  the  judgments  of  all  courts  upon  matters  or 
persons  within  their  jurisdiction  are  conclusive  so  long  as  they 
are  in  force,  and  the  parties  are  bound  to  yield  obedience  to 
them,  and  that  the  obligation  to  perform  follows  the  assets  in 
the  hands  of  the  executor  or  administrator:"  See  Ld.  Ch.  Tal-> 
bot,  Forrest,  222.  Now,  although  a  judgment  may  be  enforced 
either  by  a  capias  ad  satisfaciendum  ^  fieri  facias,  or  elegii  vrithin 
the  year,  yet  after  that  period  the  judgment  creditor  cannot 
enforce  his  judgment  even  against  the  testator  himself,  if  livings 
without  notice  by  scire  facias.  And  it  seems  strange  that  an 
executor  should  thereafter  be  bound  at  his  peril  to  take  notice 
of  that  of  which  his  testator  must  receive  notice  before  he 
could  be  charged  upon  the  judgment  formerly  obtained  against 
him.  If  dormant  judgments  will  not  bind  a  purchaser  without 
notice,  Eppes  v.  Randolph,  2  Call,  wherefore  shoidd  they  bind 
an  executor  without  notice  ? 

Another  error  suggested  is,  that  the  sum  of  one  hundred  and 
eighty-nine  pounds,  arising  from  the  sale  of  the  land  directed 
by  the  testator's  vrill  to  be  sold,  was  only  equitable  assets  and 
as  such  distributable  pari  passu  among  all  the  creditors.  The 
rule  certainly  is,  that  in  administering  legal  assets  the  court 
iollows  the  law;  but  as  to  equitable  assets  it  proceeds  by  the 
rule  of  equality:  Lowthian  v.  Httssel,  4  Bro.  Ch.  171.  And  in 
that  case  the  court  refused  to  compel  a  creditor  who  had  by 
diligence  obtained  payment  of  one  bond  out  of  five  to  bring 
the  money  received  from  that  bond  into  contribution.  I  am 
also  of  opinion  that  the  judgment,  having  run  out  of  date, 
ceased  to  be  a  lien  upon  the  lands  until  revived  by  scire  facias, 
according  to  the  decision  of  Eppes  v.  Randolph,  2  Call,  186. 
The  act  making  sheriffs'  lands  liable  to  the  commonwealth's 
judgments  did  not  pass  until  eighteen  months  after  the  judg- 
ment in  this  case:  1787,  c.  40.  With  respect  to  this  one  hun- 
dred and  eighty-nine  pounds  I  conceive  the  general  court  ought 
totally  to  disregard  it  as  not  being  legal  assets,  leaving  it  to  the 
commonwealth  to  ptirsue  its  remedy  for  a  due  proportion 
thereof  as  the  attorney-general  may  be  advised. 
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We  come  now  to  that  inetmotion  of  the  court  to  the  juzy, 
direoting  that  no  discoont  or  credit  ought  to  be  allowed  the  de- 
fendant for  any  item  in  hia  administration  account,  except  for 
the  funeral  ezpenaes.  Such  certainly  is  the  rule  laid  down  by 
Lord  Ch.  J.  Holt,  1  Salk.  296.  Our  law  is,  however,  more 
liberal.  Executors  are  to  be  allowed  '*  all  reasonable  charges, 
and  disbursements  which  they  shall  lay  out  and  expend  in  the 
funeral  of  the  deceased,  and  other  their  administration;"  such, 
for  example,  as  may  be  incurred  in  consequence  of  the  proTis- 
ions  contained  in  the  forty-sixth  section  of  the  act  concerning 
wills,  which,  in  certain  cases,  give  him  the  charge  and  care  of 
the  whole  estate,  real  and  personal,  for  a  certain  period;  and 
the  same  rule  will  hold  where  a  testator  directs  his  estate  to  be 
kept  together  for  a  longer  period.  Our  law,  also,  allows  a  com- 
pensation in  nature  of  commissions  to  be  made  to  executors, 
which  I  think  the  practice  in  England  does  not.  On  this  point, 
therefore,  I  have  no  doabt  that  the  instruction  of  the  court  was 
not  altogether  correct.  I  am,  therefore,  of  opinion  that  the 
judgment  must  be  reyersed,  and  the  cause  sent  back  with  direc- 
tions pursuant  to  the  preceding  opinion. 

BoANB,  J.    This  was  a  scire  facias  issued  on  behalf  of  the 
commonwealth  from  the  office  of  the  general  court  on  the  twelfth 
of   July,  1799,  against  James  Nimmo,  suryiving  executor  of 
William  Nimmo,  deceased.    Its  object  was  to  enable  the  com- 
monwealth to  have  the  effect  of  a  judgment  obtained  against 
William  Nimmo,  the  testator,  in  the  general  court,   on  the 
twenty-sixth  of  April,  1786,  for  two  hundred  and  eight  pounds 
ten  shillings  four  pence,  the  balance  of  the  one  per  cent,  tax 
collected  by  the  defendant  in  the  county  of  Princess  Anne  for 
the  year  1784,  and  thirty-one  pounds  five  shillings  six  and  one- 
half  pence  damages,  amounting  in  the  whole  to  two  hundred 
and  thirty-nine  pounds  fifteen  shilling  ten  and  one-half  pence, 
with  interest  and  costs,  as  in  the  said  writ  of  scire  facias,  is 
more  particularly  mentioned.     The  appellant,  the  executor, 
having  appeared  pleaded:  1.  Payment  by  the  testator;  and,  2. 
Fully  administered;  on  both  of  which  pleas  issue  was  joined. 
The  jury  on  the  trial  found  against  the  defendant  on  the  first 
plea,  and  on  the  second,  found  that  the  defendant,  at  the  time 
of  issuing  the  scire  facias^  had  divers  goods  and  chattels,  which 
were  of  the  testator  at  the  tinre  of  his  death  ii^  his  hands  to  be 
administered  to  the  value  of  two  hundred  and  sixty-three  pounds 
one  shilling  and  eight  pence,  parcel  of  the  debt,  damages  and 
interest  aforseaid,  wherewith  he  might  have  satisfied  the  same 
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pro  ianto;  and  judgment  was  given  against  him  for  the  same  in 
the  form  usual  in  such  cases.  This  finding  of  the  juiy  was  un- 
der the  influence  of  an  opinion  of  the  court,  stated  in  the  bill  of 
exceptions,  and  to  be  presently  more  particularly  noticed. 

The  first  inquiiy  which  presents  itself  is  respecting  the  nature 
and  character  of  this  writ  of  scire  facias,  whether  it  is  a  scire 
facias  to  reTive  the  judgment  because  of  the  lapse  of  ten  years, 
or  even  a  year  and  a  day  since  its  rendition,  or  because  of  the 
death  of  the  defendant  and  the  devolution  of  his  interests  upon 
his  executor,  who  was  no  party  to  the  original  judgment.  I 
rather  think  it  is  in  this  last  view  only  that  this  scire /ados  is  to 
be  considered.  I  will  assign  my  reasons  for  this  opinion.  It 
is  laid  down  in  6  Bac.  Ab.  112,  that  one  who  is  no  party  to  the 
record  or  judgment,  as  heir  or  executor,  etc.,  though  it  be 
within  the  year,  shall  have  no  writ  of  execution  to  enable  him- 
self to  the  suit,  and  so  of  the  tenant  or  defendant;  for  the  alter- 
ation of  the  person  altereththe  process.  On  this  ground,  then, 
of  the  death  of  the  defendant,  this  writ  of  scire  facias  shall  be 
taken  to  have  issued,  especially  if  in  truth  one  was  not  neces- 
sary on  any  other  ground.  This  brings  us  to  that  inquiry,  and 
more  particularly  to  the  question  whether  the  commonwealth 
was  barred  of  her  execution  by  the  lapse  of  time  in  the  case 
before  us.  That  inquiry  again  presents  it  in  a  twofold  point  of 
view:  1.  Whether  a  scire  facias  be  necessary  after  the  lapse  of 
a  year  and  a  day,  in  the  case  of  a  judgment  of  the  common- 
wealth; and,  2.  If  so,  whether  the  right  to  sue  out  SkScire facias 
is  barred  by  the  lapse  of  ten  years  imder  the  act  of  1792. 

As  to  the  first  branch  of  this  inqidry  it  is  held  in  1  Salk.  603, 
that  in  case  of  the  king,  there  need  not  be  any  scire  f ados 
after  the  year  and  day;  and  it  would  seem  that  the  declaration 
in  the  act  of  October,  1778,  c.  2,  "  that  no  time  shall  bar  the 
commonwealth  of  execution,"  has  adopted  this  principle  in 
lation  to  judgments  of  the  commonwealth.  That  act  s 
of  judgments  in  favor  of  the  king  which  did  not  require  a  scire 
facias  after  the  year  as  aforesaid,  it  is  reasonable  to  consider  it 
as  placing  the  commonwealth  in  the  same  situation  as  exempt- 
ing the  commonwealth  as  well  as  the  king  from  the  necessity 
of  suing  out  a  scire  facias.  In  opposition  to  this  principle  it  is 
said  that  the  maxim  "  nullum  iempus  occurrii  regi"  which  gives 
this  rule  in  England,  arises  from^e  royal  prerogative  and  is 
odious  and  inapplicable  to  the  nature  of  our  government.  In 
answer  to  this  objection,  it  would  seem  that  while  our  consti* 
tution  inhibits  to  the  "  governor  the  exercise  of  any  power  oi 
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pierogatiTe,  by  virtae  of  anj  law,  statute  or  custom  of  Eng- 
land/' Constitution  of  Virginia,  art.  9,  it  does  not  interdict 
such  preferences  and  pre-eminences  as  may  be  given  to  the 
commonwealth  by  the  acts  of  our  own  legislature. 

In  this  latter  class,  the  aforesaid  act  of  1778  causes  the  pres« 
ent  case  to  fall,  and  that  circumstance  sapersedes  the  necessity 
of  considering  how  far,  on  general  principles,  the  maxim  **  nul- 
lum tempus  occurrU  regi"  applies  to  this  countiy.  Wheneyer 
that  point  must,  of  necessiiy,  be  decided,  it  will  be  important 
to  consider  how  far  the  decision  in  Kemp  t.  The  OommantoeaUh, 
1  Hen.  &  Munf.  85,  and  also  what  is  said  by  the  court  in  the 
case  of  Birch  t.  Jlexander,  1  Wash.  84,  have  seemed  to  give  a 
countenance  to  its  application.  I  will  merely  say  at  present 
that,  within  my  obserration,  the  commonwealth  is  not  in  gen- 
eral, and  from  the  nature  of  the  case  cannot  be,  on  an  equal 
footing  with  private  suitors  in  respect  of  diligence,  attention, 
etc. ,  however  vigilant  and  faithful  its  officers  may  be,  and  that, 
therefore,  the  reason  of  this  pre-eminence  may  be  in  some  meas- 
ure as  applicable  to  the  present  government  as  to  the  former. 
I  leave  that  general  question,  however,  for  future  decision.  It 
is  not  necessary  to  be  decided  in  this  case;  for  here  the  legisla- 
ture has  spoken  explicitly  on  the  subject  in  the  aforesaid  act  of 
1778.  That  act  has  never  been  repealed.  It  is  founded,  per- 
haps, on  good  reason;  it  is  supported  by  the  analogy,  as  to  this 
point,  of  the  doctrine  in  England  as  aforesaid,  and,  therefore, 
neither  the  general  limitation  as  to  the  writs  of  scire  facias  pro- 
vided by  the  act  of  1792,  Bev.  Code,  vol.  1,  p.  108,  nor  the 
common  law  limitation  of  a  year  and  a  day,  does,  I  think, 
embrace  the  judgment  in  question.  The  commonwealth,  there- 
fore, had  a  right  to  sue  out  the  scire  facias  in  this  case,  the 
lapse  of  time  notwithstanding,  and  was  entitled  to  recover  in 
satisfaction  of  its  judgment  all  such  of  the  testator's  assets  as 
were  not  otherwise  legally  administered  in  favor  of  other  ored« 
itors. 

Having  thus  cleared  the  way  for  the  consideration  of  the 
particular  instruction  of  the  court,  under  which  the  verdict  of 
the  jury  was  found,  and  which  verdict  can  only  stand  in  the 
event  of  that  instruction  being  correct,  let  us  examine  the  reo* 
titude  thereof.  The  defendant,  at  the  trial,  having  given  in 
evidence  in  support  of  his  second  plea  an  account  of  his  admin- 
istration, which  had  passed  the  auditors  of  Princess  Anne  court 
on  the  fifth  of  May,  1800,  who  reported  that  vouchers  were  pro« 
duced  to  them  to  sustain  the  charges  in  the  account,  leaving  a 
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balanoe  of  twenty-eeven  pounds  one  shilling  on«  ajid  one- 
f  onrih  pence  in  the  hands  of  the  execator,  the  attom^-genend, 
on  the  part  of  the  commonwealth,  gave  in  OTidenoe  to  the  joij 
an  inventoiy  signed  by  the  executor,  the  items  of  which  exaoUy 
correspond  with  those  of  the  credit  side  of  the  account  exhibited 
by  the  defendant,  with  a  memorandum  thereon  that  '*  the  other 
personal  estate  of  William  Nimmo,  including  his  slaves,  was 
sold  in  his  life-time  under  a  venditioni  exponas,  issued  from  the 
office  of  the  general  court,  at  the  instance  of  the  commonwealth, 
and  a  return  thereof  made  by  the  sheriff  of  Princess  Anne," 
and  moved  the  court  to  instruct  the  jury  that  no  credit  should 
be  allowed  the  defendant  for  any  item  in  his  aforesaid  account 
except  for  funeral  expenses,  alleging  that  it  appeared  from  the 
memorandum  aforesaid  that  he  had  notice  of  Ihe  judgment 
aforesaid  before  making  the  disbursements  in  the  said  account 
mentioned.  The  court  did  accordingly  instruct  the  jury  to  the 
effect  desired  by  the  attorney-general,  to  which  inatruotion  the 
defendant  excepted. 

I  am  of  opinion  that  this  instruction  was  eminently  erroneous 
in  all  those  particulars,  and  for  the  reasons  so  luminously 
stated  in  the  last  seven  errors  assigned  in  the  petition  for  the 
supersedeas.  I  beg  leave  to  refer  to  those  reasons  particularly, 
and  to  adopt  them  as  the  ground  of  my  opinion  on  this  part  of 
the  case.  They  had  great  weight  with  me  at  the  time  of  award- 
ing the  supersedeas,  and  I  understand  are  now  all  assented  to 
by  the  unanimous  opinion  of  the  court.  Still,  as  those  excep- 
tions do  not  go  to  the  whole  of  the  items  contained  in  the 
account,  and  as  the  commonwealth  is  not  barred  from  recover- 
ing in  this  case  on  the  merits,  she  is  entitled  to  a  judgment  for 
the  residue  of  the  account,  unless  she  be  precluded  on  the 
ground  stated  by  the  judge  who  has  preceded  me;  that  is,  on 
the  ground  that  the  executor  was  not  bound  to  take  notice  of 
the  judgment  on  which  the  scire  facias  is  founded.  Between 
the  rendition  of  the  judgment  against  the  testator  and  his 
death  less  than  five  years  had  elapsed,  and  that  judge  seems  to 
suppose  that  the  executor  had  a  right  to  presume,  from  such 
lapse  of  time,  and  because  no  express  notice  is  shown  to  have 
been  given  him  of  the  existence  of  the  judgment,  that  it  was 
paid,  and  that  consequently  he  was  authorized  to  apply  the 
assets  to  the  payment  of  debts  of  inferior  dignity.  I  am  not 
prepared  to  say  that  the  memorandum  before  mentioned 
amounts,  on  account  of  its  indefiniteness,  to  proof  of  express 
notice  of  this  particular  judgment;  but  this  I  am  prepared  to 
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sajy  that  this  judgment,  being  rendered  in  the  general  coart, 
having  at  the  time  general  jurisdiotion  throughoat  the  com- 
monwealth against  a  public  collector,  a  court  having  the 
peculiar  jurisdiction  in  the  fiscal  concerns  of  the  common* 
wealth,  and  five  years  not  having  elapsed  since  its  rendition, 
ought  to  have  been  taken  notice  of  by  the  executor  at  his  peril, 
in  the  administration  of  the  assets  of  the  testator.  I  should 
suppose  it  would  be  readily  admitted  on  all  hands,  that  within 
the  year  and  day  the  executor  must  have  taken  notice  of  it; 
but  if,  in  respect  of  debts  due  to  the  commonwealth  this  limita- 
tion does  not  exist  to  bar  the  execution  as  aforesaid,  this  case 
cannot  be  differed  from  one  in  which  that  lapse  of  time  had 
not  occurred. 

It  is  a  universal  rule  that  judgments  and  debts  of  record  are 
to  be  preferred  in  the  administration  to  simple  contract  debts, 
and  that  executors  ought,  at  their  peril,  to  take  notice  of  them. 
In  LUtleUm  t.  Hibbins,  Gro.  Eliz.  793,  which  was  scire  /adat 
against  executors,  upon  a  judgment  against  the  testator  in 
debt;  ''they  pleaded  that  before  they  had  any  connusance  of 
this  judgment  they  had  fuUy  administered  all  the  assets  in 
paying  debts  upon  obligations,  and  thereupon  it  was  demurred 
and,  on  argument,  adjudged  that  it  was  not  any  plea,  for  that 
ihey  at  their  peril  ought  to  take  the  connusance  of  debts  upon 
record,  and  ought  first  of  all,  unless  for  debts  due  to  the  queen 
wherein  she  hath  a  prerogative,  to  satisfy  them;  and  although 
the  recoTeiy  was  in  another  county  than  where  the  testator  and 
executor  inhabited,  it  is  not  material." 

In  Ordway  t.  Oodfrey,  Id.  675,  to  a  scire  faciaa  against  an 
administratrix,  to  have  execution  of  a  judgment  against  her  in- 
testate, the  plea  was,  in  general,  that  she  had  no  goods  to  be 
administered  at  the  time  of  suing  the  writ,  or  afterwards,  on 
demurrer  this  was  held  to  be  no  plea,  for  that  "  a  judgment 
cannot  be  answered  without  another  judgment,  and  it  may  be 
she  had  administered  all  the  goods  in  paying  debts  upon 
specialties,  which  is  not  any  administration  to  bar  the  plaintiff,'' 
and  "  that  she  should  have  pleaded  specially  how  she  had  ad- 
ministered." This  decision  seems  full  up  to  our  case,  not  only 
as  to  the  point  of  the  bar,  but  also  as  to  the  generality  of  the 
plea,  which  in  that  case  was  held  to  be  insufficient.  It  is  true 
that  in  a  note  in  8  Bac.  Ab.  80,  referring  to  this  case,  which  has 
now  perhaps  become  the  general  doctrine,  it  is  said  that  the 
executor  may,  to  the  scire  facias,  plead  generally  that  he  hath 
fully  administered  without  showing  that  he  did  so  in  paying 
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debts  of  as  high  a  nature,  but  yet  that  that  must  be  **  proved 
upon  the  evidence,  else  the  trial  will  fall  out  against  the  exe- 
cutor." In  Herberts  case,  8  P.  Wms.  117,  it  is  said  by  the 
master  of  the  rolls,  inter  alias,  "that  executors  shall  be  pre- 
sumed to  take  notice  of  all  judgments,  even  in  the  inferior 
courts  of  law,  and  therefoi'e  are  not  to  pay  bonds  before  such 
judgments,  at  their  peril."  And  in  a  very  late  case  this  is  fully 
admitted,  with  this  exception,  indeed  that  the  judgment  in 
order  to  have  the  preference,  must  be  docketed  according  to  the 
English  statute  of  4  and  5  W.  and  M.  c.  20,  Hickey  t.  Hayter, 
6  T.  B.  884,  anno  1795.  That  decision  which  was  in  favor  of 
the  administratrix,  turned  solely  on  the  necessity  of  complying 
with  the  requisites  of  the  statutes  in  relation  to  docketing  the 
judgments,  which  otherwise  were  thereby  deprived  of  their 
preference,  in  other  respects  it  entirely  affirmed  and  admitted 
the  doctrines  I  have  been  stating,  and  therefore,  as  we  have  no 
such  statute  in  this  country,  the  decision  is  full  up  to  the  point 
before  us.  The  superadding,  the  requisite  of  docketing  judg- 
ments in  England,  by  the  legislature,  in  order  to  enable  execu- 
tors the  more  easily  to  find  them  out  and  know  of  their  exist- 
ence, shows  that  the  hardship  of  the  case,  in  relation  to  the 
judgments  of  the  county  courts  to  be  presently  more  particu- 
larly noticed,  is  improperly  addressed  to  this  tribunal.  Testing 
our  case  by  these  decisions,  it  is  incontestible  that  the  executor 
should  have  taken  notice  of  the  judgment  mentioned  in  thenctrtf 
facias,  at  his  peril,  and  that  he  shoidd  have  shown  in  his  plea» 
or  at  least,  proved  on  the  trial,  that  he  had  applied  the  assets  to 
the  payment  of  debts  of  as  high  a  dignity,  or  else  there  would 
be  no  bar;  neither  of  which  has  he  done. 

Thus  stands  the  case  as  upon  the  English  authorities.  I  will 
now  refer  to  an  opinion  delivered  in  this  court,  laying  down  the 
law  on  this  subject  with  great  precision  and  propriety.  It  is 
that  of  Judge  Fleming,  in  the  case  of  Mayo  v.  BenUey,  4  Call» 
528.  It  applies  exactly  to  the  question  now  before  us  in  all  its 
parts,  and  overrules  all  the  objections  which  have  been  taken 
on  the  ground  of  notice.  This  court  was  divided  on  the  main 
point  in  that  case  of  Mayo  v.  BenUey,  but  there  was  no  division 
whatever  upon  any  principle  or  topic  embraced  by  so  much  of 
that  opinion  as  I  shall  now  quote.  I  yield  to  the  doctrine;  it 
contains  my  most  decisive  approbation.  In  that  case  Judge 
Fleming  said,  "  In  the  general  division  of  debts,  after  funeral 
and  testamentary  charges  are  paid,  there  are  three  sorts:  1. 
Debts  by  record;  2.  Debts  by  specialty;  and,  8.  Debts  by  sim* 


April,  1809.]  Ndcmo  v.  Thb  Commonwealth.  499 

'ple  contiact.  Passmg  by  the  cases  in  the  English  books  re- 
specting debts  dae  to  the  crown  and  those  bj  recognizance  and 
statutes,  let  ns  consider  such  debts  only  as  are  due  from  citizen 
to  citizen,  and  apply  to  the  case  now  under  consideration. 
Debts  by  judgment,  then,  being  first  in  order  are  to  be  first 
paid;  and  being  debts  of  record,  an  executor  or  administrator 
is  bound  to  take  notice  of  them  at  his  peril,  howeyer  distant 
the  record  may  be  from  his  residence;  and  in  the  present  case 
there  was  a  judgment  for  two  hundred  and  seventy  pounds 
against  William  Bonald  in  the  county  court  of  Accomac;  and» 
had  the  administrator  exhausted  the  assets  in  paying  debts  of 
inferior  dignity,  he  must  have  answered  it  (that  judgment)  out 
of  his  own  estate. "  I  shall  leave  this  opinion  to  speak  for  itself; 
it  is  so  apposite  and  emphatioal  that  I  can  add  nothing  to  it. 

In  the  case  of  Eopkirk  v.  Pendleton^  decided  in  the  federal 
circuit  court  of  this  state  at  the  last  term,  and  of  which  a  gen- 
tleman of  the  bar  has  obligingly  favored  me  with  a  note,  the 
facts  were  these:  In  the  year  1772,  Spears,  Bowman  &  Co.,  of 
whom  Hopldrk  is  surviving  partner,  recovered  a  judgment 
against  Gunn,  in  the  county  court  of  Henrico,  soon  after 
which  Ghinn  died,  leaving  Pendleton  and  others  his  executors^ 
of  whom  Pendlet(»n  qualified  and  proceeded  to  administer  the 
assets.  In  1803,  Hopldrk  brought  debt  on  the  said  judgment; 
Pendleton  pleaded  fully  administered,  on  which  there  was  au 
issue.  The  jury  found  a  special  verdict  in  which  they  state  the 
judgment  of  1772;  that  the  same  not  been  paid,  and  that  Pen- 
dleton had  fully  administered  the  assets  by  paying  debts  due 
by  specialties  and  simple  contracts,  and  referred  the  law  to  the 
court,  as  to  the  right  of  the  plaintiffs  to  priority.  Chief  Justice 
Marshall  decided  that  the  defendant  was  bound  at  his  peril  to 
take  notice  of  the  judgment,  and  having  paid  debts  of  inferior 
dignity  they  were  no  bar  to  the  plaintiff's  recovery.  I  shall 
make  no  comment  on  the  application  and  appositeness  of  this 
decision  to  the  case  before  us. 

I  have  already  remarked  that  the  judgment  in  question  was 
one  of  the  general  court;  a  court  having  at  the  time  a  jurisdic- 
tion, and  especially  in  relation  to  fiscal  concerns,  co-extensive 
with  the  limits  of  the  commonwealth.  This  case,  then,  steers 
clear  of  objections  as  to  this  point  of  notice  in  relation  to  judg- 
ments of  merely  local  courts.  I  am  sensible  that  great  hardships 
may  exist  in  obliging  an  executor  to  notice  the  judgments  of 
the  numerous  and  local  courts  of  our  country;  but  these  hard- 
ships did  not  prevail  with  respect  to  the  lien  upon  lands  created 
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by  a  jadgment,  although  the  objection  was  taken  with  great 
ability  in  the  case  of  i^68  t.  Bandolph,  2  Call,  125.  In  that 
case,  a  lien  was  supposed,  though  not  decided,  to  be  created  by 
the  judgments  of  any  county  court  in  the  commonwealth^  due 
requisites  in  other  respects  being  observed^  and  that  in  relation 
to  land,  which  is  not  the  proper  and  natural  fund  for  the  pay* 
ment  of  debts.  It  therefore  goes  beyond  the  case  at  bar,  which 
only  relates  to  personal  property,  the  natural  subject  of  admin« 
istration.  Neither  did  that  argument  of  hardships  preyailin 
either  of  the  cases  of  Idayo  t.  Beniley,  4  Call,  528,  or  Hopkirk  y. 
FendleUm^  in  both  of  which  it  equally  existed,  and  yet  the  general 
doctrine  was  adhered  to.  It  is  certainly  not  very  neoeasaiyy  as 
the  judgment  before  us  is  a  judgment  of  the  general  court,  and 
therefore  not  different,  as  to  the  point  of  notice,  from  the 
judgment  of  the  courts  of  Westminster  Hall,  in  England,  to 
consider  the  question  in  relation  to  the  judgments  of  the  oounty 
or  other  local  courts.  But  I  may  be  permitted  to  ask,  inasmuch 
as  almost  all  our  courts  have  now  become  local  in  their  juris- 
diction, if  the  objection  now  taken  were  to  preTail,  what  would 
be  become  of  the  rule  of  law  established  time  immemorial,  giving 
judgment  debts  a  preference  ?  Would  not  such  a  construction 
repeal  that  rule  ?  And  is  this  a  power  proper  for  the  courts  of 
justice  to  exercise?  It  is  true  that  a  new  tier  of  courts  has 
been  lately  created  by  the  legislature,  making  the  number  of 
these  local  tribunals  perhaps  amount  to  two  hundred;  but  the 
principle  is  not  changed  thereby,  but  merely  the  decree  of  the 
hardships.  I  shall,  therefore,  adhere  to  the  doctrine  existing, 
time  out  of  mind,  in  this  country,  giving  to  the  judgments  of 
the  county  courts  the  same  effect  in  relation  to  the  rights  of 
creditors  as  to  those  of  the  general  courts.  I  should,  therefore, 
have  no  hesitation  to  give  to  the  judgments  of  all  the  courts  of 
record  in  the  commonwealth,  the  same  effect  as  was  ascribed  by 
Judge  Fleming  to  the  judgment  of  the  county  court  of  Accomac, 
and  by  Chief  Justice  Marshall  to  that  of  the  county  court  of 
Henrico,  in  the  opinions  and  judgments  I  have  mentioned. 

The  result  of  my  opinion  is,  that  the  judgment  before  us 
ought  to  be  reversed,  the  instructions  of  the  court  being  erro* 
neons;  that  in  directing  the  instruction  proper  to  be  given  on 
the  future  trial,  we  should  affirm  the  right  of  the  executor  to  a 
credit  for  all  the  items  comprehended  in  the  seven  last  errors 
assigned  for  the  supersedeas;  that  with  respect  to  the  one  hun« 
dred  and  eighty-nine  pounds  for  the  land  sold,  stated  in  the 
account,  the  commonwealth  is  entitled  to  no  part  thereof,  ex« 


April,  1809.  j  Nddco  v.  The  Commonwealth.  601 

cept  by  application  to  a  court  of  equity,  and  then  only,  as  it 
now  appears  to  us,  pari  passu  with  other  creditors;  and  that, 
as  to  all  the  moneys  paid  by  the  executor,  as  stated  in  his  ac- 
count to  satisfy  debts  of  dignity  inferior  to  the  judgment  in 
question,  he  paid  them  in  his  own  wrong;  and  that  pro  tanio 
the  commonwealth  ought  to  be  permitted  to  take  out  its  execu- 
tion. 

FLBHDia,  J.  The  three  principal  points  in  this  case  are: 
1.  Whether  the  commonwealth  was  barred  from  issuing  a  soir^ 
facias  to  renew  the  judgment  in  question  after  a  lapse  of  ten 
years;  and  if  not,  2.  Whether  actual  notice  of  the  judgment 
to  the  executor  was  necessary,  or,  in  other  words,  whether  he 
was  not  at  his  peril  bound  to  take  notice  of  it,  and  to  govern 
himself  accordingly.  And  a  third  question  is,  whether  the 
general  court  erred  in  instructing  the  juiy,  "  that  the  defend- 
ant was  not  entitled  by  law  to  any  credit  or  discount  for  any 
item  in  his  administration  account,  except  for  the  funeral  ex- 
penses.'' On  the  first  point  little  need  be  said.  The  English 
maxim  of  nullum  tempus  occurrit  regi^  seems  to  have  been  recog- 
nized and  enforced  by  our  legislature  soon  after  the  revolution; 
as  by  the  act  of  October,  1778,  c.  2,  s.  4,  it  is  declared  that 
**  no  time  shall  bar  the  commonwealth  of  execution."  And  the 
rule  seems  to  have  been  well  settled  in  the  case  of  Kemp  v. 
liie  CommonweaUh,  in  October,  1806, 1  Hen.  and  Munf.  85. 

With  respect  to  the  second  point,  it  seems  to  be  settled  that 
executors  ought,  at  their  peril,  to  take  connusance  of  debts  upon 
record  and,  first  of  all,  to  satisfy  them;  and  although  the  re^ 
covery  be  in  another  country  than  where  the  testators  and  exec-^ 
tors  inhabit,  it  is  not  material:  I/UUelonY,  HUMns,  Cro.  Eliz» 
798.  And  on  this  point  the  opinion  of  this  court  was  unani- 
mous, as  well  as  my  memory  serves  me,  in  the  case  of  Mayo  v. 
Bentley,  administrator  of  William  Bbnald.  And  if  an  executor 
or  administrator  is  bound  to  take  notice  of  a  judgment  on 
record,  though  in  a  distant  county,  a  fortiori  is  he  bound  to 
notice  a  judgment  of  the  general  court  having  jurisdiction  over 
the  whole  state,  and  where  judgments  against  public  debtora 
are  most  commonly  rendered. 

As  to  the  third  point,  I  have  no  doubt  but  the  general  court 
erred  in  the  instruction  given  to  the  jury  at  the  trial,  for,  in  the 
act  concerning  wills,  the  distribution  of  intestates'  estate,  etc., 
section  52,  it  is  enacted  that  executors  and  administrators 
shall  be  allowed,  in  their  accounts,  all  reasonable  charges  and 
disbursements  which  they  shall  lay  out  and  expend  in  the 
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faneral  of  the  deceased,  and  other  their  administration,  and 
may  be  allowed  such  recompense  for  their  personal  trouble  as 
the  court,  in  passing  their  account,  shall  judge  reasonable. 
There  are  several  articles  of  this  description  in  the  executoi^s 
account,  passed  by  the  county  court  of  Princess  Anne,  and  par- 
ticularly stated  in  the  petition  for  a  supersedeas,  for  which  the 
appellant  ought  to  have  had  credit,  but  were  rejected  by  the  jury, 
in  consequence  of  the  erroneous  instruction  of  the  court.  I  am 
also  of  opinion  that  the  sum  of  one  hundred  and  eighiy-nine 
pounds,  stated  in  the  executor's  account  to  have  arisen  from  the 
dale  of  one  hundred  and  twenty-six  acres  of  land  left  by  the 
mil  of  the  testator,  to  be  sold  for  the  payment  of  his  debts,  waa 
not  legal,  but  equitable  assets  only,  and  as  such  distributable 
pari  passu  among  all  the  creditors,  and  therefore  ought  not  to 
be  appropriated  to  the  commonwealth  alone.  I  am  of  opinion 
upon  the  whole  that  the  judgment  ought  to  be  reversed. 

Lyons,  J.,  absent. 

The  judgment  of  this  court  was,  that  the  judgment  of  the 
general  court  is  erroneous  in  this,  that  the  said  court  instructed 
the  jury  that  the  defendant,  now  plaintiff,  was  not  entitled  to 
an}'  credit  or  discount  for  any  of  the  items  in  his  account  of 
administration  stated  in  the  bill  of  exceptions,  except  for  the 
funeral  expenses;  therefore  it  is  considered  that  the  said  judg- 
ment be  reversed  and  annulled.  And  this  court  is  further  of 
opinion  that  the  plaintiff  ought  to  have  been  allowed  all  reason- 
able charges  and  disbursements  laid  out  and  expended  by  him,  in 
the  administration  of  the  estate  of  his  testator,  as  stated  in  his 
account,  audited  and  passed  by  the  county  court  of  Princess 
Anne,  and  set  out  at  large  in  the  bill  of  exceptions;  but  that 
the  several  sums  paid  to  Haynes  Brent,  Prudence  Thetaball, 
James  Simpson,  Mary  Selden,  Latima  Hoisted,  Gersham 
Nimmo  and  Elizabeth  Hunter,  being  paid  in  discharge  of  debta 
of  dignity  inferior  to  that  of  the  judgment  n^entioned  in  the 
0aid  writ  of  scire  facias,  were  paid  by  the  said  executor,  so  faf 
as  the  same  were  paid  out  of  the  legal  assets  of  the  testator  in 
his  own  wrong,  and  therefore  that  he  ought  not  to  have  any 
credit  therefor.  This  court  is  also  of  opinion  that  the  sum  of 
one  htmdred  and  eighty-nine  pounds,  the  amount  of  the  sales 
of  one  hundred  and  twenty-six  acres  of  land,  stated  in  the 
account  aforesaid,  as  left  by  the  will  to  be  sold,  not  being  legal, 
but  mere  equitable  assets,  and  as  such  distributable  pari  passu 
among  all  the  creditors  of  the  testator,  ought  not  wholly  to 


April,  1809.]  Dabnet  v.  Qbexs.  603 

innro  to  the  benefit  of  the  commonwealth,  bj  Tirtne  of  the 
judgment  in  qnestion,  and  being  equitable  assetB  only,  as  ap- 
pears to  this  conrt,  is  not  a  proper  subject  for  the  cognizance  of 
a  court  of  law,  whereupon  it  is  ordered  that  the  juiy's  yerdiot 
be  set  aside,  and  that  a  new  trial  be  had  in  the  cause,  upon 
which  an  instruction  is  to  be  given  to  the  jury  in  conformity  to 
the  principles  declared  by  this  opinion  of  the  court,  which  ia 
ordered  to  be  certified  to  the  said  general  court/' 


Allen,  J.,  in  LeaJsB  v.  Fergtuon,  2  Gratt.  436,  comments  on  the  dedsion 
in  this  case,  and  shows  its  signification.  He  says:  "Since  1788  a  judg- 
ment in  favor  of  the  commonwealth  binds  all  the  lands  of  a  public  collector. 
And  by  the  act  of  the  twenty- third  Febroaiy,  1822,  supplement  to  Revised 
Code,  339,  the  law  is  made  general,  and  applies  to  all  public  debtors.  The 
question  upon  the  act  of  1788  arose  in  the  case  of  Nimmo  v.  CommonweaUh^ 
4  H.  &  M.  67.  A  judgment  had  been  obtained  against  the  sheriff  in  1786. 
In  1799,  a  aeire/aeku  was  sued  out  to  revive  the  judgment  against  his  exec- 
utor, who  pleaded  fully  administered.  In  his  account  adduced  in  support 
of  his  plea,  he  had  charged  himself  with  the  proceeds  of  a  tract  of  land 
which  his  testator  devised  to  be  sold.  The  general  court  held  he  was  bound 
to  take  notice  of  judgments  against  his  testator,  and  disallowing  his  credits 
charged  him  with  the  proceeds  of  the  land  sold  as  legal  assets.  In  the  peti- 
tion for  a  supersedeas,  it  was  assigned  for  error  that  the  proceeds  of  the  land 
were  equitable  assets,  and  as  such  distributable  pari  passu  among  all  the 
creditors  of  the  testator;  and  even  if  legal  assets,  the  bond  debts  were  en- 
titled to  a  share,  since  the  judgment  was  prior  to  the  act  of  assembly  sub- 
jecting lands  to  the  judgment  of  the  commonwealth." 

As  to  no  time  running  against  the  commonwealth,  it  is  cited  in  Sasmders 
V.  Comrnomoealth,  10  Gratt  496;  Levasser  v.  Washbumst  H  Id.  577.  As  to 
what  are  equitable  assets,  it  is  cited  in  McCandliA  v.  Keen,  13  Id.  635ii 


Dabnet  v.  Green* 

[4  Hkkdio  k  MunoBD,  101.] 

When  a  Sale  a  Mobtoage.— a  bill  of  sale,  though  absolute  on  its  face, 
wiUy  under  circumstances,  be  deemed  a  mortgage;  the  real  test  being 
whether  a  purchase  of  the  property  or  a  loan  of  money  or  forbearance 
of  the  debt  was  intended. 

RiOHT  OF  Redemption  Fobfetted.— ^A  mortgagee  by  obtaining  a  judg- 
ment at  law  for  his  debt,  and  purchasing  the  mortgaged  property  under 
execution,  does  not  in  general  deprive  the  mortgagor  of  the  right  of  re- 
demption. But  if  such  judgment  and  execution  were  upon  an  attach- 
ment against  the  mortgagor,  as  an  absconding  debtor  attempting  to 
defraud  the  mortgagee  of  his  security,  by  removing  the  property  out 
of  the  state,  he  shall  not  be  permitted  to  redeem,  under  the  influence 
of  the  maxim  "that  he  who  hath  done  iniquity  shall  not  have  equity." 

AnsAL  from  a  decree  of  the  chancellor.    Oreen  filed  his  bill 
against  Pabney  and  others,  the  appellants,  aa  executors  and 
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legatees  of  one  Sadler,  praying  to  be  allowed  to  redeem  cer- 
tain slaTes  alleged  to  h^Te  been  mortgaged  by  Qreen  to  Sadler. 
The  facts  are  stated  in  the  opinion. 

MacBae  and  Say,  for  the  appellants. 

Wichhamy  for  the  respondent. 

TuGKSB,  J.  The  bill  states  that  Qreen  being  indebted  to 
Sadler,  on  the  seventh  of  March,  1788,  executed  a  deed  to  him 
for  six  negroes  to  secure  the  payment  of  the  debt,  and  thai 
Sadler  executed  at  the  same  time  a  defeasance,  whereby  he 
agreed  that  on  payment  of  one  hundred  and  twentynaix  pounds 
and  eleven  shilhngs,  the  debt  before  mentioned,  in  three  years, 
the  right  of  Sadler  to  the  slaves  should  cease;  that  Oreen  was  to 
keep  possession  of  the  slaves,  paying  interest  on  his  debt  for 
which  Oreen,  at  different  times,  gave  his  notes,  under  the  name 
of  hire  for  the  slaves;  that  Green  being  absent  from  his  home 
for  a  short  time,  on  business,  in  December,  1789,  Sadler  took 
out  an  attachment  against  his  estate,  which  was  levied  on  the 
negroes;  judgment  in  the  attachment  suit  was  obtained  against 
Green,  and  the  slaves  sold  under  an  execution  issued  upon  that 
judgment,  and  that  they  were  all  purchased  by  Sadler  for  one 
hundred  and  fifty-nine  pounds.  The  object  of  the  bill  is  to  set 
aside  the  sale,  and  redeem  the  negroes. 

The  defendants  admit  that  Chreen  was  indebted  to  Sadlw  at 
the  time  he  executed  the  bill  of  sale,  which  they  insist  was  an 
absolute  conveyance  and  transfer  of  the  property,  both  at  law 
and  in  equity.  They  then  proceed  to  state,  by  way  of  defensive 
allegation,  that  Green,  before  suing  out  the  attachment,  had 
absolutely  absconded  and  was  on  board  a  vessel  with  the  ne- 
groes and  other  effects,  six  miles  from  his  home,  when  he  was 
overtaken  by  the  deputy  sheriff  in  a  calm,  who  levied  the  at- 
tachment on  the  slaves.  This  fact  is  proved  by  the  testimony 
of  two  witnesses,  one  of  whom,  the  deputy  sheriff,  says,  that 
Green,  after  some  conversation,  observed,  that  if  there  had 
not  been  an  unlucky  calm,  he  should  have  been  far  enough  out 
of  reach,  and  thinks  he  said  he  should  have  been  in  Carolina. 
That  the  bill  of  sale  given  by  Green  for  the  negroes  was  in- 
tended only  as  a  security  for  his  debt  to  Sadler,  and  not  an 
absolute  conveyance,  or  even  a  conditional  sale,  is,  I  think, 
obvious  not  only  from  the  papers  themselves,  but  from  the  ad- 
mission in  the  answers  that  there  was  a  previous  debt  due  from 
Green  to  Sadler,  which  distinguishes  it  from  the  case  of  Chap- 
man V.  Turner,  1  Call,  280  [1  Am.  Dec.  514],  and  brings  it 
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witliin  ihooe  of  B(m  y.  Norvell,  1  Wash.  14  [Id.  423],  wd  Sob- 
eriBon  v.  CampbeU  and  Wheeler,  2  Oall,  424.  I  ooiiaid«r  the 
ozigmal  transaction  between  the  parties,  therefore,  merely  as  a 
mortgage;  and  I  hold  that  if  a  creditor  by  bond,  or  other  legal 
xighty  which  he  is  enabled  to  prosecute  with  effect  at  law,  ob- 
tains from  his  debtor  a  mortgage  by  way  of  security  for  the 
same,  and  then  prosecutes  a  suit  at  common  law,  and  haying 
obtained  a  judgment  for  his  debt,  levies  the  execution  upon  the 
mortgaged  property,  which  is  sold  by  the  sheriff  and  purchased 
by  the  creditor,  the  debtor's  right  to  redeem  is  not  extinguished 
by  this  proceeding  at  law,  but  his  equity  of  redemption  con- 
tinues as  fully  and  completely  as  before  the  execution  was 
levied  on  the  judgment  obtained.  And  this  upon  principle; 
for  the  creditor  haying  accepted  of  the  security  for  his  debt,  is 
bound  by  evezy  condition  that  a  court  of  equity  might  impose 
upon  him;  nor  can  he  by  his  own  act  absolve  himself  from  any 
such  equitable  obligation.  The  case  of  Lord  Orandaum  t.  John' 
son,  3  Ves.  jun.  170,  is  a  much  stronger  case  than  the  one  I  have 
put,  and  shtiws  that  a  creditor  purchasing  property  sold  under 
execution  to  pay  bis  own  debt,  may,  under  circumstances,  be 
considered  as  holding  the  same  only  as  a  security  for  his  debt, 
and  the  charges  he  has  been  put  to. 

Eut  there  are  several  features  in  this  transaction  which  give 
to  this  particular  case  a  very  different  complexion.  Green  is 
proved  to  have  absconded  fraudulently,  with  his  family  and 
property,  among  which  were  all  or  a  considerable  part  of  these 
slaves,  and  had  actually  embarked  on  board  a  vessel  and  pro- 
ceeded some  distance  on  his  way  to  another  state,  or  some  other 
quarter  of  this  state  where  he  could  conceal  himself  and  his 
property  from  the  veiy  creditor  to  whom  he  had  pledged  it  as 
a  security.  One  of  the  soundest  maxims  of  equity  is,  ''  that  he 
vho  hath  committed  iniquity  shall  not  have  equity:"  Francis's 
Max.  2;  that  is,  as  is  explained  by  Fonblanque,  b.  1,  c.  2,  s. 
13,  note  p,  where  such,  a  person  is,  as  in  the  present  case, 
plaintiff.  WHlingham  v.  Joyce,  8  Yes.  jun.,  is  not  so  strong  a 
case  as  this;  for  here  the  present  plaintiff  did  all  in  his  power 
to  defraud  his  creditor.  The  latter  was  driven  to  seek  his  re- 
dress at  law;  whether  the  proceedings  in  the  cause  were  regular 
or  erroneous  cannot  be  inquired  into  in  a  collateral  way.  The 
judgment  must  be  taken  to  be  right,  the  sale  lawful,  and  the 
purchase  by  the  creditor  the  same  as  the  purchase  by  any  other 
person.'  llie  fraud  of  Oreen  has  utterly  deprived  him  of  the 
aid  of  a  court  of  equity,  which  ought  never  to  interpose  to  de- 
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privea  fair  creditor,  as  Sadler  was,  of  a  legal  advantage  gained 
in  a  due  course  of  law,  in  oonseqnenoe  of  a  most  flagrant  at- 
tempt on  the  part  of  the  debtor  to  defraud  him.  The  stalenesi 
of  the  claim,  postponed  till  after  Sadler's  death,  and  barred  at 
law  bj  the  act  of  limitations,  furnishes  additional  reasons  in 
support  of  this  opinion.  I  am,  therefore,  of  opinion  that  iha 
decree  be  reyersed  and  the  bill  dismissed. 

BoANE,  J.  There^is  no  doubt  but  that  the  agreement  of  Uarch 
7, 1788,  taken  in  connection  with  the  defeasance,  and  all  the  dr- 
oumstances  of  the  case,  imported  a  mortgage,  and  not  an  abso- 
lute sale  of  the  slaves  in  question.  The  general  right  of  a  mort- 
gagor to  redeem  may  be  waived,  however,  or  the  party  may  oome 
into  courts  asserting  it  under  circumstances  bo  unfavorable  that 
the  door  of  the  court  of  equity  may  be  shut  against  him.  The 
appellee's  conduct,  in  the  case  before  us,  partakes  of  this  latter 
character,  and  was  clearly  fraudulent  and  iniquitous;  but  I  am 
not  entirely  prepared  to  say  that  on  this  ground  alone  we  ought 
to  deny  relief.  There  is  one  circumstance,  however,  which  turns 
the  scale  with  me,  and  that  is  that  it  neither  alleged  nor  proved 
that  the  slaves  in  question  were  sold  for  less  than  their  value,  and 
is  also  shown  that  the  surplus  of  the  proceeds  was  applied  to  the 
benefit  of  the  appellee  by  his  consent  aud  direction.  I  consider 
this,  therefore,  as  a  ratification  of  the  sale;  and  as  the  appellee, 
taking  the  sale  to  have  been  for  full  value,  is,  perhaps,  sub- 
stantially in  the  same  situation  as  if  the  negroes  had  been  sold 
under  the  mortgage  and  the  surplus  paid  over  to  him,  I  am  of 
opinion,  on  these  two  grounds,  but  principally  the  last,  to 
verse  the  decree  and  dismiss  the  bill. 

FLXKnia,  J.,  concurred. 


DuTAL  V.  Bibb. 

[4  Hmnui  h  MmnoiD,  lU.] 

Vkhdok's  Lien  Affbctino  Mobtoaoee.— A  b(ma  JUU  mortgagee  will^ 
out  notice  of  an  equitable  lien  of  his  mortgagor's  vendor  is  jnatiiled  fai 
porchasing  from  the  mortgagor  a  release  of  the  equity  of  redemption, 
even  after  notice  from  the  vendor  in  consideration  of  any  jost  cisim  he 
has  upon  the  mortgagor  originating  before  such  notice;  bat  after  notice, 
the  vendor's  lien  attaches  to  the  amount  of  the  sum  paid  or  agreed  to 
be  paid  by  the  mortgagee  for  such  release  over  and  above  the  daima 
for  which  the  mortgage  was  taken,  and  which  originated  before  the 
notice. 

Consideration,  Proof  as  to.— In  equity  either  party  to  a  deed  may 
aver  and  prove  against  the  other  or  against  the  purchaser  with  notiee^ 
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the  tnie  conaideratioii  on  which  the  deed  was  founded,  though  it  be 
different  from  that  mentioned;  but  a  bona  fide  purchaser,  without  notioe 
of  the  existence  of  such  consideration,  is  not  to  be  affected  thereby. 
Pabties.— The  vendeoy  or  his  legal  representatiyeB,  ought  to  be  parties  to 
a  suit  in  chancery  brought  by  the  vendor  against  a  subsequent  puvw 
chaser,  to  recover  a  balance  alleged  to  be  due  fiom  the  vendee. 

Appeal  from  a  decree  of  the  chancellor.  Bibb,  the  respond- 
ent, filed  bis  bill  for  an  injunction  to  a  judgment  in  ejectment 
recovered  against  him  by  the  appellants.  The  bill  set  forth 
that  in  October,  1788,  Bibb  agreed  to  sell  the  premises  in  ques- 
tion to  one  Oraves  for  two  hundred  pounds,  payable  in  Sep- 
tember, 1789,  three  slaves,  and  certain  entries  for  lands  in 
Kentucky,  bonds  for  the  conveyance  of  which,  executed  by  E. 
&  T.  Waltons  and  assigned  Graves  without  recourse,  were 
assigned  by  him  to  complainant;  that  Bibb  refused  to  execute  a 
deed  for  the  premises  but  upon  the  express  condition  that  be 
should  retain  possession  of  the  premises  until  the  money  and 
negroes  should  be  paid  and  a  deed  received  for  the  lands  in 
Kentucky;  that  with  this  understanding,  Bibb  did  execute  a 
deed  to  Graves  on  the  thirteenth  December,  1788;  that  only  a 
portion  of  the  money  and  one  negro  had  been  paid  and  the 
Kentucky  lands  absolutely  lost;  that  Duval  claimed  under  a 
deed  from  Graves,  which  deed  was  received  by  Duval  with  full 
knowledge  of  all  these  facts  conveyed  to  him  in  a  conversation 
at  the  house  of  one  Johnson,  in  1793. 

Duval's  answer  set  forth  a  mortgage  to  him  and  Younghus- 
band,  of  the  premises,  executed  by  Graves  to  them  to  indemnify 
them  as  his  sureties,  dated  February  11,  1790;  and  also,  a  deed 
from  Graves  for  a  valuable  consideration,  to  the  sureties,  bear- 
ing date  November  28,  1793,  and  recorded  in  June,  1794. 
Younghusband  made  no  answer. 

The  deed  of  December,  1788,  from  Bibb  to  Graves  was  ex- 
pressed to  be  for  a  consideration  of  one  thousand  pounds,  the 
receipt  of  which  was  acknowledged  at  the  foot  of  the  deed,  abso- 
lute in  form,  and  admitted  to  record  on  the  fifteenth  or  six- 
teenth of  the  same  month.  The  testimony  as  to  the  time  Duval 
had  the  conversation  with  Bibb  at  Johnson's  house  and  received 
notice  of  Bibb's  agreement  with  Graves  was  conflicting,  but  the 
weight  of  evidence  went  to  show  that  DuTal  did  have  the  notioe 
before  he  took  the  deed  from  Graves. 

The  chancellor  decreed  that  Bibb  should  have  his  choice, 
either  to  pay  the  defendant  the  money  actually  received  from 
Graves  and  have  a  deed  with  warranty  from  the  defendant,  or 
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receiye  the  balance  doe  of  the  coasidezation  money.    Jhml 
appealed. 

Warden^  for  the  appeUant 

Bandolph,  contra. 

TvoxEBy  J.  The  first  question  which  I  shall  consider  is,  whether 
a  purchaser,  for  a  valuable  consideration,  of  lands  for  which  the 
seller  has  an  absolute  conveyance  in  fee-simple,  duly  proved 
and  recorded,  and  the  consideration  for  such  a  conveyance  also 
acknowledged  to  have  been  fully  received,  can  be  affected  by  any 
latent  equity  which  the  first  seller  may  have  against  the  second, 
or  by  any  condition  touching  the  original  sale  from  the  first  seller 
to  the  second,  which  is  not  expressed  in  the  deed  itself.  This 
question  seems  to  be  fully  answered  by  the  president  of  this 
court  in  the  case  of  WUcock  v.  Calloway ^  1  Wash.  41,  where,  in 
delivering  the  opinion  of  the  court,  he  says:  ''  The  rule  caveat 
emptor  applies  only  to  purchasers  of  defective  legal  titles.  A 
purchaser  of  the  legal  title  is  not  to  be  affected  by  any  latent 
equity,  whether  founded  on  trust,  fraud,  or  otherwise,  of  which 
he  has  not  actual  notice,  or  which  does  not  appear  in  some 
deed  necessary  in  the  deduction  of  the  title,  so  as  to  amount  to 
constructive  notice." 

Duval,  then,  could  not  be  affected  by  any  latent  equity  or 
secret  condition  between  Bibb  and  Graves,  which  is  not  ex- 
pressed in  the  deed  itself.  The  mortgage  of  the  eleventh  of 
February,  1790,  therefore,  stands  unimpeached,  both  at  law  and 
in  equity,  since  he  had  neither  actual  notice  of  Bibb's  private 
agreement,  nor  is  there  anything  in  Bibb's  deed  to  Graves 
that  could  have  led  him  to  further  inquiry.  On  the  contrary, 
the  information  to  be  collected  from  it  was  conclusive  in  favor 
of  a  purchaser;  otherwise  the  laws  which  direct  the  recording 
of  all  deeds  of  lands  must  prove  a  snare,  instead  of  a  security 
to  purchasers.  The  deed  of  February  eleventh,  1790,  is,  to  aU 
intents  and  purposes,  an  absolute  conveyance  in  fee-simple,  at 
law.  Tho  proviso  is  in  the  nature  of  a  condition  subsequent. 
The  object  of  the  deed  is  the  perpetual  security  and  indemnity 
of  Duval  against  a  recovery  which  might  be  had  against  him  by 
Currie  or  his  heirs.  Equity  cannot  deprive  him  of  that  security, 
and  so  long  as  he  may,  by  possibility,  be  exposed  to  the  danger 
of  a  recovery,  his  estate  at  law  remains  absolute.  Any  future 
conveyance  from  Graves  to  him  could  only  operate  by  way  of  a 
release  of  his  equity  of  redemption;  for  Graves  had  nothing 
rise  left  in  himself.    If  upon  the  face  of  such  a  release  h^  ad* 
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Tanoed  money  to  Graves^  or  became  security  for  him  in  any  of 
his  pecuniaiy  transaotionSy  his  legal  right  would  attach  thereto 
an  equitable  priority  against  any  other  equitable  claim«  espe- 
cially if  his  engagements  as  security  for  Oraves  were  actually 
prior  to  actual  notice  of  such  latent  claims.  If  a  third  mort« 
gagee  can,  by  purchasing  the  first  mortgage,  attach  a  priority 
to  his  own  over  the  second,  by  thus  acquiring  the  prior 
legal  title  and  the  union  of  his  own  mortgage  with  it,  will  not 
the  same  reason  apply  more  forcibly  in  Duval's  favor?  He, 
therefore,  had  a  right  to  a  perfect  indemnity,  not  only  from  the 
events  intended  to  be  provided  against  in  the  mortgage  of 
February  11, 1790,  but  from  all  other  damages  which  he  may 
have  incurred,  or  still  be  exposed  to,  from  his  suretyships  for 
Oraves;  nor  could  a  court  of  equity  deprive  him  of  either. 
Why,  then,  might  he  not  commute  a  contract  for  future  indem- 
nity into  one  for  present  indemnity  by  taking  a  release  of 
Graves's  equity  of  redemption  of  the  lands,  the  legal  title  of 
which  was  already  vested  in  himself  ? 

According  to  the  decision  of  this  court  in  Eppes  v.  Eandolph^ 
2  Call,  185,  Duval,  as  a  purchaser  for  a  valuable  consideration, 
is  at  liberty  to  aver  and  prove  the  real  consideration  paid  or 
agreed  on  between  himself  and  Younghusband  on  the  one  part 
and  Oraves  on  the  other,  for  the  lands,  as  conveyed  by  the  deed 
of  November  28, 1793.  He  states  that  they  had  become  bound 
as  securities  of  Oraves  to  William  Alexander  &  Oo.  The 
amount  of  that  suretyship,  and  the  time  when  it  was  under- 
taken by  them,  are,  therefore,  it  may  be  presumed,  susoeptible 
of  proof.  Nor  must  the  security  intended  by  the  mortgage  in 
Pebmary,  1790,  be  lost  sight  of,  if  it  can  be  proved  that  it  en« 
tered  into  the  view  of  the  parties  when  contracting  for  the 
absolute  sale  of  the  lands.  Duval's  equity  must,  therefore,  pre- 
vail over  Bibb's  as  far  as  these  matters  extend.  But,  for  any 
actual  payments  made  by  Duval  to  Oraves  posterior  to  the  in- 
formation which  the  former  received  from  Bibb  at  the  house  of 
Johnson,  if  any  such  were  made,  I  think  Bibb  is  fairly  entitled 
to  recover  the  amount  thereof,  with  interest,  towards  the  satis- 
faction of  his  claim  against  Oraves  for  any  part  of  the  pur- 
chase-money of  the  land  which  may  still  remain  due  to  him 
from  Oraves,  but  nothing  more.  I  am,  therefore,  of  opinion 
that  the  chancellor's  decree  be  reversed,  and  the  cause  re- 
manded for  an  account  to  be  taken  of  any  actual  payments 
which  may  have  been  made  by  Duval  to  Oraves,  subsequent  to 
the  notice  received  at  Johnson's  house,  etc.     That  an  account 
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of  the  balance  due  from  Graves  to  Bibb,  upon  his  bonds  of  the 
thirteenth  of  December,  1786,  for  two  hundred  pounds,  and 
for  the  three  negroes,  if  any,  upon  a  full  settlement  of  all  ac- 
counts between  those  parties  (except  as  to  the  Kentucky  lands 
for  which  Bibb  appears  to  have  taken  an  assignment  of  the 
Waltons'  bonds,  without  any  agreement  on  the  part  of  Graves 
to  be  responsible  in  case  the  lands  were  lost),  ought  to  be  taken, 
and  for  that  purpose  the  personal  representatives  of  Graves 
ought  to  be  made  parties  to  the  suit;  that  Duval  be  considered 
liable  for  any  actual  balance  due  from  him  to  Graves,  as  also 
for  any  actual  payments  made  by  him  to  Graves  since  the  time 
of  Duval's  receiving  notice  of  BibVs  equity,  as  before  mfln* 
tioned,  and  that  the  cause  be  sent  back  with  diveotioiis  ae- 
cordingly. 

BoAinc  and  FLDnno,  3J.,  concurred. 


As  to  the  poiht  of  the  mortgagee  being  affeeted  hy  a  vendor^s  lien,  see  S 
Washburn  on  Real  Prop.  89,  citing  this  case,  where  he  says  **  a  vendor's 
Lien  does  not  prevail  against  a  honajide  purchaser  or  mortgagee  without  no- 
tice, the  mortgagee  being  in  equity  regarded  in  the  light  of  a  purchaser.** 
And  see  on  this  point,  citing  the  case:  McCancUieh  v.  Keen,  13  Giatt.  021. 
On  the  point  of  proving  a  different  consideration  see  note  to  Schemerhom  t. 
Vanderheifdenp  3  Am.  Dec.  205;  and  see  affirming  principal  case,  Of^lm 
V  McOavky^  7  Gratt  498. 


LaSSLY   V.  FoSTAINB. 
{4  HxMnro  &  MmiToaD,  148.] 

Taudity  of  Patent.—A  patent  for  land  granted  by  a  sister  state  is  one 
of  those  public  acts  to  which  every  other  state  is  bound  to  give  full 
faith  and  credit  under  the  constitution  of  the  United  States;  therefore 
the  validity  of  such  patent  cannot  be  collaterally  drawn  in  question  by 
the  courts  of  any  other  state,  on  a  suggestion  that  the  survey  on  whidi 
it  was  founded  was' a  forgery. 

Debt  upon  a  bond  to  be  void  if  the  obligor,  Fontaine,  should 
cause  a  good  and  lawful  right  to  be  made  to  the  obligee,  Laasly, 
to  enjoy  the  peaceable  possession,  on  or  before  a  certain  time, 
to  a  certain  tract  of  land  in  Tennessee,  granted  to  one  Donald* 
eon  by  the  state  of  North  Carolina;  averment  that  defendant 
hath  not  made,  etc.,  and  plea,  conditions  performed. 

On  the  trial  the  defendant  produced  in  evidence  a  patent  for 
the  lands  under  the  hand  of  the  governor  of  North  Carolina, 
and  seal  of  the  state,  which  state  it  vras  agreed  had  a  right  to 
grant  the  lands,  together  with  a  plat  and  survey  annexed 
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thereto,  to  which  the  name  of  A.  Foeter,  D.  S.  (deputy  sur- 
▼ejor),  was  BubBcribed,  and  also  a  deed  from  himself  to  plaint- 
iff for  the  lands,  bearing  even  date  with  the  bond.  The 
plaintiff  then  offered  yarious  testimony  to  show  that  the  plat 
and  certificate  had  been  made  out  and  signed  by  A.  Foster  or  by 
his  authority,  alleging  that  if  he  could  prove  this  the  patent 
was  a  fraud  upon  the  state  of  North  Carolina  and  void.  This 
evidence  was  rejected,  whereupon  the  plaintiff  appealed. 

Wickham,  for  the  appellant,  urged  that  he  was  entitled  to 
show  a  defect  in  the  title  offered:  Proctor  v.  JohnBon^  1  Buls.  2; 
Oro.  Jac.  233;  Nervin  v.  Munns,  8  Lev.  46;  Oainsford  v.  Qrif' 
fiih,  1  Saund.  60. 

CaU,  for  the  respondent,  relied  upon  the  case  of  WUheringUm 
V.  M Donald,  1  Hen.  &  M.  806  [8  Am.  Dec.  603],  that  the  valid- 
ity of  the  patent  could  not  be  impeached  in  this  state  in  a  col- 
lateral way. 

TuGKXB,  J.  By  the  fourth  article  of  the  constitution  of  the 
United  States  "  full  faith  and  credit  shall  be  given  in  each 
state  to  the  public  acts,  records,  and  judicial  proceedings  of 
every  other  state."  A  patent,  under  the  hand  of  the  governor 
and  seal  of  the  state,  is  one  of  those  public  acts  to  which  full 
faith  and  credit  must  be  given  in  every  court  in  the  Union, 
being  a  record  of  the  highest  nature.  If  the  courts  of  this  state 
were  to  undertake  to  pronounce  the  public  act  of  a  sister  state 
thus  solemnly  authenticated,  void  in  consequence  of  any  mis- 
feasance or  omission  of  duty  in  the  inferior  ministerial  o£Scers 
of  that  state,  whose  faithful  discharge  of  their  duty  the  patent 
supposes,  it  might  lead  to  consequences  far  beyond  the  reach  of 
my  foresight.  If  the  patent  be  void  or  voidable  for  the  reasons 
suggested  in  the  bill  of  exceptions,  I  conceive  it  to  be  competent 
only  to  the  state  of  North  Carolina  and  its  coiurts  to  pronounce 
it  void.  In  what  manner  a  patent  may  be  avoided  in  that  state, 
whether  by  a  scire  faciaa  issuing  out  of  a  court  of  chancery  or 
otherwise,  we  are  not  informed.  But  no  evidence  not  of  equal 
dignity  with  the  patent  itself,  see  WUherington  v.  M* Donald,  1 
Hen.  k,  Munf .  808  [3  Am.  Dec.  603],  can,  I  presume,  be  admit- 
ted in  this  state  to  annul  the  operation  of  a  grant  made  in  due 
form  by  the  proper  authorities  of  any  other  state.  I,  therefore, 
think  the  evidence  was  rightly  rejected  by  the  court. 

A  second  exception  was  taken  to  the  court's  opinion.  The 
plaintiff  offered  sundry  depositions  to  prove  that  the  defendant 
had  not,  when  requested,  gone  himself  to  Tennessee,  or  shown. 
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or  procured  any  other  person  to  show  the  land  to  the  plaintiff; 
to  the  admission  of  which  testimony  the  defendant,  by  hia 
counsel,  objected.  And  the  court  being  of  opinion  that  the  de- 
fendant was,  by  the  condition  of  his  bond,  in  substance  bound 
to  make  the  plaintiff  a  lawful  right,  under  which  he  might  en- 
joy peaceably  fche  said  land,  but  that  he  had  not  bound  himself 
by  the  said  condition  to  show  the  land  to  the  plaintiff,  the  last 
mentioned  testimony  was  likewise  rejected,  and  I  am  of  opinion 
properly.  If,  indeed,  the  condition  of  the  bond  had  been  that 
the  defendant  should  make  to  the  plaintiff  a  feoffment  in  fee- 
simple,  with  livery  of  seisin,  he  might  then  have  alleged  the  re- 
fusal to  go  upon  the  land  to  give  actual  seisin  thereof,  or 
appointing  an  attorney  so  to  do  in  his  behalf  as  a  breach  of  the 
condition.  But  having  excepted  a  deed  of  bargain  and  sale 
for  the  lands  from  the  defendant,  there  was  no  obligation  on 
the  defendant  afterwards  to  go  and  show  the  lands,  unless  he 
had  specially  undertaken  to  do,  which  for  anything  that  appears 
from  the  condition  of  this  bond  he  did  not.  I,  therefore,  think 
the  judgment  must  be  affirmed,  there  being  no  other  point  sub- 
mitted to  the  court  but  the  admission  or  rejection  of  the  above 
mentioned  evidence. 

Fleminci,  J.  It  seems  strange  that  no  notice  is  taken  in  the 
bill  of  exceptions  of  the  want  of  a  conveyance  from  Donaldson, 
the  patentee,  to  Fontaine;  and  as  no  such  conveyance  appears 
on  the  record,  it  may  be  presumed  that  none  was  exhibited  at 
the  trial.  But,  as  the  circumstance  was  omitted  to  be  stated  in 
the  bill  of  exceptions,  this  court  will  take  no  further  notice  of 
it.    I  am  of  opinion  that  the,  decree  be  affirmed. 

BoAHB,  J.,  absent. 

See  Al$aoamder  v.  Oremt^,  potL 


Eppes  v.  Gols« 

[4  HsKDffo  k  MmnroBD,  lO.] 

Patxsmt  fob  Uss  Ain>  Oocupation  of  Lakd.— iJawMspiir  lor  the  use 
and  oocupation  of  land  by  permission  and  assent  of  the  plaintiff^  will 
lie  at  common  law  on  an  express  promise  to  pay  the  plaintiff  a  oertain 
sun,  or  in  general  terms  to  pay  him  to  his  satisfiietion  for  such  use  and 
occupation. 

AssuMPsrr  by  John  Cole  and  Bebecca,  his  wife,  late  widow 
of  Hamlin  Eppes  against  Peter  Eppes.  The  declaration  con- 
tained three  counts:  1.  For  the  use  and  occupation  for 
nineteen  years  of  two  hundred  and   fifty-two  acres  of  land. 
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vhioh  wQfe,  at  tka  time  of  such  QoomMKtioiif  the  preyeity 
qI  tbe  pUintiff*a  wife,  then  a  feme  $ole,  Ujing  the  prc»a- 
iee  to  the  plajntiflh;  3.  Qwmtum  uriebai  lor  the  use  and  ocea- 
pation  (or  the  aaine  leoigth  of  time  of  another  p]Antatian»  tbe 
clower  land  of  Beheooa,  by  her  permieeion  before  the  mar- 
riage and  that  of  her  hneband's,  Oole,  sinoe;  8.  That  in  oon- 
eideration  of  such  uae,  etc.,  of  the  dower  lands,  defendant  ae- 
earned  to  pay  them  to  their  eatiafaotion.    Plea»  non  aaawmpmt. 

The  ciMM  oame  before  the  oonirk  on  an  appeal  from  a  judgment 
for  tbe  plaintiffe  upon  defendant's  demurrer  to  the  erridenoe  in- 
troduoed  by  them.  The  natore  of  the  oTidenoe  appears  from  the 
opinion. 

O,  K.  Ayior  md  Bobertaon,  for  the  appellanta. 

Bay,  comira. 

TuoKBB,  J.  In  oonsideiing  this  case  it  will  first  be  neeesaary 
to  examine  whether  the  evidence  stated  in  the  defendant's  de- 
murrer be  sufficient  for  a  jury  to  hare  found  a  verdict  for  the 
plaintifls  upon  either  of  the  counts  in  the  declaration.  The 
demurrer  to  evidence  states  that,  in  June,  1787,  a  conyersation 
passed  between  the  plaintiff  and  the  defendant,  wherein  the 
former  told  the  latter,  "that  he  had  greatly  deceived  the 
plaintiff  as  to  the  thirds  of  the  land."  The  defendant  replied, 
''that  he  had,  but  that  he  had  vnitten  to  his  brother  concern- 
ing the  business,  and  got  his  answer,  and  that  it  should  be 
settted  directiy;  and  you,"  meaning  the  plaintiff,  "shall  be 
paid  therefor  to  your  satisfaction."  It  is  impossible  not  to 
understand  this  conversation,  as  relating  to  some  prior  agree- 
ment between  the  parties  respecting  the  land  which  is  alleged 
to  have  been  in  the  occupation  of  the  defendant.  It  is  impos- 
sible not  to  understand  it  as  recognizing  the  plaintiff's  right 
thereto,  and  the  defendant's  obligation  to  make  him  satisfaction 
for  the  enjoyment  he  had  had  of  it,  which  he  had  failed  to  do 
according  to  some  previous  promise;  the  acknowledgment  of 
the  defendant  that  he  deceived  the  plaintiff,  will  admit  of  no 
other  construction;  for  unless  he  had  promised  he  could  not 
have  deceived  him.  The  subsequent  promise,  that  the  plaintiff 
should  be  paid  therefor  to  his  satisfaction,  is  amply  sufficient  to 
support  the  second  count,  which  is  a  quaniwn  valebai  for  the 
use  and  occupation  of  a  plantation  for  a  certain  number  of 
years.  And  I  think  a  juiy  might  have  well  inferred  from  this 
evidence  that  the  defendant  had  agreed  to  pay  the  plaintiff  for 
the  same,  so  long  as  he  should  occupy  and  enjoy  it,  whiob 
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would  also  support  the  first  count.  The  nature  of  the  right  of 
the  plaintiffs,  thus  acknowledged  by  the  defendant,  cannot, 
after  the  enjoyment  of  the  land  under  them,  be  neceesazy  to  be 
inquired  into.  If  there  had  been  no  demurrer  to  the  evidence 
I  think  the  juxy  ought  to  hare  found  a  verdict  for  the  plaintiff, 
and  therefore  think  the  district  court  gave  a  correct  judgment 
upon  the  demurrer. 

The  next  question  is  in  the  nature  of  a  motion  in  arrest  of 
judgment,  namely,  whether  this  action  of  asaunqmU  for  the  use 
and  occupation  of  a  plantation  lies  in  this  country.  We  are 
told  by  Mr.  Espinasse,  1  N.  P.  20,  that  the  action  of  a88umpsU 
for  use  and  occupation  was  given  by  statute,  11  Oeo.  II,  c.  19, 
which  was  never  in  force  in  this  country.  Judge  Buller,  in  his 
treatise  on  the  same  subject,  page  138,  says  at  common  law  it 
was  holden  ihat  assumpeit  would  lie  for  rent  on  an  express 
promise,  but  not  upon  an  implied  promise,  and  such  express 
promise  must  have  been  made  at  the  same  time  with  the  lease; 
and  for  this  he  cites  3  Lev.  150.  Mr.  Espinasse  does  not 
appear  to  be  altogether  correct  in  this  passage.  The  action  for 
use  and  occupation  was  not  given  by  the  statute  of  Oeorge;  it 
had  been  used  at  least  from  the  time  of  James  I.,  as  the  case 
of  DartruU  v.  Morgan,  Oro.  Jac.  598,  clearly  proves;  and  the 
case  of  How  v.  Norton,  1  Lev.  179,  shows  it  was  in  use  in  the 
time  of  his  son,  Charles  II.,  and  a  variety  of  other  cases  might 
be  shown  to  prove  the  same  thing.  We  are  told  by  Judge 
Bathurst  that  the  statute  was  made  for  the  benefit  of  landlords, 
and  to  prevent  tenants  from  putting  them  into  diflBculties  after 
enjoyment  of  the  lands,  in  recovering  their  rents  under  parol 
demises  or  agreements;  for,  before  the  statute,  in  actions  for 
the  use  and  occupation  the  landlords  were  continually  non- 
suited by  the  tenants  proving,  at  the  trial,  some  parol  demise, 
or  memorandum  in  writing  amounting  to  a  demise;  for,  in  that 
case  the  landlord  ought  to  have  brought  an  action  of  debt,  and 
not  case  on  assumpsit,  which  was  remedied  by  the  statute. 
That  this  was  the  true  reason  for  making  the  statute  will  appear 
by  the  cases  on  the  subject  from  the  time  of  Hobart:  Qreen  v. 
SarHngUm,  Hob.  284;  1  Brownl.  14;  S.  C,  Hutt.  84;  Vid. 
etiam,  1  D'Anv.  Ab.  28,  Actions,  O. 

I  shall  now  notice  some  cases  where  actions  similar  to  the 
present  have  been  brought.  The  case  of  Dartnal  v.  Morgan, 
Cro.  Jac.  598,  was  an  action  of  assumpsit:  *' Whereas,  the 
plaintiff  locasset  to  the  defendant  a  certain  warehouse,  the  de- 
fendant assumed  to  pay  him,  for  every  week  that  he  occupied 


Oct.  1809.]  Eppes  v.  Cole.  516 

it,  eight  Bhillings;  and  alleges  in  fact  that  he  ooonpied  it 
twenty-seven  weeks;  for  whioh,  npon  not  paying  upon  request, 
the  action  was  brought.  Upon  non  aaaumjmt^  and  verdict  for 
the  plaintiff,  the  defendant  moved  in  airest  of  judgment  that 
this  is  a  lease,  at  least  at  will,  and  the  eight  shillings  weekly  is 
in  nature  of  rent,  and  for  rent  reserved  in  the  lease,  which 
sounds,  in  the  realty,  aasumpsU  lies  not;  nor  for  debt  upon  a 
specialty,  or  upon  record.  But  here,  forasmuch  as  this  is  not 
a  lease,  but  a  promise  that  as  long  as  he  permitted  him  to 
occupy  the  warehouse  he  would  pay  it,  it  is  not  any  rent,  but 
merely  a  promise  in  consideration  of  occupying,  etc.  Where- 
fore this  action  weU  lay;  and  it  was  adjudged  for  the  plaintiff." 
The  case  of  Bard  v.  Bard,  Id.  602,  was  also  an  action  of 
assumpsit,  in  which  the  plaintiff  declared  upon  an  insimul  comr 
pulassent,  concerning  the  airearages  of  rent  issuing  out  of  de- 
fendant's land,  and  about  payment  of  a  legacy  due  to  the 
plaintiff  by  his  father's  will.  The  defendant  pleaded  nan-- 
assumpsU,  and  found  against  him;  and  on  motion  in  arrest  of 
judgment,  the  plaintiff  had  judgment,  for  that  they  accounting 
together,  and  the  defendant  promising  to  pay,  was  a  su£Scient 
cause  of  action.  In  Sleeck  v.  Bowsal,  Id.  668,  the  plaintiff  de- 
clared in  assumpsit,  for  that  whereas  the  defendant  was  indebted 
to  him  in  the  five  j^unds  pro  reddilu  ante  tunc  debito,  the  defend- 
ant promised  to  pay  that  five  pounds  whenever  required;  and 
alleged  in  fact,  that  after  such  a  day  and  year,  he  made  a  re- 
quest, and  the  defendant  hath  not  paid  him.  Defendant 
pleaded  payment,  and  found  against  him.  And  it  was  moved 
in  arrest  of  judgment,  that  the  declaration  was  not  good,  be- 
cause he  doth  not  show  when  the  rent  was  due,  nor  for  what 
term,  nor  upon  what  contract.  Yet,  because  the  defendant  had 
taken  notice  therof,  affirming  he  had  paid  it,  and  issue  there- 
upon and  foiukd  against  him,  the  declaration  is  made  good. 
Sow  V.  Norton,  1  Lev.  179,  was  also  an  action  of  assumpsit,  in 
consideration  the  plaintiff  would  permit  the  defendant  to  enjoy 
such  land,  and  that  he  permitted  him  to  enjoy  it  three  years^ 
and  that  it  was  worth  ten  pounds  per  annum.  After  verdict  for 
the  plaintiff,  it  was  moved  in  arrest  of  judgment:  1.  That  it 
does  not  appear  that  the  plaintiff  had  any  title  to  the  land;  2. 
If  he  had  title  that  debt  lies,  and  not  this  action.  But  the 
court  held  the  contraiy  on  both  points,  and  gave  judgment  for 
the  plaintiff.  This  case  appears  to  me  to  be  expressly  in  point, 
there  being  no  other  difference  that  I  can  perceive,  than  that  it 
was  after  a  verdict;  whereas,  in  the  case  before  us,  there  is  a 
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demwror  to  •vidence.  But  if  thd  oourt»  when  BufaBtiiated  for 
the  jmy,  find  the  eiddenoe  sufficient  to  maintain  the  ieeiie  on 
the  part  of  the  plaintiif,  the  effect  appears  to  me  to  be  the  mmt 
•s  if  the  juiy  had  found  a  general  verdict  for  him. 

Professor  Wooddeson,  speaking  of  the  action  of  auumpmi, 
Tol.  8,  p.  152,  says:  '*  We  have  heretofore  seen  that  it  cannot 
be  brought  on  a  writing  under  seal;  therefore,  for  example,  not 
on  an  indenture  of  lease  for  the  rent  thereby  reserved.  Neither, 
•B  it  was  anciently  said,  will  the  law  imply  any  promise  to  pay 
the  rent  in  a  parol  lease;  for,  in  the  technical  phrase,  the  de- 
mand savors  of  the  realty,  and  there  are  other  reioedies,  by 
action  of  debt,  though  that,  too,  is  a  personal  action  and  by 
distress.  But  if  there  be  in  fact  a  collateral  and  express  prom- 
ise to  pay  the  rent,  and  no  deed  executed  under  seal,  it  may  be 
recovered  in  this  mode,  because  it  appears  that  the  promisor 
intended  to  give  the  plaintiff  this  additional  remedy.  This 
Action  is  also  maintainable  to  obtain  a  recompense  for  the  oooa- 
pation  of  the  plaintiff's  land,  by  his  permission,  where  there 
is  no  stipulation  for  any  precise  rent. 

The  declaration  states  a  promise  of  the  defendant  to  pay  so 
much  as  the  landlord  reasonably  deserved  to  have  for  such  per- 
mission, which  promise  may  be  implied  by  law.  For,  there  be- 
ing no  certain  rent,  the  plaintiff  could  neither  distrain  nor 
properly,  perhaps,  bring  an  action  of  debt;  this  seems  the  plaint- 
iff's genuiDO  remedy.  If,  therefore,  it  may  be  allowed  at  all, 
the  promise  may  well  be  implied;  and  though  a  precise  rent 
was  agreed  for,  and  consequently  there  was  an  actual  promise 
of  payment,  which,  however,  the  plaintiff  has  not  evidence  to 
prove,  yet  in  this  way  he  may  recover  satisfaction.  Scarcely 
anything  is  more  usual  than  such  an  action  of  (uaumpsU  for  the 
use  and  occupation  of  the  plaintiff's  house  by  his  permission, 
which  also  being  a  real  estate,  the  same  objection,  if  any,  might 
in  that  case  be  alleged  against  implying  a  promise  of  making 
adequate  compensation. "  In  the  present  case,  an  express  piom- 
ise  to  pay  the  plaintiffs  to  their  satisfaction  has  been  proved;  but 
were  it  otherwise,  according  to  the  opinion  of  Judge  BuUez 
bimself ,  in  the  case  of  Birch  v.  WrigM,  1  T.  B.  887,  the  action 
may  be  maintained  either  upon  an  express  or  an  implied  con« 
tract;  for  which  he  cites  the  authority  of  Lord  Mansfield  in  the 
case  of  Carmier  v.  Msrcer,  which  I  have  never  seen.  lam, 
therefore,  of  opinion  that  the  judgment  be  affirmed. 

BoAHs,  J.  As  the  declaration  in  this  case  states  an  express 
promise  to  pay  for  the  use  of  the  land  of  the  appellee,  of  which 
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it  is  fiirtii«r  stated  "  he  had,  before  that  time,  by  the  permis- 
eion  and  aaeent  of  tiie  appellant,  had  the  use  and  oeeapation/' 
I  haTo  no  doubt  but  that  the  action  is  sustainable.  But,  un- 
derstanding that  the  point  presented  by  the  case  of  Sutton  y. 
MandemUe,  post,  is  whether  this  action  is  maintainable  with- 
out proof  of  an  express  promise,  I  hare  not  antieipated  tha 
consideration  of  that  question,  though  I  doubt  Aot  that  the 
doctrines  mentioned  by  the  judge  who  preceded  me  on  that  point 
are  correctly  stated.  Upon  the  demurrer  to  evidence,  I  think 
the  district  court  decided  correctly,  and  am  for  afflming  the 
judgment. 

Fluoko,  J.,  said  it  was  the  unanimous  opinion  of  the  court 
that  the  judgment  be  affirmed. 


The  ttsa  of  Cfmn  y.  SewU,  Mife,  206^  decides  that  theactiini  d  a$mmptli 
may  be  maintamed  on  an  ingptkd  promise,  and  this  point  was  settled  b j 
ihe  present  court  in  SuUon  v.  Ma/ndeoiUtf  po§L 


CuRRiB  V.  Mutual  Assurance  Sooibtt. 

[4  Hfemio  a  Mumvan,  SIBJ 

Act  OP  Inoobpobation,  Altebatiom  of.— a  member  of  a  coipomtfon 
is  bonnd  by  an  act  of  assembly  varying  the  tenns  of  the  original  aci 
of  inciffporation;  such  act  beiog  passed  at  the  instance  of  a  logally  con- 
stitnted  meeting  of  the  corporation,  although  that  indiyidnal  member 
was  not  present 

KiBOTloil  of  Officebs.— Where  an  act  of  inootporation  provided  that 
there  shall  be  "three  directors,  out  of  whom  a  president  shall  be 
chosen,"  it  is  sufficient  if  the  president  be  elected  by  a  legally  consti- 
tuted meeting,  and  at  the  same  time  with  the  other  directors,  without 
having  been  previously  appointed  a  director. 

Appxal  from  a  judgment  of  the  district  court  in  favor  of  tha 
Mutual  Assurance  Society  against  Currie  for  the  amount  of  a 
quota  required  of  him,  a  member,  as  one  of  the  persons  owning 
buildings  in  a  town  insured  by  the  society,  by  a  resolution 
adopted  February  25,  1805,  signed  by  "  Al.  McBae,  President 
M.  A.  S."  By  the  act  organizing  the  society,  passed  in  1794» 
houses  situated  in  the  country  and  towns  were  mutually  assured. 
Every  member  of  the  society,  whether  residing  in  town  or  in 
the  country,  became  insurer  for  every  other  member.  But  it 
appearing  that  the  losses  in  the  country  bore  no  proportion  to 
those  in  towns,  the  legislature,  on  the  twenty-ninth  of  January^ 
1605,  at  the  instance  of  a  majority  of  the  members  of  the 
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society,  passed  another  act  separating  the  interests  and  risks  of 
the  inhabitants  of  the  country  from  those  of  the  towns,  so  that 
the  countryman  was  no  longer  liable  for  losses  by  fire  occur- 
ring in  towns,  nor  the  townsman  for  losses  occurring  in  the 
country.  By  the  same  act  it  was  declared  that  there  "  shall  be 
in  future  only  three  directors  out  of  whom  a  president  shall  be 
chosen,"  provided  that  the  society  should  not  be  prevented 
from  '*  appointing  more  than  three  directors,  if  at  any  general 
meeting  it  should  be  adjudged  that  a  greater  number  were  ne- 
cessary for  the  well  ordering  of  their  affairs."  Shortly  after 
the  passage  of  this  law,  and  long  before  the  requisition  in  ques- 
tion was  made,  Alexander  MoBae  was  elected  president  of  the 
board  of  directors,  and  three  other  persons  were  appointed  di- 
rectors on  the  same  day.  It  did  not  appear  that  the  president 
had  been  previously  chosen  one  of  the  directors,  out  of  whom 
he  was  to  be  taken,  but  he  was  appointed  by  the  same  electoral 
body  by  whom  the  directors  were  chosen.  Currie  resisted  the 
payment  of  half  a  quota  asked  of  the  town  members  in  a  requi- 
sition signed  by  the  president  on  the  grounds:  1.  Because  the 
requisition  was  not  made  under  the  original  charter,  but  under 
a  subsequent  act,  which  attempted  to  increase  his  risk  without 
his  consent;  and,  2.  Because,  whether  the  subsequent  act  was 
or  was  not  obligatory  on  him,  the  president  of  the  board  of 
directors  was  not  chosen  out  of  the  directors,  according  to  the 
act  under  which  he  was  appointed,  and  consequently  there 
could  be  no  legid  call  for  a  quota. 

Cko.  H.  Taylor  and  Call,  for  the  appellant,  on  the  first  point 
urged  that  the  original  act  of  incorporation  was,  in  effect,  a 
compact  or  agreement;  that  it  was  not  a  law:  1  Bl.  Com.  44; 
that  the  legislature  had  no  right  to  alter  the  contract  against 
the  consent  of  the  other  party;  that,  although  the  change  was 
made  at  the  instance  of  a  majority  of  the  members  present  or 
represented  by  proxies,  yet  the  proxies  were  delegated  to  give 
effect  to  the  charter  as  it  was,  not  to  destroy  it;  that  the  act  of  the 
majority  could  not  bind  any  dissentient  in  relation  to  a  change 
in  the  constitution;  that,  beyond  the  limits  of  the  charter, 
there  could  be  no  corporate  act:  1  Domat's  0.  L.  153;  2  Pothiet 
on  Obligations,  565.  As  to  the  second  point,  they  urged  that 
McBae's  election  was  void,  he  not  having  been  a  director  previous 
to  his  appointment  to  the  presidency:  Bro.  Leases,  68;  3  Bac 
Ab.  367;  that  the  call  for  a  quota  was  illegal,  as  a  corporation, 
during  the  vacancy  of  its  head,  can  do  no  act  but  appoint  one: 
€o.  Litt.  264;  1  Bl.  Com.  478;  6  Yin.  270.    The  directors  were 
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usurpers;  and  diould  they  be  considered  officers  de  /ado,  yet 
the  act  which  such  an  officer  may  do,  must  be  necessary  for  the 
preservation  of  the  corporation:  Obrian  y.  Knivan,  Cro.  Jac. 
554;  The  King  y«  IMe,  Andr.  173;  2  Bac.  Ab.  20.  The  neces- 
sity of  the  call  in  this  case  is  not  proved. 

Say,  Randolph,  and  Wickham,  contra, 

BoANs,  J.  In  the  year  1794^  the  legislature  passed  an  act,  at 
the  suggestion  of  an  individual,  "for  establishing  a  Mutual 
Assurance  Society  against  fire,  upon  buildings  in  this  state,'' 
It  provided  for  a  subscription  to  the  scheme  by  individuals,  find 
declared  that  the  principle  of  the  assurance  should  be,  "that 
the  citizens  of  this  state  may  insure  their  buildings  agaiDsi 
losses  and  damages  occasioned  accidentally  by  fire,  and  that  th6 
insured  pay  the  losses  and  expenses,  each  his  share,  accord* 
ing  to  the  sum  insured."  The  act  contains  a  few  other  pro 
visions,  which  may  also  be  considered  as  forming  a  part  of  the 
principles  of  the  institution;  but  none  of  them  are,  perhaps,  of 
so  fundamental  a  cast  as  this,  nor  apply  so  immediately  to  the 
case  before  us.  The  act  further  provided,  that  as  soon  as  three 
millions  of  dollars  should  be  subscribed,  the  subscribers  should 
meet  together,  examine  the  system  submitted  to  the  legislature, 
and  conclude  on  such  rules  and  regulations  as  to  a  majority  of 
the  subscribers  might  seem  best,  and  that  the  said  society 
should  be  at  liberty,  from  time  to  time,  to  alter  and  amendr 
the  said  rules  and  regulations  as  they  may  judge  necessary,  and 
in  particular,  that  they  should  agree  upon  the  premiums  to  be 
paid.  The  act  also  provided,  that  as  soon  as  the  society  should 
have  acted  in  the  premises,  and  elected  their  agents  and  officers, 
it  should  be  considered  as  incorporated  by  virtue  of  the  act. 

It  is  evident  that  everything  touching  the  question  before  us 
is  left  to  the  pleasure  of  the  society  itself  by  this  act,  or  at  least 
everything  that  does  not  invade  the  principle  before  mentioned, 
or  some  other  principle  admitted  to  be  fundamental,  and  that 
some  of  the  powers  expressly  recognized  by  the  act  as  apper- 
taining to  the  society  itself  (that  of  fixing  and  altering  the 
premiums,  for  example),  are  equally  as  important,  and  as  liable 
to  be  abused,  as  the  principle  in  question,  which,  it  is  urged, 
has  been  infringed  by  the  act  of  1805,  effecting  a  separation 
between  the  interests  of  the  towns  and  those  of  the  country. 
The  power  to  do  right  unavoidably  involves  that  of  doing 
wrong;  an  adequate  security  to  individuals,  however,  is  that 
the  general  will  of  the  society  finds  no  motive  for  injustice  or 
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opposition.  The  true  questiony  therefore,  befoM  un  is,  irhether 
any  fundamental  principle  existB  in  the  case  at  bar,  intetdiotin^ 
the  separation  of  the  interests  in  question;  and,  if  there  h^, 
whether  the  subsequent  legislature  had  power  to  invade  it? 

The  questions,  and  especially  the  last,  imrolre  gteai  and 
momentous  oonsLderationa.  The  near  approach  of  the  close  of 
the  term  does  not  allow  me  time  to  digest  and  arrange  my 
ideas  upon  it  to  my  satisfaction;  but  as  the  interests  of  the 
society  and  the  public  demand  a  speedy  decision,  I  tthail  not 
hesitate  to  give  one. 

In  order  to  show  that  the  act  in  question  is  Ho  law,  a&d  there* 
fore  it  is  further  urged  as  a  compact,  and  as  such,  is  beyottd 
the  power  of  a  succeeding  legislature,  Blackstone's  definition  of 
municipal  laW  has  been  relied  on.    Munidjpal  law  is  defined  by 
him  to  be  '*  a  rule  of  civil  conduct  prescribed  by  the  sapreme 
power  of  the  state,  commanding  what  is  right  atid  ptohibitiftg 
what  is  wrong/'  and  it  is  argued  that  the  act  in  question  is  no 
law  under  this  definition,  for  want  of  tiie  generality  implied  by 
the  term  *'rule,"  and  because  it  is  said  to  be  not  so  much  in 
the  nature  of  a  command  by  the  legislature,  as  of  a  protiiise  « 
contract  proceeding  from  it.    When  we  consider  that  mere  pfi- 
vate  statutes  and  acts  of  parliament  are  (even  by  this  wrilsr 
himself),  universally  classed  among  the  municipal  laws  of  Eng- 
land; nay,  even  that  the  particular  customs  of  that  kingdom 
are  admitted  to  form  a  part  of  the  municipal  code,  it  is  evident 
that  this  definition  of  municipal  law  is  by  far  too  limited  and 
narrow.    I  would  rather  adopt  the  definition  of  Justinian,  that 
civil,  or  municipal,  law  is  '*  qiwd  quisque  sUnpopulas  con8iitu£t,'* 
bounded  only  in  this  country  in  relation  to  legislative  acts,  by 
the  constitutions  of  the  general  and  state  governments,  atid 
limited  also  by  considerations  of  justice.    It  was  argued  by  a 
respectable  member  of  the  bar,  that  the  legislature  had  a  right 
to  pass  any  law,  however  just  or  unjust,  reasonable  or  unreason- 
able.   This  is  a  position  which  even  the  courtiy  Judge  Black- 
stone  was  scarcely  hardy  enough  to  contend  for,  under  the 
doctrine  of  the  boasted  omnipotence  of  parliament.    What  is 
this  but  to  lay  prostrate  at  the  footstool  of  the  legidature,  M 
our  rights  of  person  and  of  property,  and  abandon  those  great 
objects,  for  the  protection  of  which  alone  all  free  governments 
have  been  instituted? 

For  my  part,  I  will  not  outrage  the  character  of  any  civiliced 
people,  by  supposing  them  to  have  met  in  legislature  upon  any 
other  ground  than  that  of  morality  and  justice.    In  this  ooontij 
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in  piiitietiliit,  I  will  never  fotget,  "  that  no  free  g<y?efittiient  or 
llie  bleeeing  of  libertj  can  be  ptveerved  to  any  people,  bat  by 
a  finn  adherence  to  justice,  moderatioii,  temperance,  fragality 
and  tirtne,  and  by  frequent  recurrence  to  fundamental  prinoi* 
plee:"  YirginiaBiU  of  Bighte,  art.  16.  I  must  add,  howeyer, 
tiiat  when  any  legislatiTe  act  is  to  be  queBtioned>  on  the  grou&d 
of  conflicting  with  the  superior  acts  of  the  people  or  of  invading 
the  tested  rights  of  individuals,  the  case  ought  to  be  palpable 
llnd  el^ar;  in  an  equivocal  or  equiponderant  case,  it  ought  not 
easily  to  be  adbnitted,  that  the  immediate  representative  of  the 
people,  representing  ae  well  the  justice  as  the  wisdom  of  the 
nation,  have  forgotten  the  great  injunctions  under  which  they 
aie  called  to  act.  In  such  case,  it  ought  rathw  to  be  believed 
that  the  judging  power  is  mistaken. 

With  respect  to  acts  of  incorpWation,  they  ought  neter  to  be 
passed,  but  in  consideration  of  services  to  be  rendered  to  the 
public.  This  is  the  prindide  on  whitdh  such  charters  are 
granted,  eten  in  England:  1  Bl.  467;  and  it  holds  ajbriiori  in 
Iftiis  country,  as  our  bill  of  rights  interdicts  all  **  exclusive  and 
aet>atate  emolumMits  or  privilegee  from  the  eonununity,  but  in 
DOiuMttation  of  public  services."  (Art  4.)  It  may  be  often 
oontenient  for  a  set  of  associated  individuals  to  have  the  prifi* 
leges  of  a  corporstion  bestowed  upon  them;  but  if  their  object 
is  merely  private  or  selfish,  if  it  is  detrimental  to,  or  not  pro« 
motive  of,  the  public  good,  they  have  no  adequate  claim  upon 
the  legisktute  for  the  privilege.  But  as  it  is  possible  that  the 
legislature  may  be  imposed  upon  in  the  Ikst  instance,  and  as 
the  public  good  and  the  interests  of  the  associated  body  may, 
in  the  progress  of  time,  by  the  gradual  and  natural  working  of 
events,  be  thrown  entirely  asunder,  the  question  presents  itself 
whether,  under  sudi  and  similar  circumstances,  the  hands  of  a 
succeeding  legislature  are  tied  up  from  revoking  the  privi- 
lege. My  answer  is,  they  are  not.  In  the  first  case,  no  con- 
sideration of  public  service  ever  existed,  and  in  the  last,  none 
continues  to  justify  the  privilege.  It  is  the  character  of  a 
legislative  act  to  be  repealable  by  a  succeeding  legislature;  nor 
can  a  preceding  legislature  limit  the  power  of  its  successor,  on 
the  mere  ground  of  volition  only.  That  effect  can  only  arise 
from  a  state  of  things  involving  public  utility,  which  includes 
the  observance  of  justice  and  good  faith  towards  all  men. 

These  ideas  are  not  new;  they  are  entirely  sanctioned  by  the 
sublime  act  of  our  legislature,  "  for  establishing  religious 
freedom."    That  act,  after  having  declared  and  asserted  certain 
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self-eTident  prinoiples,  touohing  the  rights  of  religioua  freedom, 
concludes  in  this  manner:  *'  And  though  we  well  know  that  this 
assembly,  elected  by  the  people  for  the  ordinary  purposes  of 
legislation  only,  have  no  power  to  restrain  the  acts  of  soooeed* 
ing  assemblies,  constituted  with  powers  equal  to  our  own,  and 
that,  therefore,  to  declare  this  act  irrevocable,  would  be  of  no 
effect  in  law,  yet  we  are  free  to  declare  that  the  rights  hereby  as- 
serted are  of  the  natural  rights  of  mankind,  and  that  if  any  aek 
shall  be  hereafter  passed  to  repeal  the  present,  or  to  narrow 
its  operation,  such  act  will  be  an  infringement  of  natural  right/' 
Conforming  to  the  principles  declared  in  this  luminous  exposi- 
tion, I  infer,  irresistibly,  that  the  power  of  a  succeeding  legis- 
lature is  bounded  only,  and  that  in  cases  of  no  equivocal  com- 
plexion, by  the  principles  and  provisions  of  the  constitution 
and  bill  of  rights,  and  by  those  great  rights  and  principles  for 
the  preservation  of  which  all  just  governments  are  founded.  It 
is  not  my  intention  to  go  into  detail  on  the  present  subject; 
but  the  power  of  the  succeeding  legislature  is  neither  to  be  lim- 
ited by  a  state  of  things,  which,  as  aforesaid,  leaves  no  beneficial 
result  whatsoever  to  the  community,  nor  by  those  petty  in- 
equalities and  injuries  which  arise  to  some  individuals  or  daases 
of  men  under  any  general  regulation  whatsoever.  I  will  not 
say  that  the  reason  of  the  law  ceasing,  the  law  itself  ought  to 
continue;  nor  that  we  are  to  expect  entire  and  exact  justioe 
under  any  system  whatsoever. 

Under  the  actual  case  before  us  I  might,  perhaps,  have  spared 
myself  the  necessity  of  this  discussion.  The  principle  stated 
in  the  act  of  1794,  which  is  supposed  to  have  interdicted  the 
separation  in  question,  is  couched  in  terms  extremely  abstract 
and  general.  While  other  principles  declared  by  this  act  have 
clearly  and  expressly  confined  the  benefits  of  the  institution  to 
citizens  of  this  state  and  limited  insurances  to  losses  occasioned 
accidentally  by  fire;  while  it  is  clearly  provided  that  retribution 
is  to  be  made  by  the  insured,  and  that  according  to  the  sum 
insured  the  principle  now  immediately  in  question  does  not 
seem  to  prohibit  a  division  or  distribution  of  the  members  or 
their  interests  into  classes  or  districts.  There  was  no  motive 
for  a  restriction  upon  the  society  in  this  particular,  especially  in 
an  institution  of  the  first  impression;  and  there  is  no  reason- 
able fear  of  abuse  by  the  society,  of  a  power  equally  useful  to 
all  and  liable  to  produce  injustice  in  one  quarter  as  well  as 
another.  It  was  deemed  proper  to  allow  to  the  society  the 
benefit  of  experience,  and  as  other  powers  of  a  character  as 
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important  as  the  one  before  us  were  confessedly  granted  to  thm 
society  at  large,  wherefore  should  this  be  withheld  ?  Beferring 
to  the  contemporaneous  and  successive  construction  of  the  act 
of  1794  by  the  society  itself,  always  acquiesced  in  by  every 
member,  it  will  be  seen  that  the  society  itself,  inter  aUa^  ex- 
tended assurances  to  losses  occasioned  by  lightning  also, 
whereas  the  original  act  seems  to  have  contemplated  ordinary 
ilree  only;  that  they  excluded  from  the  benefits  of  the  institu- 
tion certain  combustible  houses  and  buildings,  and  of  their  own 
mere  authority  and  prior  to  the  existence  of  any  legislative 
provision  to  that  effect,  permitted  individuals  to  withdraw  from 
the  obligations  they  had  incurred  under  the  original  insty^ution. 
While  it  is  far  from  my  intention  to  arrange  these  wholesome 
and  salutary  exercises  of  power  on  the  part  of  the  society  in 
general  meeting,  I  contend  that  these  and  some  other  powers 
are  of  a  character  as  important,  perhaps,  as  that  of  affecting  a 
separation. 

From  these  considerations,  it  would  perhaps  result,  that  the 
regulation  in  question  did  not  require  legislative  aid  to  carry  it 
into  operation,  but  might  have  been  effected  by  the  society 
itself.  That,  however,  is  taking  a  broader  ground  than  is  nec- 
essary to  be  maintained  on  the  present  occasion.  That  aid 
having  been  afforded  by  the  legislature,  it  is  enough  for  our 
purpose  that  the  act  of  1806,  if  it  has  produced  any  injustice 
at  all  to  any  class  of  subscribers,  has  fallen  short  of  tiiat  crying 
grade  of  injustice,  which  alone  can  disarm  the  act  of  its  oper- 
ation. The  society  itself,  at  least,  considered  this,  on  the  con- 
trary, as  a  measure  essential  to  the  equalization  of  the  risks; 
and,  in  this  respect,  I  see  no  cause  to  differ  from  them  in 
opinion 

By  referring  to  the  principle  of  our  law  respecting  corpora- 
tions, the  foregoing  results  will  be  fully  justified.  Those  arti- 
ficial persons  are  rendered  necessary  in  the  law  from  the  incon- 
venience, if  not  impracticability,  of  keeping  alive  the  rights  of 
associated  bodies,  by  devolving  them  on  one  series  of  individuals 
after  another.  The  effect  of  them  is,  to  consolidate  the  will  of 
the  whole,  which  is  collected  from  the  sense  of  the  majority  of 
those  who  constitute  them.  This  decision  by  a  majority  is  a 
fundamental  law  of  corporations  in  this  country  and  in  Eng- 
land; in  which  respect  our  law.  differs  from  the  civil  law;  it 
Requiring  the  concurrence  of  two-thirds  of  the  whole  members. 
It  is  also  a  fundamental  principle  of  corporations,  that  this 
majoriiy  may  establish  rules  and  regulations  for  the  corporations 
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(which  are  considered  as  a  sort  of  municipal  law  for  the  bodj 
corporate),  subject  only  to  a  snperior  and  fundamentt^  law 
which  may  have  been  prescribed  by  the  founder  thereof,  or  by 
the  legislature  which  gprants  the  pritilege^-pethaps,  also,  IheBe 
petty  legislatores  ought  further  to  be  limited  by  all  those  oonaid- 
erations,  including  the  due  observance  of  justice,  which  I  have 
endeavored  to  show,  ought  to  bind  the  proceedings  of  aH  leg- 
ii^atures  whatsoever.  If,  howeVer,  there  be  no  such  paramount 
law,  or  overruling  principle,  the  mere  will  of  the  majority  is 
coiaapetent  to  any  regulation.  I  have  endeavored  to  show,  that 
BO  principle  exists  in  the  case  before  us  to  answer  the  foregoing 
character;  that  the  one  suggested  is  entirely  abstract  and  indefi- 
nite as  to  the  j^oint  in  question:  imd  that  it  does  not  appear 
that  any  injustice  has  arisen,  or  can  be  reasonably  expected  to 
arise,  from  eanying  the  measure  in  question  into  operation. 
But  further,  a  corporation  may  be  extinguished  by  the  surren- 
der of  its  rights  and  frauchises;  as  to  which  the  unanimous 
aseent  bt  every  individual  is  not  requisite.  The  will  of  the 
majority  must  prevail  in  this,  as  in  other  caaes.  It  is  not  to  be 
expected  that  this  kind  of  suicide  will  be  committed  for  light 
caoses;  and  where  causes  of  greater  exigency  require  it,  the 
corporation  should  not  hesitate  to  make  the  surrender. 

I  will  put  a  case,  which  will  exemplify  my  meaning.  By  the 
charter  establishing  the  college  ci  William  and  Mary^  it  was  a 
fundamental  law  of  the  institution  that  a  divinity  school  should 
be  kept  up,  for  promoting  a  seminary  of  church  of  England 
ministers,  and  another  for  the  instruction  of  the  neighboring 
Indians  in  the  arts  and  sciences.  Both  of  these  have,  by  com- 
mon consent,  which  amounts,  qu/oad  hoc,  to  a  surrender,  been 
discontinued  in  the  seminary,  although  they  were  required  by 
the  fundamental  law  thereof.  A  state  of  things  has  arisen 
which  has  put  down  the  then  established  church,  and  given  to 
other  sects  of  religion  their  equal  claims  to  the  benefits  result- 
ing from  that  institution;  an  institution,  to  the  endowment  of 
which,  considerable  portions  of  the  public  property  were  con- 
tributed; and  as  for  an  Indian  school,  that  has  been  rendered 
unnecessaxy,  among  other  considerations,  by  the  change  of  our 
relation  in  respect  of  those  aborigines,  and  from  their  remoteness 
at  the  present  day  from  the  seat  of  that  institution. 

As  it  is  not  expected  that  corporations  shall  exist  forever, 
when  the  reasons  for  granting  them  shall  have  passed  away, 
and  no  public  utility  can  ensue  from  their  continuance,  this 
right  of  surrender  must  incontrovertibly  exist,  even  in  deroga* 
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tion  of  the  fundamenlAl  lawa  and  principles.  In  the  c^ae  bef on 
ua>  the  reeolution  of  the  sooietj  on  which  the  act  of  1805  mm 
bottomed,  may  be  considered  as  such  surrender,  and  that  act  as 
the  acceptance  thereof .  The  interests  of  the  institution  com- 
menced thereafter,  as  it  were  de  novo,  and  provision  was  made  for 
a  revision,  and  revaluatiiin  of  the  houses  in  the  towns  and  iju  the 
country,  as  thus  separated.  Whether,  therefore,  the  measure 
adopted  by  the  society  in  1806,  and  sanctioned  bj  the  legis- 
lature, be  considered  as  a  legitimate  change  by  the  aocieij 
itself  of  an  ordinary  regulation,  or  as  a  surrender  which  de- 
stroyed a  fundamental  one,  the  effect  as  to  the  question  before 
us  is  precisely  the  same. 

I  have  thus  dispaiobed,  as  well  as  time  will  permit,  the  great 
question  on  which  this  case  depends.  It  remains  to  say  that 
no  act  can  be  done  by  the  society  but  in  general  meeting,  as  to 
the  time  and  place  of  which  the  law  has  pronded,  there  shall 
be  full  and  adequate  notice;  and  this  is  a  sufficient  security 
against  surprise.  I  will  also  add  that,  if  any  class  or  set  of  in- 
dividuals are  so  peculiarly  drcumstanced  as  that  their  interests 
should  conflict  with  those  of  the  majority  of  the  society,  while 
they  have  undoubtedly  contracted  to  be  found  by  the  suffrages 
of  that  majority,  they  are  also  protected  from  oppression  by  the 
liberty  guaranteed  them  of  withdrawing  from  the  institution 
altogether.  It  is  better  that  an  inconvenient  member  of  the 
society  should  be  lopped  off  than  the  whole  body  corporate 
should  perish. 

One  objection  of  a  minor  character  yet  remains  to  be  disposed 
of.  It  is  that  the  requisition  under  which  the  quota  in  question 
was  demanded  is  illegal;  it  having  been  adopted  by  a  president 
not  duly  elected,  it  is  said,  he  not  having  been  previously 
elected  a  director.  By  the  original  act  of  1794,  the  power  of 
choosing  a  president  and  directors,  without  any  restrictions 
whatever,  is  admitted  to  belong  to  the  society  at  large  in  general 
meeting. 

By  the  act  of  1805,  the  legislature  has  provided  that  the 
president  shall  be  chosen  out  of  three  directors,  the  whole  to  be 
chosen  by  the  meeting;  whence  it  is  inferred  there  must  be  two 
separate  and  distinct  elections.  The  objection  in  question  does 
not  come  well  from  those  who  contend  that  the  act  of  1794  con- 
tains fundamental  provisions,  which  even  the  legislature  is  not 
competent  to  alter.  I  will  not  stop  to  inquire  whether  the 
society  at  large  acquired  an  exclusive  and  indefeasible  right  in 
the  prMnises,  under  the  original  act  of  1794,  which  vnll  bear 
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out  the  present  proceeding;  1  irill  oonsider  the  case  as  standing' 
under  the  act  of  1805  onlj.  I  ^^ill  here  remark,  that  I  under- 
stand the  case  agreed  as  only  admitting  that  Mr.  McBae  was 
not  previously  appointed  a  director  by  a  separate  and  distinct 
appointment.  I  do  not  understand  it  to  admit  that  the  society 
did  not  appoint  him  a  director  eodem  flaiu;  that  they  appointed 
him  president.  By  the  terms  of  the  act  of  1806,  a  previous 
election  as  director  is  not  necessary,  and  certainly  there  can  be 
no  substautial  reason  for  giving  to  it  such  a  construction.  There 
can  be  no  real  utility  in  requiring  an  unnecessary  circuity  of 
proceeding,  and  as  a  previous  election  as  director  was  not  re- 
quired by  the  act,  there  was  no  objection  to  the  society  hus- 
banding their  time  by  appointing  a  president  and  director^ 
both  of  which  characters  are  to  combine  in  the  same  person,  at 
one  ballot. 

In  every  view  of  this  case,  therefore,  I  am  of  opinion  that  the 
judgment  of  the  district  court  is  conect,  and  ought  to  be 
affirmed. 

FuaasQf  J.  The  appellant,  in  the  court  below  rested  his 
defense  on  two  points:  1.  That  Alexander  McBae,  who  acted 
as  president  of  the  said  society,  when  the  said  resolution  was 
passed  was  not  duly  and  lawfully  elected,  he  not  having  been, 
previous  to  his  appointment  as  president  appointed  a  director, 
as  by  law  directed;  and,  2.  That  the  motion  could  not  be  main- 
tained under  the  act  of  1794,  for  establishing  the  society,  the 
requisition  on  which  it  was  founded  not  having  been  made  in 
conformity  therewith,  nor  under  the  act  of  January,  1806,  lately 
adopted  at  a  general  meeting,  the  said  act  having  attempted  to 
increase  his  risk  without  his  consent. 

With  respect  to  the  first  objection,  there  seems  to  me  to  be 
no  weight  in  it.  By  a  regulation  of  the  sodety,  made  in  the 
year  1795,  its  business  was  managed  by  a  president  and  fourteen 
directors.  That  regulation  having  been  found  inconvenient,  it 
is  by  the  ninth  section  of  the  act  of  1805  declared,  that  "  there 
shall  be  in  future  only  three  directors,  out  of  whom  a  president 
shall  be  chosen."  I  construe  this  clause  in  the  act  in  the  same 
manner  as  if  the  words  had  been,  **  there  shall  be  in  future  only 
three  directors,  one  of  whom  shall  be  president."  And  as  to 
the  mode  of  his  election,  it  appears  to  me  inmiaterial  whether 
he  was  first  elected  president,  and  afterwards  the  same  day 
chosen  one  of  the  three  directors,  or  had  been  first  chosen  a 
director,  and  afterwards  elected  president,  as  he  was  on  the 
same  day,  and  long  before  the  resolution  "^ft^^g  the  requisition 
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in  question,  both  president  and  one  of  the  three  directors,  and 
so  it  was  admitted  bj  the  appellants'  counsel  in  the  argument, 
which  was  perfectly  consistent  with  the  tme  meaning  and  spirit 
of  the  law. 

2.  As  to  the  second  objection,  that,  at  first  view,  seemed  to 
haTe  been  of  more  consequence;  but  on  due  consideration,  that 
also  seems  to  be  unavailing.  The  first  institution  of  this 
society,  which,  as  was  generally  supposed,  would  be  of  great 
eouTenience  and  utility  to  the  community  at  large,  was  a  mere 
matter  of  experiment,  and  which  must  probably  undeigo  such 
changes  and  modifications  as  experience  should  point  out,  in 
order  to  make  it  more  equal  and  extensively  useful  to  the  com- 
munity. In  contemplation,  then,  of  these  circumstances,  the 
legislature,  in  the  act  that  established  and  incorporated  the 
society,  provided  by  a  special  clause  for  the  purpose,  that  **  the 
society,  or  a  majority  of  them,  shall  be  at  liberiy,  from  time  to 
time,  to  alter  and  amend  the  rules  and  regulations  as  they  may 
judge  necessary."  So  with  respect  to  the  constitution  of  the 
United  States,  which  was  composed  by  the  collected  wisdom  of 
the  whole  Union,  after  long  deliberation  it  was  found  on  expe- 
rience to  be  defective,  and  to  require  sundry  amendments, 
which  have  been  already  made;  audit  is  not  yet,  perhaps,  quite 
perfect,  which  is  the  inevitable  fate  of  all  human  institutions. 
Of  these  circumstances  Doctor  Currie  was  fuUy  apprised  when 
he  subscribed  and  became  a  member  of  the  society,  and  there- 
fore had  no  just  ground  of  complaint. 

A  few  years'  experience  taught  the  society  that  under  the 
original  constitution  the  risk  was  very  unequal  between  the 
town  and  country  subscribers  in  favor  of  the  former;  and 
therefore  it  became  necessary,  in  order  to  do  justice  to  both 
iclasses,  to  separate  their  interests,  as  there  was  much  more 
danger  to  the  town  than  to  the  country  houses,  and  therefore, 
on  the  principle  of  equality  and  reciprocity,  a  majority  of  the 
society,  on  a  representation  to  the  legislature,  procured  an  act 
of  assembly,  passed  the  twenty-ninth  January,  1806,  in  which 
it  is  declared  that  "  all  premiums  and  quotas,  in  future,  for  tbt 
assurance  of  houses  in  towns,  shall  be  applied  to  the  payment 
of  losses  sustained  by  the  burning  of  houses  in  town^,  and 
none  other;  and  vice  versa  respecting  losses  by  the  burning  of 
houses  in  the  country." 

But  it  is  objected  that  this  regulation  is  not  binding,  because 
every  individual  member  of  the  society  was  not  consulted  nor 
assenting  to  the  regulation.    It  would  be  misspending  time  to 
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v^te  tbsA  ii^goment,  as  m  all  ioatitutioM  of  ihui  Und  tba  a^ta 
of  a  majori^  ave  buicUog  oa  tbe  wboU;  bj  iha  cMl  law  that 
inajority  must  oonaiat  of  two-tbii^da  of  tba  viamben.  And  tha 
appellants'  prindpal  had  the  leiw  reason  to  oomplain,  as  be  wait 
by  tbe  thirteenth  section  of  the  aan^  act»  at  full  libertj  io 
ipnthdraw  fiom  tbe  society^  on  giTing  six  weeks'  pvemns  noijeet 
and  paying  all  arrearages  due  at  the  time  of  withdrawing. 

As  to  th^  right  of  the  assembly  to  alter  the  charter.  I  will 
jnst  observe  ihat  it  was  in  effect  done  by  the  sooiaty  itaeU,  who, 
in  order  to  give  it  more  YaUditj*,  did  it  under  the  sanetioa  of  a 
legialatiTe  a^t»  the  same  authority  by  which  the  institution  was 
establiahed;  and  I  shall  only  subjoin  a  Tsiy  oorreot  note  in 
Tucker's  Blackatone  on  the  subject:  that  *'  no  eoiporatioii  has 
been  created  in  Virginia,  since  the  revolutions  but  by  an  aet  of 
the  legislature;  their  powers  and  pziTilegea  must  tberalore  de- 
pend wholly  on  the  act  of  assembly  by  which  th^  are  first 
established,  or  such  as  have  beai)  afterwards  made,  for  the  spe- 
cial purpose  of  limiting  or  enlarging  their  piivilsffes  rei^aflt- 
ively." 

I,  upon  the  wholes  concur  in  the  opinion  that  tbe  judgment 
beafBrmed. 


BrIOKHOUSE   V.  HUNTBB. 

[4  HmMQ  a  MuHVom,  MS.] 

Consent  Gitino  Jurisdiction. — ^Although  consent  of  parties  ttanoC 
give  jnrisdiction  to  a  court  of  equity;  yet,  after  an  injunction  im- 
pioperly  grantedt  if  the  parties  refer  all  matters  in  dispute  between 
them  in  that  suit  to  certain  arbitrators  mutuaUy  chosen^  oonaenting 
that  their  award  may  be  made  the  decree  of  the  oooit^  such  consent  is 
binding;  the  whole  case,  induding  the  question  of  law,  being  theteby 
transferred  from  the  court  to  the  arbitrators. 

GXBTAINTY  OF  AwABD. — An  award  is  not  the  less  certain  and  final  N^ffamw 
the  arbitrators  refer  to  a  report  previously  made  by  a  commissioner  in 
ehancery,  and  declare  in  general  terms  their  concurrence  with  it,  in* 
stead  of  specifying  the  particulars  or  substance  thereof  in  the  award; 
nor  because  they  submit  to  the  court  the  propriety  of  their  awaid  In 
point  of  law,  and  as  a  guide  for  the  court  in  deddinii  spon  i^  state  the 
grounds  and  reasons  thereoi 

Afpsal  from  the  superior  court  of  chancery.  Briekhonse  had 
recoTered  judgment  in  an  action  of  acoouDt  rendeied  against 
Isaac  Smith,  one  of  the  partners  of  Hunter,  Banks  &  Oo.  To 
this  judgment  Hunter,  Banks  &  Go.  obtained  an  injunction  out 
of  the  high  court  of  chancery.  The  aocounta  were  then  relsRsd 
to  a  oomnrissioner  who  reported  in  faTor  of  Hunter.  Banks  & 
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Co.,  and  tipon  exceptions  to  this  report  made  a  second  assign- 
ing  reasons  for  the  first.  Afterwards  the  parties  agreed  U>  refer 
the  matters  in  dispute  to  the  final  determination  of  Thomas 
Newton  and  William  Pennock,  whose  award,  or  that  of  an  um- 
{>ire  chosen  by  them,  was  to  be  made  the  final  decree  of  the 
court.  They  made  a  report  declaring  that  they  had  examined 
the  accounts  between  the  parties,  and  could  find  no  cause  to 
disagree  with  the  commissioner  in  his  report;  and,  submitting 
to  the  court  the  necessity  of  Hunter,  Banks  &  Go.  producing 
Touchers  for  certain  charges  objected  to  by  Brickhouse,  add 
that  they  consider  the  coiomissioner's  report  to  be  as  just  as  the 
times  (1781  to  1783)  of  transacting  the  business  would  admit 
of.  The  chancellor  being  of  opinion  that  as  Brickhouse  was  a 
partner  and  had  a  right  to  inspect  the  books  of  Hunter,  Banks 
&  Co.,  they  were  admissible  evidence,  and  that  from  the  cir- 
cumstances of  the  country  it  would  have  been  impossible  to 
produce  vouchers  for  every  item  in  the-  accounts;  decreed  ac- 
cording to  the  report  of  the  arbitrators.  From  this  decree  the 
appeal  was  taken. 

Bandolph^  for  the  appellants,  contended:  1.  That  the  judg- 
ment in  the  action  of  account  was  not  liable  to  be  examined  on 
any  ground  stated  in  the  bill;  and  that  this  objection  to  the 
jurisdiction  had  not  been  waived  by  the  submission  to  arbitra- 
tion, as  exception  had  been  taken  to  the  admissibility  of  the 
"books  of  Hunter,  Banks  &  Co.  as  evidence  at  the  return  of  the 
referees'  report;  2.  That  the  referees  do  not  finally  decide  the 
cause;  3.  That  the  award  is  erroneous  on  its  face. 

"Williams  and  Warden,  contra.  The  appellant,  by  agreeing  to 
the  reference  in  chancery,  opened  the  judgment  at  law;  2.  The 
award  was  final;  the  referees  decided  that  vouchers  were  not 
necessary,  which  decision  can  be  reviewed  only  when  corruption 
or  partiality  appears:  1  Yes.  jun.  869;  Morgan  v.  Mather^  2  Id. 
15.  Arbitrators  may  take  the  opinions  of  others  as  a  guide, 
and  when  adopted  they  become  their  own  act:  Emery  v.  Tfa«e, 
.6  Yes.  jun.  848. 

TuGKXB,  J.  (after  stating  the  case),  proceeded:  That  the  judge 
of  the  high  court  of  chancery  ought  not  to  have  awarded  the 
injunction  prayed  for  after  the  judgment  in  the  action  of 
account  render  had  been  regularly  and  duly  obtained,  without 
any  exceptions  taken  either  to  the  report  of  the  proceedings  of 
the  auditors,  a  part  of  whom  seem  to  have  been  nominated  and 
agreed  to  by  the  parties,  I  am  much  disposed  to  think.    Foi 
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the  aotion  of  account  render  comes  the  nearest  to  the  proceed- 
ings in  a  court  of  equity  of  any  other  that  I  recollect  at  th^ 
common  law.  But  the  voluntary  consent  of  the  parties  to  the 
reference  made  by  the  high  court  of  chancery  to  the  final 
determination  of  Thomas  Newton  and  William  Pennock,  judges 
chosen  by  the  mutual  act  and  consent  of  the  parties,  appears 
to  me  to  do  away  the  objection  to  the  court's  sustaining  the 
bill,  instead  of  dissolving  the  injunction  upon  the  coming  in  of 
the  answer  of  Brickhouse;  and  though  I  was  at  first  inclined 
to  doubt  whether  the  arbitrators  had  made  an  award  or  not, 
upon  more  mature  consideration  and  inspection  of  it  I  am  sat- 
isfied it  is  a  good  award  in  equity^  and  therefore  that  the  decree 
be  affirmed. 

BoANE,  J.  The  reference  by  consent  in  this  case  is  a  waiver 
of  the  objection,  if  it  would  otherwise  have  availed  the  appel* 
lant,  that  the  appellees  were  concluded  by  the  decision  in  the 
action  of  account  in  Northampton  court.  This  cause,  the  in- 
junction, made  the  merits  of  that  decision  a  part  of  the  matter 
in  controversy  to  be  decided  on  in  it,  and  the  whole  case,  in- 
cluding this  question  of  law,  was  transferred  from  the  court  to 
the  arbitrators. 

The  award  of  the  arbitrators,  Newton  and  Pennock,  adopts 
the  report  of  the  commissioner  Dunscomb  as  their  report,  and 
decides  that  vouchers  were  not  necessary  to  be  produced  for 
the  reasons  stated  in  the  latter  part  of  the  award.  It  is  true  it 
also  submits  to  the  court  the  propriety  of  this  decision  in  point 
of  law,  and  as  a  guide  for  the  court  in  declaring  upon  it,  states 
the  grounds  and  reasons  of  their  opinion  in  this  particular. 
In  this  case  this  award  comes  up  to  what  seems  to  have  been 
required  by  this  court  in  the  case  of  Pleasants  v.  Boss^  1  Wash* 
158  [1  Am.  Dec.  449],  namely,  that  where  an  award  is  to  be  im- 
peached on  the  ground  of  a  mistake  of  the  arbitrators  as  to 
facts  or  principles,  such  mistake  ought  to  appear  on  the  face  of 
the  award  itself,  and  that  such  mistake  is  not  to  be  proved  by 
affidavits  which  are  only  proper  to  establish  partiality  or  mis- 
behavior in  the  arbitrators,  or  the  like.  The  award  before  us, 
then,  is  final,  but  it  has  gone  on  to  aid  the  court  (by  stating  a 
special  matter  on  the  face  of  the  award  itself)  to  decide  whether 
the  arbitrators  were  mistaken  in  the  principles  of  their  decision 
or  not,  and  this  brings  us  to  that  question. 

It  seems  to  me  that  for  the  reason  assigned  in  the  award 
itself,  and  more  particularly  for  those  assigned  in  the  decree  in 
question,  vouchers  were  not  necessary  to  be  produced.     Those 
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xeasons  are,  as  resulting  from  those  two  doouments,  the  sitiia* 
tion  of  the  times  when  the  advances  were  made;  that  the 
api>eUaDt  was  a  Toluntary  partner  of  the  appellees,  who  acted 
as  ship's  husband,  with  his  consent  and  bjhis  ratification;  that 
as  a  partner  he  had  always  a  right,  and  undoubtedly  the  oppor- 
tunity to  inspect  the  books  of  accounts;  that  from  the  confidence 
resulting  from  his  being  a  partner,  the  less  care  would  have 
been  taken  by  the  appellees  to  preserve  the  vouchers  than 
would  be  thought  necessary  in  the  case  of  unconnected 
strangers;  that  from  the  nature  of  most  of  the  articles  men- 
tioned in  the  account  they  seem  necessary  for  a  schooner 
engaged  as  the  Buckskin  was;  and  that  it  is  unreasonable  that 
the  appellant,  who  had  availed  himself  of  the  books  of  the 
appeUees  when' in  his  favor,  should  object  to  them  on  the 
ground  of  the  want  of  vouchers  when  they  went  to  charge  him. 
On  these  grounds  I  think  the  court  of  chanceiy  rightly  judged 
that  the  principles  on  which  the  arbitrators  went  as  to  the  point 
in  question,  were  not  mistaken  nor  illegal,  and  this  opinion 
making  the  award  perfect,  the  said  court  was  correct  in  decree- 
ing pursuant  thereto.  I  am,  therefore,  of  opinion  that  the 
decree  should  be  affirmed. 

Flemiro,  J.  The  reasons  stated  by  the  chancellor  himself,  as 
the  foundation  of  his  decree,  appear  to  be  perfectly  satisfactory. 
I  have  only  to  add  that  the  decree  is  to  be  affirmed  by  the 
wumimous  opinion  of  the  court. 


Chichester  v.  Yass. 

{1  HvwromD,  08.] 

BxLlEF  IK  Eqttity. — In  cases  where  it  is  proper  and  neosMary  to  go  into 
a  oonrt  of  equity  for  a  diacovery,  the  court  having  jnriBdiotion  of  the 
sabject  will  proceed  to  decide  the  cause,  without  turning  the  parties 
over  to  their  remedy  at  law,  notwithstanding  if  such  diaoovexy  had 
not  been  neceeaary,  relief  could  have  been  obtained  at  law. 

Pbomise  in  Consideration  of  Marriage.— Where  one  promises  an- 
other that  if  he  will  marry  his  daughter  '*he  will  endeavor  to  do  her 
equal  justice  with  the  rest  of  his  daughters  as  fast  as  it  is  in  his  power 
with  convenience,"  and  the  marriage  afterwards  takes  place  with  his 
eonsent,  the  promise  ia  aufficiently  certain  and  obligatory,  and  the 
party  so  promising  has  not  hia  life-time  within  which  to  perform;  but 
in  a  reaaonable  time  after  the  marriage,  taking  into  conaideiation  his 
property  and  other  circumstances,  he  is  bound  to  make  a  proyisioa 
equal  to  the  largest  made  for  his  other  daughteis. 
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Bill  in  eqmty.  After  the  deciBion  of  the  court  of  appeals  in 
the  oaae  of  Ohicheater  y.  Vaea  [1  Am.  Dec.  509],  a  new  suit  waa 
brought  br  Yaas  in  the  high  court  of  chancery  against  Sarah 
Ghicheeter,  "widow,  devisee  and  executrix,  and  others,  children 
and  grandchildren,  of  the  Richard  Chichester  deceased.  Dr. 
Yass,  it  appears,  wrote  to  Colonel  Chichester  on  the  tenth 
April,  1789,  asking  his  consent  to  marry  his  daughter.  In  the 
letter  he  said:  ''  Should  you  disapproye  of  the  matter,  we  shall 
endeavor  to  bear  the  disappointment  with  all  possible  fortitude; 
being  determined  to  do  nothing  that  may  create  the  least  uneasi- 
ness or  anxieiy  to  you."  In  answer  to  this  Colonel  Chichester 
said  he  **  has  no  reason  to  doubt  his  daughter's  understanding 
and  prudence;  that  if  it  be  her  choice  in  full  consideration,  his 
approbation  will  not  be  withheld;  that  his  circumstances  are 
such  that  his  daughters  cannot  expect  large  fortunes,  but  he 
shall  endeavor  to  do  them  equal  justice,  as  fast  as  it  in  his 
power,  with  convenience,"  and  concludes  with  observing  '*  that 
be  should  not  object  to  his  daughter's  determination,  but  give 
his  approbation." 

The  marriage  took  place  shortly  after.  On  the  fifth  January, 
1790,  in  answer  to  a  letter  from  Dr.  Yass  ofiezing  some  objec- 
tions to  settling  in  Alexandria,  Colonel  Chichester  wrote: 
^*Your  observations  respecting  Alexandria  cany  reason  with 
them.  Nothing  in  my  power,  without  distressing  ourselves, 
shall  be  wanting  to  assist  you  in  settling  to  yotur  satisfaction,"  and 
added :  ''  If  a  plantation  in  the  upper  parts  of  the  country  would 
be  more  agreeable  than  a  settlement  in  town,  perhaps  I  can  vrith 
propriety  get  off  the  contract  made  with  Stewart  for  that  track 
of  land  in  the  county  of  Shenandoah;  but  when  I  contracted 
with  him  (for  a  sale)  I  did  not  expect  any  of  my  family  would 
be  pleased  with  that  part  of  the  world  for  a  settlement,  which 
was  my  only  reason  for  attempting  to  sell  it.  If  Colchester  or 
Dumfries  would  be  more  agreeable,  I  will  endeavor  to  procure  a 
lotfor  the  purpose  in  fee-simple,  or  will  do  anything  in  my 
power  in  any  place  you  think  most  agreeable." 

On  the  twenty-fourth  February  following  Chichester  vnrote  a 
letter  to  Colonel  Gk>rdon  in  Lancaster,  beginning:  "  Our  friend 
and  connection,  Dr.  Yass,  and  myself,  concur  in  opinion  that 
in  the  neighborhood  of  your  court-house  is  a  good  and  proper 
stand  for  a  physician,"  and  then  proceeds  to  inquire  whether  a 
small  tract  of  land  with  a  house  can  be  bought  in  that  neigh- 
borhood on  reasonable  terms,  and  mentions  a  particular  plan- 
tation  on  which  there  is  no  house,  *'  and  how  it  would  suit  the 
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doctor  to  btdld  he  cannot  determine/'  adding,  ''tiuit  iin  late 
advancement  for  his  daughter,  Lee,  pnt  it  out  of  his  power  to 
make  immediate  payment  for  the  lands  before  mentioned,  but 
that  he  expected  fifty  pounds  would  buy  in  May  following,  and 
the  balance  at  two  annual  payments  after.  If  it  could  be  of 
any  material  advantage  in  the  purchase,  perhaps  the  whole  bal- 
ance could  be  advanced  in  Mayor  June,  1791."  In  a  postscript 
he  says:  **  1  do  not  wish  any  contract  confirmed  until  I  receive 
your  answer,  but  conditionally  secure  for  mj  approbation." 

The  bill  stated  that  Mrs.  Yass  dying  in  childbed  before  any 
advancement  was  actually  made,  her  father  showed  no  further 
inclination  to  give  anything  to  the  complainant,  and  refused  to 
do  BO,  although  previously  he  had  made  vety  considerable  ad- 
vances to  the  husbands  of  his  other  daughters;  that  the  com- 
plainant thereafter  brought  an  action  at  law  against  Ohichester, 
and  obtained  a  verdict  for  five  hundred  pounds  damages,  but 
the  judgment  thereupon  was  reversed  in  the  court  of  appeals, 
that  pending  the  appeal  Ohichester  died,  leaving  the  defendant, 
his  widow,  his  executriz,  and  also  a  veiy  large  estate  devised  to 
her  and  the  other  defendants,  and  a  discovery  was  prayed  as  ta 
what  advances  their  father  in  his  life-time  had  made  to  hi» 
daughters  severally,  and  of  what  value  they  were,  and  wheni 
made  to  them  respectively,  and  that  they  should  state  the  valuo' 
of  the  several  devises  and  bequests  to  the  children,  and  that 
such  discovery  being  made,  as  well  as  a  discovery  of  the  other 
estate  of  the  said  Chichester,  there  might  be  decreed  to  the 
complainant  as  much  as  came  to  the  share  of  any  of  the  said 
daughters,  or  the  children  of  any  of  them,  and  a  prayer  for 
general  relief. 

The  executrix  demurred  to  so  much  of  the  bill  as  seeks  for 
relief  by  a  decree  on  the  promise  charged  in  the  bill,  and  showed 
for  cause,  that  it  appeared  by  his  own  showing  that  he  had  not 
any  equity  or  title  whereon  a  decree  can  be  grounded;  and  that 
the  validity  of  such  promise  is  a  proper  subject  for  a  suit  at 
law,  and  the  remedy  should  be  there  sought. 

The  chancellor  overruled  the  demurrer,  and  decreed  that  the 
executrix  out  of  the  estate  should  x>ay  to  the  complainant  five 
hundred  and  sixty-five  pounds,  and  interest  thereon  at  the  rate 
of  six  per  cent,  per  annum  from  the  last  day  of  October,  1791, 
from  which  an  appeal  was  taken  by  the  executrix. 

Wickham  and  Randolph^  for  the  appellant,  argued  that  the  case 
showed  a  mere  legal  ground  of  action;  that  the  jurisdiction 
could  not  be  sustained  on  the  ground  of  discovery;  for  a  party 
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mast  not  onlj  allege  tliat  he  wants  a  diBOOTezy,  but  he  must 
prove  it  cannot  be  otherwise  obtained  and  is  essential;  and  ereD 
if  a  discovery  had  been  requisite,  the  case  then  presented  a 
question  for  a  court  of  law.  The  general  rule  in  such  cases  is, 
that  the  plaintiff  having  obtained  the  discovery  sought  for  must 
bring  his  suit  at  law:  Mitf.  52;  Hair.  Ch.  Pr.  189, 141;  Oeocft 
V.  Barber,  2  Bro.  C.  C.  61;  Walmdey  v.  ChUd,  1  Ves.  845;  Pien 
V.  Piers,  Id.  521. 

It  may  be  said  that  2  Fonbl.  494,  observes,  **  that  there  are 
some  cases  in  which,  though  the  plaintiff  might  be  relieved  at 
law,  a  court  of  equity  having  obtained  jurisdiction  for  the  pur- 
pose of  discovery  will  entertain  the  suit  for  the  purpose  of  re- 
lief;" but  the  cases  cited  do  not  support  this  position.  In 
Bishop  V.  Knight,  1  P.  Wins.  496,  there  was  certainly  no  remedy 
at  law,  and  the  same  observation  applies  to  Story  v.  Lord  Wind* 
eor,  2  Atk.  630. 

The  cases  of  Carter  v.  Carter  (MS.  opinions)  and  Pryor  v. 
Adams  [1  Am.  Dec.  538],  were  relied  on. 

WiUiaws,  Warden  and  Boits,  for  appellee. 

TuGKEB,  J.,  stated  the  case,  in  the  course  of  which  he  observed 
that  the  defendant,  Sarah  Chichester,  by  answering  the  allega- 
tions of  the  bill  generally,  without  confining  herself  to  the  mat* 
ters  a  discovery  of  which  was  sought,  might,  perhaps,  according 
to  some  authorities,  Mitf.  171;  8  P.  Wms.  80;  2  Atk.  157,  be 
considered  as  waiving  the  benefit  of  her  demurrer.  He  was  in- 
clined,  however,  when  sitting  as  a  judge  of  a  court  which  pro- 
fesses to  soften  the  rigors  of  the  law,  not  to  refuse  to  a  parly 
the  same  latitude  of  defense  which  our  statutoiy  law  now 
indulges  in  courts  of  law. 

He  then  proceeded  as  follows:  The  principal  point  relied  on 
by  the  counsel  for  the  appellant  is,  that  a  court  of  chancery  has 
'  no  jurisdiction  over  this  case,  and,  therefore,  that  the  decree  is 
erroneous  in  overruling  the  demurrer  and  granting  relief;  for 
although  the  complainant  might  have  been  entitled  to  the  dis- 
covery sought,  he  was  not  entitled  to  any  relief.  And,  among 
the  arguments  on  this  point,  it  was  more  than  once  insisted 
on  that  Mrs.  Yass  being  dead,  and  the  promise  being  liter* 
ally  to  do  equal  justice  to  all  his  daughters,  as  fast  as  it 
should  be  in  his  power  with  convenience,  no  suit  or  action, 
either  at  law  or  in  equity,  will  lie  upon  this  promise.  And  % 
further  reason  for  this  objection  was,  that  Mr.  Chichester  might 
have  given  his  daughter  land,  if  he  had  chosen  so  to  do;  in 
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wbicli  case,  as  she  died  without  ever  having  a  child.  Doctor  Yass 
could  not  even  have  a  life-estate  therein;  and  moreover,  that 
Ohichester  had  his  whole  life  to  perform  his  promise  in;  and 
having  survived  his  daughter,  and  being  moreover  her  next 
heir,  it  would  be  doing  a  vain  thing  to  compel  him  to  make  a 
conveyance  which  would  be  of  no  benefit  to  the  complainant 
under  these  circumstances. 

It  will  not,  I  presume,  be  denied  that  a  promise  to  do  a  moral 
action,  founded  on  a  good  and  sufficient,  or  valuable  considera- 
tion, actually  given  or  performed  in  pursuance  of  such  promise, 
is  binding  upon  the  party  making  the  same,  and  may  be  en- 
forced, according  to  the  nature  of  it,  either  in  a  court  of  law  or 
equity.  Of  course,  if  the  law  cannot,  equity  ought  to  enforce 
it.  Taking,  then,  the  position  that  an  action  at  law  cannot 
under  the  circumstances  of  the  present  case  be  maintained 
upon  this  promise,  as  contended  for,  I  will  consider  whether 
this  promise  contains  such  ingredients  as  that  a  court  of  equity 
ought  to  grant  the  relief  sought. 

The  following  principles  appear  to  me  to  require  no  comment 
or  illustration: 

1.  That  a  promise  made  by  a  father  to  a  person  who  seeks  an 
alliance  with  his  daughter  is  a  promise  made  in  consideration  of 
marriage,  if  the  marriage  be  afterwards  had  with  his  consent. 

2.  That  although  such  promise  may  literally  import  a  pro- 
vision to  be  made  for  the  daughter;  yet,  being  made  to  the  in- 
tended husband,  it  must  be  construed  to  be  one  which  shall 
inure  to  the  benefit  of  both,  unless  there  be  some  special 
reservation  to  the  contrary,  manifesting  a  clear  intention  to 
preclude  him  from  participating  in  the  benefit  thereof. 

If  these  principles  be  correct,  the  letter  of  the  twelfth  of 
April,  1789,  must  be  considered  as  a  promise  made  by  Mr.  Chi- 
chester to  Doctor  Yass  in  consideration  of  his  intended  alliance 
with  his  daughter,  which,  according  to  the  expressions  con- 
tained in  the  doctor's  letter  to  him  of  the  tenth  of  April,  de- 
pended upon  Chichester's  consent,  the  young  couple  being  de- 
termined to  do  nothing  that  might  create  the  least  uneasiness 
or  anxiety  to  him;  but  to  bear  their  disappointment  with  all 
possible  fortitude.  No  repugnance  to  this  consent  is  expressed 
by  Mr.  Chichester,  nor  any  terms  or  settlement  at  any  time 
hinted  at,  in  any  of  his  letters  to  the  doctor,  or  others  on  the 
subject.  It  must,  therefore,  be  taken  as  a  promise  to  inure  to 
the  benefit  both  of  the  future  husband  and  wife.  Even  when 
Hr.  Chichester  had  it  in  contemplation  to  purchase  a  planta- 
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tion,  or  a  lot  and  house  in  ColcheBter  or  Domfries,  or  to  give  a 
plantation  whioh  he  had  in  Shenandoah  coonfy,  not  a  word  is 
Baid  which  oonyeys  the  most  distant  hint  that  he  meant  to  make 
the  oonyeyance  to  his  daughter,  separately,  or  to  require  a  set- 
tlement from  Doctor  Yass,  before  he  should  gire  his  daughter 
anything.  In  his  letter  of  fifth  January,  1790,  he  tells  him 
nothing  in  his  power,  without  distressing  himself,  shall  be  want- 
ing to  assist  the  doctor  in  settling  to  his  satisfaction.  In  the 
same  letter  he  offers  to  purchase  a  lot  in  Colchester  or  Dumfries 
in  fee-simple,  or  do  anything  in  his  power  in  any  place  the 
doctor  should  think  most  agreeable.  Surely  these  expressions 
manifest  an  intention  to  do  something  that  should  inure  to  the 
doctor's  benefit,  and  must  be  referred  to  the  original  promise, 
and  as  manifesting  the  intention  of  it.  And,  though  it  should 
be  true,  which  it  is  unnecessaiy  to  decide,  that  Mr.  Chichester 
had  his  whole  life  to  perform  any  part  of  that  promise,  since  it 
was  made  to  depend  upon  his  conyenience;  and  that  he  might 
have  given  his  daughter  land  only,  and  not  money,  or  other 
personal  property,  yet  if  he  had  such  an  election,  he  made  no 
use  of  it,  and  the  promise  ought  to  be  enforced  in  such  a  man* 
ner  as  may  be  most  beneficial  to  the  person  to  whom  it  was 
made,  having  regard  to  the  measure  of  his  bounty  to  his  other 
daughters,  to  determine  that  which  was  due  to  the  others.  As 
this  was  a  matter  not  within  the  privity  of  Doctor  Yass,  if  the  per- 
formance were  refused  upon  the  ground  that  the  contract  was 
not  obligatory,  as  seems  to  have  been  the  case  according  to  the 
testimony  of  one  witness,  or  remained  unperformed  at  the  time 
of  Mr.  Chichester's  death,  a  court  of  equity  was  certainly  the 
proper  tribunal  to  resort  to  for  a  discovery  of  the  advances 
made  by  Mr.  Chichester  to  his  other  daughters,  as  the  standard 
by  which  to  ascertain  the  measure  of  the  benefit  claimed  by  his 
son-in-law;  as  also  for  a  discovery  of  the  funds  out  of  which 
the  relief  sought  was  to  be  given;  for,  if  Mr.  Chichester  had 
died  leaving  no  estate  whatsoever  undisposed  of,  but  it  should 
appear  that,  after  the  promise  made  to  Doctor  Yass,  he  had 
given  property  to  his  other  daughters,  would  not  that  propertj 
be  liable  to  contribution,  as  far  as  it  would  go,  to  make  the  por- 
tion of  Mrs.  Vass  equal  to  that  of  her  sisters  ?  Or,  if  he  had 
died  intestate,  leaving  only  lands  into  which  the  daughters  or 
their  husbands  had  entered  as  his  heirs,  would  not  those  lands 
be  liable  to  such  a  contribution  for  the  portion  promised  the 
remaining  daughter? 
Again,  the  nature  and  quality  of  the  property  or  estate  given 
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to  the  other  daughters,  with  the  oonditionfl,  if  any,  under 
which  it  was  giyen  to  the  other  daughters,  might  form  a  proper 
Bobjeot  of  inqniiy  in  a  court  of  equity  in  order  to  enable  that 
court  to  do  what  Chichester  promised  to  do,  **  equal  justice" 
among  all  the  daughters.  A  discovery  of  all  these  things  was 
therefore  yery  properly  required,  and  until  that  discoyery  were 
made  the  court  could  not  possibly  judge  whether  the  complain- 
ant was  entitled  to  relief  or  not.  The  case  exhibited  by  the 
bill  does  not  therefore  furnish,  in  my  opinion,  any  proper  or 
reasonable  ground  for  the  demurrer,  which  is  confined  to  the 
relief  sought,  of  the  propriety  of  granting  or  refusing  which 
the  court  could  not  possibly  judge  until  the  merits  were  brought 
before  it  by  the  answer  and  other  eyidence  in  the  cause.  I 
therefore  think  the  court  decided  properly  in  oyerruling  the 
demurrer.  That  obstacle  once  removed,  the  complainant's  right 
to  reli3f ,  either  as  an  original  party  to  the  contract  or  as  the  ad- 
ministrator of  his  wife,  was  unquestionable. 

I  have  before  said,  that  if  a  promise  be  made  to  two  persons 
of  different  sexes  in  consideration  of  a  marriage  to  be  had  be- 
tween them,  if  they  many,  the  promise  shall  inure  to  the  bene- 
fit of  both.  And  this  upon  the  principle  of  that  unity  of 
person  which  the  law  establishes  between  them  upon  their 
marriage,  and  that  upon  the  principles  of  the  common  law,  for 
by  that,  if  a  reversion  be  granted  to  a  man  and  a  woman  and 
their  heirs,  and  before  attornment  they  inter-marry,  and  then 
attornment  is  made,  the  husband  and  wife  shall  have  no  moieties; 
so,  if  a  feoffment  be  made  to  a  man  and  a  woman  with  a  letter 
of  attorney  to  make  livery,  and  then  they  inter-many  and  livery 
is  made  9eoundum  formam  chartcB,  in  that  case  also  it  is  said 
they  have  no  moieties.  So,  if  an  estate  were  made  to  a  villein, 
and  his  wife  being  free,  and  to  their  heirs,  although  they  have 
several  capacities,  viz.,  the  villein  to  purchase  for  the  benefit  of 
the  lord,  and  the  wife  for  her  own,  yet  if  the  lord  of  the  villein 
enter  and  the  wife  survive  her  husband,  she  shall  enjoy  the 
whole  land,  because  there  are  no  moieties  between  them:  Co. 
Intt.  187  b;  and  that  this  is  the  true  reason  of  the  law  appears 
from  this,  that  if  a  joint  estate  be  made  to  a  husband  and  wife 
and  to  a  third  person,  in  that  case  the  husband  and  wife  have 
inlaw  but  one  moiety,  and  the  third  person  shall  have  the  other 
moiety:  Intt.  sec.  291. 

And  Judge  Blackstone,  speaking  upon  the  same  subject,  says, 
that  if  an  estate  in  fee  be  given  to  a  man  and  his  wife,  they  are 
properly  joint-tenants  nor  tenants  in  common;  for  hus* 
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band  and  wife  being  considered  as  one  person  in  law,  they  can* 
not  take  the  estate  by  moieties;  but  both  are  seised  of  the 
entirety,  per  toui  and  non  per  my;  the  consequence  of  which 
is,  that  neither  the  husband  nor  wife  can  dispose  of  anj  part 
without  the  assent  of  the  other;  but  the  whole  must  remain  to 
the  surnvor:  2  Bl.  182.  The  case  of  Back  v.  Andrews,  2  Yem* 
120,  is  to  the  same  effect:  Free,  in  Oh.  1,  S.  0.;  2  Eq.  Ca.  Abr. 
280,  S.  C.  According  to  these  authorities,  and  particularly  the 
latter,  it  would  appear  that  if  there  be  a  specific  promise  of 
lands  to  a  man  and  a  woman,  in  consideration  of  their  intended 
marriage,  and  they  afterwards  marry,  and  the  conveyance  be 
not  made  according  to  the  promise;  the  survivor  in  whom  the 
whole  interest  and  estate  would  have  vested  if  there  had  been 
a  conveyance  made  during  the  life  of  both,  would  be  well  en- 
titled to  come  into  a  court  of  equity  for  a  conveyance  of  the 
whole  estate  to  himself  or  herself.  How  far  the  second  sec- 
tion of  the  act  concerning  joint  rights  and  obligations,  1  Bev. 
Code,  c.  24,  may  be  considered  as  operating  on  this  case,  so  as 
to  destroy  the  principle  of  entirety,  is  a  matter  which  may 
hereafter  deserve  great  consideration.  But  should  it  be  de- 
termined in  the  affirmative,  still  it  would  seem  that  the  sur- 
vivor might  well  come  into  a  court  of  equity  for  a  conveyance, 
if  not  of  the  whole,  at  least  of  a  moiety.  Judge  Pendleton, 
in  delivering  his  opinion  on  this  very  case,  when  before  this 
court  on  a  former  occasion,  speaking  of  the  promise  contained 
in  Col.  Chichester's  letter,  says,  ''If  it  were  considered  merely 
as  a  promise  of  a  personalty,  that  right  would  vest,  as  a  joint 
interest,  in  the  husband  and  wife,  until  reduced  into  possession, 
and  go  to  the  survivor,  if  either  died  before  that  happened.'' 
This  perfectly  accords  with  what  I  meant  to  advance  upon 
this  subject.  In  the  case  of  EllioU  v.  Collier^  d  Atk.  626,  where 
a  bill  was  brought  by  the  representative  of  a  husband,  who  died 
without  administering  to  the  personal  estate  which  the  vnf e  had 
in  her  own  right  for  the  wife's  share  of  her  father's  customary 
estate,  as  a  citizen  of  London,  Lord  Hardvricke  declared  that 
the  plaintiff  was  entitled  to  a  decree  for  the  same,  notwithstand- 
ing the  husband  had  not  taken  out  letters  of  administration: 
1  Wils.  168;  1  Yem.  15,  S.  C;  1  P.  Wms.  880,  881,  S.  P.; 
Harg.  Notes  on  Co.  Litt.  851,  S.  P.  From  these  autiiorities, 
strengthened  by  otir  own  act  concerning  vrills,  etc.,  which  ex- 
pressly establishes  the  priority  of  the  husband's  right  to  ad- 
minister on  the  estate  of  his  wife,  and  exempts  him  from  mak- 
ing distribution  of  it:  Laws.  Yirg.  1794,  c.  92,  s.  27,  28;  Oui* 
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thin  T.  Wilkinson^  1  Call.  1.  I  conoeive  it  was  not  neoeasaiy 
for  Dr.  Yafls  to  admixuBter  upon  his  wife's  estate,  in  order  to 
entitle  him  to  bring  this  bill;  and  that  upon  the  whole  the 
decree  OTermling  the  demurrer  and  giving  relief  as  prayed  for, 
ought  to  be  affirmed,  after  corsecting  the  error  in  the  rate  of 
interest,  which  perhaps  was  the  effect  of  inattention. 

BoANS,  J.  Having  heretofore  given  my  opinion  upon  the 
merits  of  this  case,  I  shall  not  enter  into  them  at  present.  On 
those  merits,  I  am  content  to  affirm  the  decree,  merely  making 
the  change  which  has  been  suggested  in  relation  to  the  interest. 
With  respect  to  the  jurisdiction  of  the  court,  under  the  actual 
circumstances  of  the  case,  and  the  allegations  of  the  bill  before 
us,  we  are  undoubtedly  justified  in  sustaining  it,  by  the  de- 
cisions in  this  court,  if  not  by  those  of  England.  The  case  of 
Fryor  v.  Adams  is  a  stronger  case  than  the  present  on  the 
point  of  jurisdiction,  and  is  perhaps  fully  justified,  among 
others,  by  the  case  of  AUeina  v.  Farr,  1  Atk.  287. 

Fleming,  J.  On  the  decision  of  the  action  at  law,  between 
the  same  parties,  and  on  the  same  subject,  by  this  court,  all  the 
judges  seemed  of  opinion  that  there  was  sufficient  evidence  of  a 
marriage  promise,  on  the  part  of  the  appellant,  to  bind  him  to 
fulfill  it;  but  that  the  appellee  failed  in  his  suit,  from  an  in- 
curable defect  in  the  declaration,  in  omitting  to  aver  that  the 
appellant  had  made  advances  to  some  one,  or  more,  of  his 
daughters,  to  a  certain  amount;  and  that  it  was  convenient  for 
him  to  make  the  like  advancements  to  the  wife  of  the  plaintiff. 

The  counsel  for  the  appellant,  in  the  present  case,  stated 
several  points  for  the  consideration  of  the  court.  First.  That 
a  court  of  equity  had  no  jurisdiction,  it  being  a  proper  subject 
for  a  court  of  law;  but  if  the  suit  be  sustainable,  as  a  bill  of 
discovery,  the  plaintiff,  having  obtained  the  discovexy  sought 
for,  ought  to  have  gone  into  a  court  of  law  for  relief.  And 
with  respect  to  the  merits,  it  was  contended:  1.  That  there 
was  no  proof  of  a  promise,  binding  either  in  law  or  equity. 
2.  That  if  the  letter  of  the  twelfth  of  April,  1789,  should  be 
construed  to  amount  to  a  promise,  the  appellant  had  his  whole 
life  to  perform  it  in,  as  the  letter  is  qualified  with  the  expression 
that  he  would  endeavor  to  do  his  daughters  equal  justice,  as 
fast  as  it  should  be  in  his  power,  with  convenience.  8.  That  an 
advancement  to  the  daughter,  in  land,  would  have  been  a  com- 
plete fulfillment  of  the  promise,  and  that,  had  such  an  advance- 
ment been  made,  the  land  would  have  immediately  descended 
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to  the  appellant,  on  the  death  of  the  daughter,  withont  hating 
issue,  bom  aliye,  to  entitle  the  husband  to  hold  the  land,  aa 
tenant  hj  the  curtesy. 

The  ease  has  been  so  fully  and  ably  discussed  by  the  judges 
who  have  preceded  me,  particularly  by  Judge  Tucker,  that  I 
shall  add  but  little  to  what  has  been  already  said  on  the 
subject. 

With  respect  to  the  jurisdiction  of  the  court,  this  is  clearly  a 
bill  of  discovery,  to  ascertain  what  advances  had  been  made  to 
the  other  daughters  by  the  father,  either  in  his  life-time,  or  by 
bis  last  will  and  testament,  and  that  discovery  being  made,  the 
only  remaining  question  is  whether  the  complainant  was  bound 
to  dismiss  his  bill  and  seek  redress  by  a  new  suit  in  a  court  of 
law  ?  Mr.  Wickham  cited  some  English  authorities  that  seem 
to  favor  the  doctrine,  but  I  believe  the  uniform  practice  in  this 
country  has  been  otherwise,  especially  where  the  subject-matter 
is  within  the  cognizance  of  a  court  of  equity,  and  there  be  no 
latent  facts  to  be  inquired  of  by  a  jury,  necessary  to  be  found 
in  order  to  enable  the  court  to  give  a  correct  decision.  And 
even  in  such  a  case,  the  general  practice  is  for  the  court  of 
chancery  to  direct  an  issue  to  tiy  any  particular  uncer* 
tain  fact  that  may  be  thought  material  in  the  cause.  In  the 
present  case,  there  was  sufficient  disclosed  in  the  answer  of  the 
defendant,  to  enable  the  court  ,to  determine  what  sum  would 
place  the  deceased  wife  of  the  complainant,  or  her  representa- 
tive, who  was  her  surviving  husband,  on  an  equality  with  the 
other  daughters  of  Bichard  Chichester. 

As  to  the  first  point  on  the  merits,  I  have  no  doubt  but  that 
the  letter  of  the  twelfth  of  April,  1789,  amounted  to  a  marriage 
promise;  but  say  the  counsel,  Bichard  Chichester  had  his 
whole  life  to  perform  his  promise  in;  but  that  position  is  not 
admitted.  His  promise  was  that  he  would  do  equal  justice  to 
all  his  daughters,  as  fast  as  it  was  in  his  power  vrith  oonyen- 
ience,  the  true  meaning  of  which  was  that  he  would  do  it  in  a 
reasonable  time,  taking  into  consideration  the  circumstances  of 
his  estate,  and  the  length  of  time  that  elapsed  between  the 
marriages  of  his  other  daughters  and  his  advances  to  them  re- 
spectively. But  we  find  that  he  never  performed  it  at  all,  not 
even  by  his  last  will.  And  as  to  his  having  the  right  to  make 
the  advancement  in  land,  that  is  not  denied,  provided  it  had 
been  in  value  equivalent  to  the  advancements  to  his  other 
daughters.  But  not  having  made  such,  nor  any  other  advance- 
ment to  Mrs.  Yass,  except  a  negro  girl  and  some  other 
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I  concur  in  the  opinion  that  Yaas  was  entitled  to  reeoTer  a  sum 
of  money  equal  in  value  to  the  advances  made  to  the  other 
daughters. 

But  there  seems  to  be  an  eiror  in  the  decree,  in  giving  six 
instead  of  five  per  oent.  interest  on  the  sum  decreed,  the  decree 
must  be  reversed  and  corrected  so  far  as  respects  the  interest, 
and  affirmed  as  to  the  residue. 


Alexander  v.  Greenup. 

[1  MuxroiD,  184.] 

Validitt  of  Patent. — ^Though  a  patent  cannot  be  impeached  in  a  col- 
lateral proceeding  by  matters  or  facts  outside  of  the  recital  therein,  yet 
when  it  bears  on  its  face  evidence  of  a  want  of  authority  to  issue  the 
same,  it  will  be  declared  void  when  introduced  in  evidence  in  an  action 
of  ejectment. 

MonoN  for  a  new  trial.  The  action  was  ejectment,  the  facts 
being  set  forth  in  a  bill  of  exceptions,  as  follows: 

Memorandum,  on  the  trial  of  this  cause  the  plaintifE  's  counsel 
produced  and  offered  in  evidence  a  writing  purporting  to  be  a 
patent  to  the  plaintiff's  lessor  for  the  land  in  the  declaration,  in 
these  words:  ''Beverley  Randolph,  esq.,  governor  of  the  com- 
monwealth of  Virginia  to  all,  etc.,  know  ye  that  by  virtue  of  an 
entry  made  in  the  office  of  the  late  proprietor  of  the  Northern 
Neck,  bearing  date  the  sixth  day  of  April,  1778,  and  in  con- 
sideration of  the  ancient  composition  of  one  pound  five  shillings 
sterling  paid  by  Christopher  Greenup  into  the  treasury  of  this 
commonwealth,  there  is  granted  by  the  said  commonwealth 
unto  the  said  Christophctr  Greenup  a  certain  tract  or  parcel  of 
land,  containing,  etc.,  by  survey  bearing  date  the  seventeenth 
of  March,  1788,  lying  and  being,  etc.,  which  said  tract  or  parcel 
of  land  was  escheated  from  a  certain  Jonathan  Monkhouse,  de- 
ceased; bounded,  etc.,  to  have  and  to  hold,  etc.;"  dated  the 
eighth  day  of  December,  1788,  and  indorsed,  "  Christopher 
Greenup  is  entitled  to  the  within  mentioned  tract  of  land. 
John  Harvie,  B.  L.  Off."  And  the  plaintiff  produced  no  other 
title,  paper  or  writing  in  support  of  his  title.  Whereupon  the 
counsel  for  the  defendant  prayed  the  opinion  of  the  court 
whether  the  said  writing  or  patent  was  not  void,  and  also 
whether  it  ought  not  to  be  permitted  to  go  to  the  jury  as  evi- 
dence of  the  plaintiff's  title.  But  one  of  the  judges  was  of 
opinion  that  the  title  was  good,  and  so  instructed  the  jury,  un- 
less the  defendant  should  show  a  better  title.    The  other  judge 
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permitted  the  patent  to  go  in  evidence  to  the  jniy,  on  the  ques- 
tion whether  such  patent  was  valid,  instructing  them,  that  if 
they  found  that  any  part  of  the  land  contained  within  the 
bounds  claimed  bj  the  plamtifT,  had  been  granted  to  anj  other 
patentee  by  an  elder  patent,  they  should  state  it,  '*  reserving 
the  question  of  law  arising  from  that  fact,  as  to  the  validity  and 
effect  of  such  second  grant  to  Monkhouse,  as  operating,  or  not, 
on  such  grant  to  another  person." 
Verdict  and  judgment  for  the  plaintiff. 

Batta  and  Randolph^  for  appellant. 

Wickham,  conira. 

BoANs,  J.  (after  stating  the  case):  With  respect  to  the  gen- 
eral question  in  this  case,  I  take  it  to  be  dear  that  although  a 
patent,  perfect  on  its  face,  is  only  to  be  vacated  for  matter 
dehors  the  patent,  by  a  proper  and  regular  proceeding,  yet  that 
a  patent  may  carry  on  its  face  intrinsic  evidence  of  its  own  nul- 
lity, and  be  considered  void,  when  exhibited  in  the  progress  of 
a  trial.  I  will  put  the  case  of  a  patent  obtained  *'  for  land  now 
holden  in  fee  by  A. ,"  or ' '  for  escheated  land  "  (at  this  day  under 
the  commonwealth),  in  the  ordinary  way,  as  if  it  were  waste  and 
unappropriated  land;  in  either  case,  it  does  not  want  extraneous 
evidence  to  show  that  the  commonwealth  has  been  deceived  in 
its  grant,  or  rather  has  granted  that  which  was  not  grantable  at 
all  in  the  first  case,  or,  in  the  second,  in  that  mode,  or  for  that 
consideration  which  the  law  of  the  country  justifies.  The  rec- 
ognition of  a  principle  going  to  defeat  patents,  perfect  as  upon 
the  face  thereof,  on  the  ground  of  extraneous  and  latent 
defects,  by  a  regular  proceeding,  does  not  conflict  with  another 
principle,  that  a  patent  which  is  defective  per  se  is  to  be  held 
void  in  the  first  instance. 

In  the  case  before  us,  admitting,  for  the  present,  that  the  act 
of  1785  applies,  for  the  pturpose  of  perfecting  entries  for  es- 
cheated land  made  in  the  time  of  Lord  Fairfax,  the  question  is, 
whether  this  patent  is  not  void,  as  on  its  face;  1.  On  the  ground 
that  it  does  not  state  that  the  escheat  preceded  the  entry;  and, 
2.  That  it  does  not  state  that  the  escheat  was  regularly  made 
by  an  inquisition.  This  last  question  is  important;  and  I  shall 
not  now  decide  it,  as  there  are  other  and  plainer  grounds  on 
which  I  hold  the  judgment  of  the  district  court  to  be  evidently 
erroneous.  On  the  one  hand,  it  may  be  argued  that  the  officers 
of  the  commonwealth  should  be  intended  to  have  granted  the 
patent  on  the  proper  documents  only;  and,  on  the  other,  it  is  a 
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principle  of  our  law,  certainly  not  to  be  relaxed  in  favor  of  a 
lord  proprietor,  and  greatly  for  the  liberty  of  the  subject,  that 
the  king  cannot  enter  upon  the  lands  of  a  subject  upon  mere 
surmises,  nor  without  the  solemn  inquisition  of  a  jury. 

As  to  the  first  objection,  it  is  only  stated  that  the  land 
escheated  from  Jonathan  Monkhouse,  deceased.  There  is 
nothing  in  the  patent  to  show  that  this  escheat  happened  prior 
to  the  date  of  the  entry;  and  the  patent  would  be  satisfied  if  in 
fact  that  escheat  had  accrued  after  the  entry,  and  before  the 
date  of  the  patent.  I  admit  that  my  own  opinion  is,  that  on  a 
liberal  scale  of  construction,  the  escheat  must  be  taken  to  have 
been  prior  to  the  entry;  but  it  is  a  rule,  on  the  other  hand, 
that  patents  are  always  to  be  taken  in  a  sense  most  favorable  for 
the  king,  and  against  the  party:  2  Bl.  Com.  347.  Again,  it  is 
worthy  of  observation  that  the  junior  judge  in  the  district  court 
considered  that  the  escheat  had  accrued  to  the  commonwealth, 
and  therefore  accrued  after  the  entry;  and  if  so,  the  entry,  on 
which  the  patent  is  grounded,  was  made  at  the  time  without 
authority;  at  a  time  when  the  land  was  actually  holden  by 
Monkhouse. 

This  is  at  least  sufficient  to  show  that  the  patent  is  uncertain 
in  this  particular;  so  uncertain  as  that  one  of  the  judges  of  the 
court  below  expounded  it,  as  to  the  time  of  the  accruing  of  the 
escheat,  in  a  sense  which  is  equally  in  conflict  with  the  ground 
taken  by  the  appellee's  counsel  in  this  argument,  and  deroga- 
tory to  the  right  of  the  commonwealth  to  have  granted  the 
land  by  this  patent;  nothing  being  more  clear  than  that  lands 
accruing  to  the  commonwealth  by  escheat  are  to  be  granted 
away  under  a  regular  inquisition  and  sale  by  the  escheator  only, 
and  in  consideration,  not  of  the  ancient  composition  money,  as 
in  this  case,  but  of  the  actual  price  for  which  the  same  has  been 
sold  by  the  escheator.  In  the  case  of  Pickett  v.  Dowdall,  2 
Wash.  106,  it  was  said  by  Judge  Pendleton  that  in  subsequent 
grants  the  prior  forfeiture  of  a  former  grant  should  be  recited; 
and  the  reason  of  this  was  given  by  Mr.  Marshall,  one  of  the 
counsel:  It  is  that,  if  the  prior  forfeiture  were  not  recited,  the 
former  grant  might  prevail  over  the  latter.  But  it  is  doing 
nothing  to  make  that  recital,  unless  5t  appears  that  the  forfeit- 
ure, not  only  preceded  the  second  grant,  but  also  preceded  the 
foundation  on  which  the  second  grant  was  erected.  In  the 
case  before  us,  if  the  escheat  be  taken  to  have  accrued  at  a  time 
posterior  to  the  entry  on  which  the  grant  is  founded,  although 
the  grant  in  question,  having  recited  a  forfeiture  by  escheat 
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prior  to  its  date,  would  prevail,  ceieria  paribus,  against  the 
original  grant  to  Monkhouse,  yet  it  does  not  follow  that  it 
would  prevail  against  a  grant  to  a  third  person,  the  inception 
as  well  as  consummation  of  which  originated  after  the  escheat 
had  accrued;  it  does  not  follow  that,  as  against  other  persons 
than  those  claiming  under  Monkhouse,  it  conveys  any  title; 
and,  therefore,  in  an  ejectment  in  which  the  party  recovering 
must  show  a  complete  title,  the  grant  was  not  on  this  ground 
proper  to  be  given  in  evidence.  Oreenup  ought  not  to  have 
recovered  against  Alexander,  when  there  might  have  been  an- 
other person  behind  entitled  to  recover  against  him;  the  pos- 
session of  Alexander  ought  only  to  have  been  divested  in  favor 
of  the  true  owner. 

I  have  thus  considered  this  case  as  if  the  act  of  1786  related 
to  entries  for  escheated  lands;  if  it  did,  and  the  escheat  could, 
on  this  patent,  be  taken  to  have  been  anterior  to  the  entry,  the 
title  of  the  appellee  i^ould  have  been  complete;  but  my  opinion 
is  that  that  act  relates  only  to  unappropriated  and  ungranted 
lands. 

This  is  evident  both  from  the  preamble  and  body  of  the  act, 
taken  in  a  general  view.  The  preamble  states  thenuschief  con-* 
templated  to  be  remedied,  to  be,  that  no  mode  existed  for 
granting  out  the  unappropriated  lands  of  the  Northern  Neck. 
It  is  argued,  however,  that  the  general  term  **  entries"  in  the 
fourth  section,  2  Bev.  Code,  69,  enlarges  its  operation  so  as  to 
go  beyond  unappropriated  lands,  and  to  embrace  entries  for 
escheated  lands.  While  it  is  admitted  that  the  words  of  an 
enacting  clause  may  go  beyond  the  case  stated  in  the  pr^ 
amble,  it  is  the  more  natural  construction,  ceteris  paribus,  to 
consider  them  as  merely  co-extensive  therewith;  as  commensnx^ 
ate  with,  and  calculated  to  remedy  the  evil  which  gives  rise  to 
the  act. 

But  in  the  case  before  us  we  do  not  stand  merely  on  this  gen- 
eral ground,  admitting  that  the  sense  stated  in  the  preamble 
was  thus  enlarged  by  the  term  '*  entries"  as  aforesaid  standing 
singly,  that  term  is  again  restrained  by  the  following  circum- 
stances: 1.  In  using  the  said  term  *' entries,"  the  same  dauae 
speaks  of  ''surveys"  founded  thereon;  therefore  entries  for 
unappropriated  lands  must  be  meant,  since  surveys  are  not  ne- 
cessary on  entries  for  escheated  lands  or  lots;  2.  The  clause 
says  that  the  grants  on  the  entries  and  surveys  made  in  the  life 
of  the  late  proprietor  shall  be  made  out  in  the  same  manner  as 
is  by  law  directed  in  cases  of  other  unappropriated  lands.  Ihi^ 
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ierm  "other"  nndonbtedlj  imports  that  the  lands  to  which 
the  entries  in  question  relate,  are  also  unappropriated  lands; 
3.  The  fifth  seotion,  which  is  confined  expressly  to  unappropri- 
ated lands  as  to  future  grants,  shows  that  the  former  section 
which  related  to  past  entries,  is  to  be  taken  under  the  same  re- 
striction; 4.  When  it  is  considered  that  the  same  section  put 
into  force  in  the  Northern  Neck  the  act  concerning  escheators, 
by  which  the  escheated  lands,  in  that  territory  also,  were  to  be 
4K>ld  for  full  Talue,  the  proTiaion  in  the  sixth  section  of  the  act 
in  question  shows  that  the  land  required  by  the  entries  men- 
tioned in  the  act  must  mean  unappropriated  land;  and,  5.  The 
4same  inference  is  drawn  from  the  provision  in  the  fifth  section 
respecting  caveats,  which,  as  well  as  surreys,  are  by  the  gen- 
eral land  laws  of  this  commonwealth  confined  to  unappropri- 
ated lands,  and  do  not  apply  to  escheated  lands. 

Upon  the  whole,  wbUe  I  doubt  extremely,  to  say  the  least, 
whether  this  patent  is  not  void  for  the  reason  assigned,  sup- 
jK)eing  the  act  of  1785  to  extend  to  entries  of  this  character  (for 
escheated  lands)  I  am  clearly  of  opinion  that  the  act  applies 
^nly  to  unappropriated  lands  for  which  entries  had  been  made; 
and  being  thus  confined,  I  am  of  opinion  that  the  instruction 
-of  the  court  below  was  erroneous;  ^that  the  patent  ought  not  to 
to  have  been  received  as  evidence  of  the  appellee's  titie;  and 
ihat,  therefore,  the  judgment  be  reversed. 

FLEMiNa,  J.  The  principal  questions  in  this  case  are,  whether 
^e  recital  contained  in  the  appellee's  patent,  dated  the  eighth 
day  of  December,  1788,  was  conclusive  evidence  that  a  tiUe 
had  accrued  to  the  commonwealth  by  virtue  of  an  inquest 
-of  escheat  taken  upon  the  death  of  Jonathan  Monkhouse,  in 
the  patent  named,  and  whether  the  said  patent  was  likewise 
•amclusive  evidence  of  a  titie  derived  to  the  plaintiff,  under  the 
commonwealth,  unless  the  defendant  should  show,  in  evidence 
to  the  jury,  a  better  titie  in  himself,  or  those  under  whom  he 
•claims,  derived  from  the  commonwealth,  since  the  said  escheat 
in  the  plaintiff's  patent  mentioned  happened?  Such  being  the 
instruction  given  to  the  jury  at  the  trial  in  the  district  court,  as 
stated  in  the  bill  of  exceptions. 

On  examining  the  records  of  the  late  proprietor's  office  of  the 
Northern  Neck,  now  in  the  register's  office,  I  find  that  formerly 
there  was  great  solemnity  used  in  obtaining  patents  for  escheated 
lands,  an  instance  of  which  I  shall  notice  in  the  case  of  land 
that  escheated  to  the  proprietor  on  the  death  of  Frances  White, 
-alias  Lampton. 
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On  the  third  June,  1729,  Dr.  Thomas  Tomer  gaye  informa- 
tion by  letter  to  Thomas  Lee,  the  proprietor's  agent,  that  one 
Frances  White,  alias  Lampton,  had  been  seised  of  aboat  fifty 
acres  of  land  in  the  county  of  Biohmond,  now  Eing  Geoige, 
and  died  without  heirs  or  having  disposed  of  the  same,  and 
prayed  to  have  the  preference  of  a  grant  thereof. 

On  the  seyenth  of  April,  1720,  Thomas  Lee  issued  his  war- 
rant to  Edward  Barrow,  surveyor  of  Richmond  couniy,  empow- 
ering him  to  survey  the  said  land  and  return  the  survey  and 
plat  to  the  office  in  the  customary  time,  in  which  warrant  the 
agent  recited  that  Turner  had  obtained  a  certificate  and  pub- 
lished and  returned  the  same,  according  to  the  rules  of  the 
office.  At  the  foot  of  the  warrant  there  is  a  direction  to  Turner 
that "  when  you  return  your  survey  you  must  bring  Mrs.  White's 
title."    Signed,  Thomas  Lee. 

Next  in  order  is  a  survey  and  plat  of  the  land  made  by  J. 
Warner,  surveyor  of  £ing  George  county,  the  twenty-seventh 
of  September,  1727,  accompanied  with  White's  title  papers,  to 
wit,  a  deed  for  the  land  from  Wm.  Marshall  to  Thomas  White, 
late  husband  of  the  intestate  Frances,  dated  the  twenty-fourth 
of  October,  1713,  and  the  will  of  Thomas  White,  dated  the 
twentieth  of  April,  1716,  in  which  he  devised  the  land  to  his 
wife,  Frances  White,  who  afterwards  married  one  Lampton. 
Then  follows  the  warrant  of  inquest  from  Robert  Carter,  agent 
of  the  proprietors,  and  escheator  of  all  the  lands  in  the  North- 
em  Neck,  directed  to  George  Eskridge^  deputy  escheator,  dated 
the  ninth  of  May,  1729,  directing  him  to  take  an  inquest  of 
office  on  the  said  land,  which  was  duly  executed  by  the  said 
deputy  escheator  on  the  fourth  of  February,  1732,  and  returned 
to  the  proprietor's  office.  After  which,  a  grant  for  the  land 
issued  to  Thomas  Turner  in  which  the  foregoing  proceedings 
are  recited  as  follows:  '*  Whereas  it  hath  been  set  forth  to  the 
proprietor's  office  by  Thomas  Turner,  of  the  county  of  King 
George,  that  Frances  White,  alias  Lampton,  late  of  Richmond, 
now  King  George  county,  died  seised  of  a  parcel  of  land  sit- 
uate, etc.,  without  heirs  or  making  legal  disposition  thereof, 
which  land  is  part  of  a  tract  granted  unto  Wm.  Marshall  by 
deed  out  of  the  proprietor's  office  dated,  etc.,  for  two  hundred 
and  sixty-eight  acres,  and  was  by  the  said  Marshall  sold  unto 
Thomas  White  by  deed,  dated,  etc.,  and  by  the  said  White,  by 
bis  last  vnll,  bequeathed  unto  his  wife,  the  said  Frances  White 
(afterwards  married  to  one  Lampton),  to  her  proper  use  and 
behoof  forever;  whereupon  the  said  land,  for  want  of  heirs  of 
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ihe  said  Frances,  escheated  to  the  proprietors;  the  said  Thomas 
Tomer  znoTing  to  have  the  preference  to  a  grant  thereof  and 
an  inquisition  concerning  the  same  being  since  taken  and  re- 
turned to  our  said  ofiSce,  bearing  date,  etc.,  under  the  hand  and 
seal  of  Qeorge  Eskridge,  gent. ,  deputy  escheator  of  our  said  pro- 
prietary, and  upon  the  oaths  and  under  the  hands  and  seals  of 
twelve  lawful  freeholders  of  the  said  county  of  King  George, 
viz.,  Thomas  Berry,  etc.,  who  brought  in  this  verdict,  viz. :  We 
do  find  that  Frances  White,  aliaa  Lampton,  aforesaid,  died 
seised  of  thirty-five  acres  of  land;  that  she  left  no  heir  nor 
made  any  disposition  thereof  in  her  life-time  that  we  know  of, 
and  that  she  was  no  alien  at  the  time  of  her  death,  and  there- 
fore we  find  the  said  thirty-five  acres  of  land  escheat  to  the 
honorable  proprietors  of  this  Northern  Neck,  as  by  the  said 
inquisition  doth  and  may  more  fully  .appear.    Know  ye,  there- 
fore, that  for  divers  good  causes,  etc.,  we  have  given,  granted, 
etc.,  unto  the  said  Thomas  Turner,  etc.,  the  said  thirty-five 
acres  of  land,  etc.,  lying,  etc.,  and  bounded  as  foUowetii;  to 
wit:  Beginning,  etc.,  to  the  beginning.     Together,  etc.    To 
have  and  to  hold,  etc.,  yielding  and  paying,  etc.    Provided,  etc. 
Given  at  our  office  in  Lancaster  county,  etc.    Witness  our  agent 
and  attorney  fully  authorized  thereto,  dated,  etc. 

By  this  it  appears  that  in  the  time  of  the  proprietorship  of 
the  late  Lord  Fairfax,  great  ceremonies  were  deemed  neces- 
sary, and  were  used  in  obtaining  patents  for  escheated  lands  in 
the  Northern  Neck,  but  I  have  not  been  able  to  procure  the 
form  of  an  escheated  patent  without  that  territory.  It  appears, 
however,  that  in  the  times  of  the  proprietorship  of  Lady  Cul- 
peper  and  Lady  Fairfax,  less  ceremony  was  used  in  obtaining 
such  patents  than  in  later  times,  as  they  have  sometimes  been 
used  without  a  prior  inquest  of  office;  but  still  there  was  a  par- 
ticular recital  of  previous  ceremonies  having  been  observed,  ac- 
cording to  the  rules  of  the  office;  as  appears  by  the  preamble 
of  a  patent  issued  to  Edward  Turbervile,  which  is  as  follows: 
"Marguritte  Lady  Oulpeper,  Oatherine  Lady  Fairfax,  proprie- 
tors of  the  Northern  Neck  of  Virginia,  to  all,  etc.  Whereas 
Edward  Turbervile,  of  the  county  of  Richmond,  hath  set  forth 
to  our  office  that  Bandolph  Davenport  died  seised  of  one  hun- 
dred and  fifteen  acres  of  land  in  the  county  of  Westmore- 
land, and  left  no  heirs  behind  him,  nor  did  dispose  thereof 
by  will;  whereupon  the  same  escheats  to  us  the  said  proprie* 
tors;  and  thereupon  a  certificate,  according  to  the  rules  of  the 
office,  issued  to  make  the  same  public,  which  being  returned 
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^th  an  indorsemeut  under  the  band  of  Thomas  SomlI»  ietpakf 
•clerk  of  the  said  county,  certifying  that  the  same  -was  duly  pub- 
lished, and  no  person  appearing  to  dispute  the  title  to  the  said 
escheat,  and  the  said  Edward  Turbervile  moTing  to  be  preferred 
to  escheat  the  same,  know  ye,  therefore,  etc.,  that  for  diven 
.^food  causes,  etc.,  we,  etc.,  have  granted,  made  over,  etc.,  unto 
the  said  Edward  Turbervile,  etc.,  all  our  right,  title,  etc.,  in  and 
to  the  said  one  hundred  and  fifteen  acres  of  land,  ete.,  situate, 
"etc.,  and  bounded,  etc.  To  have  and  to  hold,  etc.,  yielding 
and  paying,  etc.;  proyided,  etc.    Witness,  etc." 

In  the  patent  before  us  there  is  a  bare  recital,  "  that  by  virtue 

of  an  entzy  made  in  the  office  of  the  late  lord  proprietor  of  the 

Northern  Neck,  bearing  date  the  sixth  of  April,  1778,  and  in 

consideration  of  tho  andent  composition  of  one  pound  fire 

shillings  sterling,  paid  by  Christopher  Greenup  into  the  treas- 

«iiy  of  this  c<»nmonwealth,  there  is  granted  to  the  said  Ohristo* 

{4ier  Greenup  two  hundred  and  thirty-five  acres  and  thirty  poles 

of  land,  by  survey,  bearing  date  the  seventeenth  day  of  March, 

ZL788,  lying,  eta,  which  said  tract  or  parcel  of  land  was  escheated 

rfrom  a  certain  Jonathan  Monkhouse,  deceased,  and  bounded  as 

:  follows  to  wit,  etc. ;"  and  the  plaintiff  produced  no  other  title 

;  paper,  or  writing,  in  support  of  his  title. 

And  all  the  evidence  that  the  land  in  question  had  escheated 
y  from  Jonathan  Monkhouse,  is  an  assertion  in  Greenup's  entry, 
:  that  the  said  Jonathan  Monkhouse,  dying  intestate  and  without 
;  any  known  heir,  the  said  land,  part  of  a  tract  of  six  hundred 
.  and  twenty-five  acres,  granted  to  John  Hough,  escheated  to  the 
.-lord  proprietor. 

'    .  In  the  margin  of  the  entry  (as  appears  by  a  copy  from  the 

register's  office)  there  is  a  note:  ''Advertisement  issued,  and 

entry  and  advertisement  fees  paid.''    What  were  the  rules  in 

the  proprietor's  office  at  the  time  Greenup's  entry  was  made 

we  are  not  informed.    But  I  find  that  on  application  at  the 

office  for  a  grant  of  escheated  land  the  first  st^  was  to  adver* 

rtise  the  same.     What  further  steps  were  necessary,  according 

to  the  rules  of  the  office,  to  entitle  the  petitioner  to  a  grant  we 

have  no  information.    But  in  the  case  before  us  it  does  not 

appear  that  there  was  any  publication  whatever,  or  any  other 

.step  taken  by  Greenup,  between  the  date  of  his  entry  in  1778, 

and  the  survey  in  1788,  about  eight  months  before  he  obtained 

.  a  patent,  which  appears  to  me  too  defective  to  support  lus 

t  title  to  the  land  in  controversy;  and  therefore  thai  the  instme* 
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tions  given  to  the  juiy,  as  stated  in  the  bill  of  exoephons,  wer» 
erroneous. 

Judge  Blackstone,  in  the  third  Toliune  of  his  eommentaries, 
page  359,  when  speaking  of  the  inquests  of  offiee  in  England^ 
pbsenres  **  that  they  were  devised  by  law  as -authentic  means  to- 
give  the  king  his  right  by  solemn  matter  of  record,  without 
which  he,  in  general,  can  neither  take  nor  part  from  anything.. 
Por,"  says  he,  "it  is  part  of  the  liberties  of  England,  ax^. 
gveatly  for  the  safefy  of  the  subject,  that  the  king  may  not 
enter  upon  or  seize  any  man's  possessions,  upon  bare  surmises, 
without  the  intervention  of  a  jury."    If  that  be  a  sound  gen- 
eral principle  in  England,  where  many  of  the  people's  lights 
must  yield  to  prerogative,  how  much  more  forcibly  does  it. 
apply  in  our  repubUcan  goyemment? 

Upon  the  whole,  I  concur  in  the  opinion  that  the  judgment: 
be  reversed.  Judgment  reversed  and  new  trial  awarded,  with^ 
a  direction  that  "  upon  such  trial  the  court  below  do  not  permik 
the  patent  to  be  given  in  evidence." 

JunoB  TuoKXBy  having  been  one  of  the  judges  in  the-  distriet. 
court,  did  not  sit  in  this  cause  here. 

The  authoriiy  of  this  case  is  recogxiixed  in BltdtoeY.  frcfl;4Bibh,*8S9r- 
IhU  V.  Meeuior,  16  CaL  327,  on  this  point,  that  if  a  patent  be  illegal  on  its  • 
face,  it  is  itself  record  evidence  of  the  matter  whidi  renders  it  a  nullity^. 
hot  if  it  be  legal  and  perfect  on  its  face,  it  is  a  record  of  the  title  having 
passed  to  the  grantee,  and  it  cannot  be  regolariy  defeated  but  by  matter  oC 
as  high  a  nature.    See  to  the  same  pointy  ctting  principal  case,  Bnmer  v. 
MarUove,  2  III  162;  J  mold  v.  Qrimea,  2  Greene,  83;  Jaoh$^  v.  Xaiotea,  lO* 
Johns.  26;  FbuUay  v.  King,  3  Peters,  379;  Iforvea  v.  Cosms,  6  Mnnl  238;. 
French  v.  LofftU  Oo,,  6  Leigh,  674|  and  see  note  to  WkM$  v.  t/enef.  2  Anu 
Peo.661 


Sutton  v.  Mandetillb« 

[I  MmvoBD,  407.] 

Implied  Contract  fob  Use  of  Lxsv^^AsmmpBU  for  the  use  and  ooem^ 
pation  of  land  by  permission  of  the  plaintiff  lies  on  an  implied  as  well 
as  an  express  promise  to  pay  rent. 

AssuMPBTF  for  the  use  and  occupation  of  a  house  for  the  spaco^. 
of  a  certain  term.  The  second  count  charged  that,  in  consid-  - 
eration  that  th^  plaintiff  had  at  the  special  instance  and  request . 
of  the  defendant,  before  that  time  permitted  him  to  hold  and 
occupy  another  messuage  or  dwelling-house  of  the  said  plaintifl 
with  appurtenances,  etc. ;  and  that  tiie  said  defendant  had,  ac- 
eordittg  to  that  permission,  held  and  occupied  the  same  for  a. 
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long  time,  to  vit,  —  years  before  then  elapsed,  the  defendant 
undertook,  and  to  the  plaintiff  faithfully  promised  to  pay  the 
plaintiff  so  much  money,  as  he  reasonably  deserves  to  have; 
and  avers  he  deserved  five  hundred  dollars.  On  rum  assun^MU 
pleaded,  the  jury  found  a  verdict  for  the  plaintiff  for  five  hun- 
dred dollars  damages  subject  to  the  opinion  of  the  oourt 
whether  it  was  necessary  for  the  plaintiff  to  proTe  an  expren 
promise  to  pay  rent;  if  such  promise  be  necessary  they  find  for 
the  defendant.  The  court  gave  judgment  for  the  defendant, 
from  which  the  plaintiff  appealed. 

TuoxEB,  J.  In  considering  a  similar  question  to  the  present 
in  the  case  of  Eppe8  v.  Oole,  4  H.  &  M.  161,  except  that  in  that 
case  an  express  promise  that  the  plaintiff  should  be  paid  to 
his  satisfaction  was  proved  I  had  occasion  to  cite  a  passage 
from  Wooddeson's  Lectures,  vol.  8,  p.  162,  in  which  he  says 
that  such  an  action  as  this  is  maintainable  to  obtain  a  recom- 
pense for  the  occupation  of  the  plaintiff's  land,  by  his  permis* 
sion,  where  there  is  no  stipulation  for  any  precise  rent;  and 
adds,  that  scarce  any  thing  is  more  usual  than  such  an  action 
of  asaumpsU  for  the  use  and  occupation  of  the  plaintiff's  house 
by  his  permission.  I  cited  also  the  opinion  of  Judge  BuUer, 
in  the  case  of  Birch  v.  Wright,  1  T.  B.  887,  in  corroboration 
thereof.  He  there  said  the  action  may  be  maintained  either 
upon  an  express  or  an  implied  promise.  I  beg  leave  to  refer 
to  the  case  itself  for  further  particulars;  and  shall  conclude 
vrith  giving  it  as  my  opinion  that  the  judgment  of  the  district 
court  is  erroneous  and  ought  to  be  reversed,  and  judgment  ren- 
dered for  the  appellant. 

BoAiTE  and  Flemxno,  JJ.,  were  of  the  same  opinion.  By  the 
whole  court  judgment  reversed,  and  directed  to  be  entered  f6r 
the  appellant,  according  to  verdict. 

See  Bpp^  V.  OoU,  tnUe,  012. 


Austin  v.  Whitlook. 

ScBOLL,  WHEN  SUFFICIENT.— A  scroll  annexed  to  a  algiuitiiie  is  not  snfli* 
cient  to  make  a  sealed  instrument,  unless  it  appear  from  some  expw» 
sion  in  the  body  of  the  instrument  that  it  was  intended  as  such. 

Defective  Pleadinq. — ^Where  an  agreement  was  to  convey  the  party*! 
interest  in  a  certain  suit,  and  (in  case  the  defendant  in  that  suit  was 
not  legally  bound  by  his  undertaking)  then  to  convey  the  right  of  saeii 
party  to  certain  land,  a  declaration  charging  a  refusal  to  convey  the 
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interest  in  the  suit,  or  the  right  to  the  land  without  Betting  forth  a 
failnre  to  reoover  in  the  eoit,  and  a  subaeqaent  refneal  to  convey  the 
land  is  snhatantially  defective,  and  is  not  cored  by  a  general  verdict 
assessing  entire  damages. 

Action  of  covenant  brought  in  the  county  court  by  the  ad- 
ministratrix of  Chapman  Austin  against  the  executors  of  David 
Whitlock.  The  declaration  set  forth  that  the  said  David,  on 
the  twenly-second  Februazy,  1791,  by  his  certain  writing 
obligatory,  sealed  with  his  seal,  obliged  himself  to  convey  unto 
the  said  Austin,  all  his  interest  in  a  certain  suit  brought  against 
one  Smith,  in  consequence  of  his,  the  said  Smith's  undertaking 
to  become  one  Carter's  security  for  the  purchase  of  a  tract  of 
land  sold  by  him,  the  said  David,  to  Carter;  and  in  case  the 
said  Smith  should  not  be  legally  bound  by  his  said  undertak- 
ing, he,  the  said  David,  in  that  case  obliged  himself,  by  his 
said  writing  obligatory,  to  convey  unto  the  said  Austin  the  right 
which  had  been  conveyed  to  him,  the  said  David,  by  a  certain 
John  Garland,  of  whom  he  bought  the  said  land  for  and  in  con- 
sideration of  a  sorrel  horse,  delivered  to  the  said  David,  by 
him,  the  said  Austin,  the  same  day  and  year  aforesaid.  The 
breach  assigned  was,  that  the  said  David  in  his  life-time  had 
not,  nor  had  the  defendants,  since  his  death,  although  often 
requested,  conveyed  to  him,  the  said  Austin,  or  to  the  plaintiff 
since  his  death,  all  the  interest  of  him,  the  said  David,  in  the 
said  suit,  nor  had  he  or  they  conveyed  to  him,  the  said  Austin, 
the  right  which  was  conveyed  to  him,  the  said  David,  by  the 
said  John  Garland,  of  whom  he,  the  said  David,  bought  the 
said  land  as  aforesaid,  "  the  one  or  the  other  of  which  he,  the 
said  Dayid,  in  his  life-time,  and  the  defendants,  since  his  death, 
ought  to  have  done,  according  to  the  form  and  effect  of  his 
said  vmting  obligatory." 

The  defendants,  without  craving  oyer,  pleaded  "  conditions 
performed,"  and  issue  being  joined,  ihe  plaintiff,  at  the  trial, 
offered  in  evidence  a  writing  corresponding  with  that  described 
in  the  declaration,  except  that  it  concluded,  **  as  witness  my 
hand,  this  twenty-second  day  of  February,  1791,"  and  was 
signed  "D.  Whitlock,"  with  a  written  scroll  annexed  to  the 
signature;  but  as  it  was  not  expressed  on  the  face  of  the  said 
writing  that  the  scroll  was  acknowledged  by  David  Whitlock  as 
his  seal,  and  it  was  not  evidenced  as  such  by  the  attesting  wit- 
ness, who  was  dead,  the  defendants  moved  the  court  to  reject 
the  instrument,  which  motion  was  overruled  and  exception 
made.    A  verdict  was  found  for  the  plaintiff,  but  on  appeal  the 
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distiiet  court  revened  the  judgmeiit,  and  an  appeal  was  taken 
here. 

Peyton  Bandolph,  for  appellant. 
Wickham^  contra. 

TooKEB,  J.  (after  stating  the  case):  That  a  oorenant  is  a  deed» 
and  that  a  seal  is  one  of  the  essential  parts  of  a  deed,  is  evident 
from  the  authorities  generally,  and  especially  Co.  latt.  6  a,  8S 
b,  175  b,  225  a  and  b,  229  b;  and  Litt.  s.  371,  372.  From  sev- 
eral of  which,  and  particularly  the  two  last,  it  is  apparent  that 
the  clause  of  in  cujus  rei  testimonium  ought  to  recite  that  the 
maker  of  the  deed  has  thereunto  put  his  seal;  for,  otherwise,  a 
supposititious  seal  may  be  affixed  to  any  instrument  of  writing, 
without  proof  of  the  acknowledgment  thereof  by  the  maker  of  the 
instrument,  and  a  mere  parol  promise  or  agreement  may  be  con- 
verted into  a  covenant,  which  is  an  instrument  of  a  much  higher 
nature,  insomuch,  that  what  might  be  considered  as  mere 
niidum  pactum,  as  in  the  case  of  HUe,  ex*r  of  Smith  v.  Fielding 
Lewis's  eafrs^  in  this  court,  October  29, 1804  (MS.),  may,  by  the 
subsequent  addition  of  a  seal  or  scroll,  be  converted  into  an 
obligation  which  should  not  only  bind  the  maker  and  his  exec- 
utors, but  his  heirs  also.  For  such  would  have  been  the  effect 
of  the  writing  signed  by  Fielding  Lewis  in  that  case,  '*  whereby 
he  obliged  himself,  his  heirs,  executors  and  administrators  to 
indemcdfy  Mrs.  Smith,^'  as  executrix  of  Oharles  Smith,  for  the 
latter  having  become  security  for  his  son,  if  there  had  been  a 
seal  or  scroll  added  to  that  instrument,  and  acknowledged  by 
the  maker,  in  the  clause  of  attestation.  But  if  such  mention 
be  unnecessary  in  the  body  of  the  instrument,  how  easily  may 
any  instrument  of  the  same  kind  be  converted  into  one  vexy 
different  from  it  ?  The  omission  of  the  word  **  seal"  in  the 
dause  of  attestation,  according  to  the  maxim  of  law,  ''  expres- 
sum  faciicessare  tacUum**  does,  in  my  opinion,  preclude  all 
evidence,  dehors  the  instrument  of  the  execution  of  it  in  any 
other  manner  than  is  expressed  in  the  body  of  the  instrument. 
One  of  the  reasons  which  are  given  why  a  deed  must  be 
pleaded  with  a  profert  in  curia  is,  that  the  deed  must  be 
brought  into  court  for  the  purpose  of  inspection,  and  if ,  as  is 
said  in  10  Co.  92  b,  the  judges  found  that  it  had  been  erased  or 
interlined  in  any  material  part,  they  adjudged  it  be  void.  Now» 
suppose  the  word  "  seal"  had  been  found  interlined  in  such  an 
instrument  as  this,  and  no  notice  taken  by  the  witnesses  that 
such  an  interlineation  had  been  made  before  the  execution 


Oct.  1810.]  A;DBTnf  v.  Whttloce.  GB3 

tbereof,  and  noUung  farther  eaid  about  the  seal,  would  not  this 
have  avoided  the  deed  ?  I  presume  it  wonld.  So  deeds  in  which 
were  erasnres  have  been  held  void,  becaxtee  they  appeared,  on 
the  face  of  them,  to  be  8aq>ioioa8:  Bro.  Abr.  tit.  Facts,  pi.  11; 
cited  4  T.  B.  82S.  Now  what  can  be  more  suspicions  than  the 
apparent  addition  at  a  seal  to  an  instrument,  which  the  maker 
acknowledges  under  his  hand  only?  Judge  Buller,  in  the  case 
ol  Maaier  v.  AHUer^  4t  T.  B.  339,  speaking  on  this  subject,  says, 
'*  when  there  is  a  profert  of  a  deed,  the  deed  or  the  profert 
must  agree  with  that  stated  in  the  declaration,  or  the  plaintiff 
fails.  But  the  profert  of  a  deed  without  a  seal  will  not  sup- 
port the  allegation  of  a  deed  with  a  seal."  Neither,  as  I  con- 
cave, will  the  profert  of  an  instrument,  importing,  in  the  body 
of  it,  to  be  executed  under  the  hand  of  the  party  only,  support 
the  allegation  of  a  deed  sealed  with  the  seal  of  the  party, 
although  a  seal  be  to  that  instrument  in  reality  affixed;  inas- 
much as  that  may  be  done  without  the  party's  knowledge  or 
intention. 

But  here  an  objection  arises  upon  the  pleading.  It  may  be 
said,  the  defendants  have,  by  their  plea  of  "covenants  per- 
formed,"  admitted  the  execution  of  the  covenant  set  forth  in 
the  declaration«  This  is  certainly  correct;  but  inasmuch  as 
oyer  was  not  asked  of  that  covenant,  it  cannot  be  alleged  that 
this  identical  instrument  is  the  deed  declared  upon,  and  ad- 
mitted by  the  plea.  Eveiy  objection  to  the  instrument  on  the 
ground  of  variance  between  the  deed  alleged  in  the  declaration, 
and  that  which  was  offered  in  evidence,  appears  to  me  to  have 
been  still  open  to  the  defendant.  I  am  therefore  of  opinion 
that  the  judgment  of  the  district  court  was  correct,  and  ought 
to  be  affirmed. 

BoASB,  J.  As  to  the  objection  made  to  the  reception  of  the- 
writing  in  evidence  in  support  of  the  action,  I  think  the  im-^ 
j^reeaion  of  the  court  in  the  case  of  Baird  v.  Blagrove^  1  Wash* 
170,  is  equally  correct  and  decisive  in  support  of  that  objection. 
In  this  ease,  as  in  that,  the  paper  is  nowhere  stated,  in  its 
body,  to  have  been  sealed;  in  this  case,  as  in  that,  it  is  merely 
attested  as  simple  contracts  not  under  seal  are,  viz. :  "  witness 
my  hand,"  etc.,  and  in  this  case,  as  in  that,  a  consideration  is 
stated  in  the  writing,  which  is  a  circumstance  equally  unusual 
and  unnecessary,  in  relation  to  specialties.  The  mere  circum- 
stance of  scrolls  being  annexed  was  not  in  that  case  sufficient  to 
exalt  the  instrument  into  a  specialty;  nor  ought  it  in  this, 
especially  as  there  is  only  a  single  scroll  in  this  case,  which 
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poBsiblj  might  have  been  inserted  through  inadTerienoe  or 
accident;  whereas  there  were  three  scrolls  in  that  case,  whence 
a  more  solemn  and  deliberate  execution  of  the  instrument  maj 
be  agreed  to  be  inferable.  The  county  court,  therefore,  erred 
in  admitting  this  paper  in' evidence,  and  the  judgment  of  the 
district  court  reversing  its  judgment  is  correct.  Were  this  the 
only  error,  the  district  court  ought  only  to  have  awarded  a  new 
trial,  with  directions  not  to  admit  that  paper  in  evidence  in 
future;  whereas  it  has  given  final  judgment  in  favor  of  the  de- 
fendant; and  this  brings  us  to  the  sufficiency  of  the  declaration. 

That  declaration  states  that  the  testator  of  the  appellees 
obliged  himself  to  convey  all  his  interest  in  a  certain  lawsuii 
then  pending  against  one  John  Smith,  who  was  security  for 
Giles  Carter,  "  and  in  case  he  should  not  be  legally  bound  by 
bis  said  undertaking,"  then  also  to  convey  to  said  Austin  his 
right  to  a  tract  of  land;  and  the  declaration  assigns  breaches 
in  not  conveying  the  interest  in  the  lawsuit,  nor  the  right  to  the 
land;  without  averring  at  the  same  time,  that  the  said  John 
Smith  "  was  not  legally  bound  "  by  his  undertaking,  which  is  a 
condition  precedent  to  his  being  bound  by  the  last  covenant. 
The  plaintiff  has,  therefore,  charged  and  recovered  damages 
upon  a  breach  of  a  covenant,  which  is  not  shown  in  his  dedanip 
tion  to  have  occurred,  but  which,  as  set  out,  is  inchoate  and 
incomplete,  for  want  of  this  last-mentioned  circumstance. 

It  is  dear  that  a  breach  should  be  so  set  out  as  that  it  may 
clearly  appear  to  be  within  the  covenant,  and  also  that  where 
a  covenant  is  in  the  alternative,  the  breach  should  be  assigned 
a^s  to  both  parts  thereof.  This  doctrine  is  found  in  1  Esp.  N.  P. 
863-366,  and  is  decisive  against  the  sufficiency  of  the  present 
declaration.  On  this  ground  then,  without  entering  into  the 
other  points  stated  in  the  argument,  I  am  of  opinion  to  affirm 
the  judgment  of  the  district  court. 

Flemxho,  J.,  was  of  opinion,  for  the  reasons  stated  by  the 
other  judges,  that  the  county  court  erred  in  admitting  the  paper 
in  evidence.  He  al8o  concurred  with  Judge  BoAnin  pronoane- 
ing  the  declaration  essentially  defective. 

Judgment  of  the  district  court  unanimously  affinned. 
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Wabbakties  in  Deed. — In  a  deed  of  bargain  and  sale,  the  wwda  "grant, 
bargain,  sell,"  etc,  do  not  imply  a  warranty  of  title,  nor  do  the  wordi 
of  a  deed  describing  the  length  of  lines  and  boundaries,  etc.,  and  con* 
dnding  with  the  words  "  containing  so  many  acres,'*  import  a  warranty 
of  quantity. 

AcnoN  ON  WABRANTT.^The  action  of  covenant  will  lie  upon  the  words 
of  a  deed  **wiU  warrant  and  defend  the  premiBCS  to  A.  B.  and  his 
heirs  forever/'  for  otherwise  a  vendee  would  be  without  a  remedy  in 
many  cases,  as  the  writ  of  warratUia  charim  is  not  in  use  in  this  Btate» 
nor  are  real  actions  in  which  voucher  is  used. 

AonoN  of  coYenant.  The  declaration  confined  two  oonnta.  In 
the  first  the  plaintiff  declared  on  a  deed  of  bargain  and  sale  made 
by  the  defendant,  stating  that  he  had  "  granted,  bargained  and 
sold,  aliened,  released  and  confirmed,"  etc.,  unto  the  said 
Anthony  Bickets,  his  heirs  and  assigns  forever,  a  certain  tract 
of  land  containing  two  hundred  and  fifty  acres.  The  breach 
was,  that  the  lines  which  bounded  the  tract  were  not  as  long  as 
represented,  and  that  the  boundaries  mentioned  in  the  deed 
contained  only  two  hundred  and  forty-four  and  three-quarter 
acres.  In  the  second  count,  a  sale  of  one  hundred  and  eighty- 
three  acres,  be  the  same  more  or  less,  was  set  forth,  with  a 
warranty.  And  the  breach  alleged  was,  that  the  defendant,  at 
the  time  of  executing  the  deed,  was  not  seised  of  twenty-three 
acres,  but  that  one  Anne  Horton  was  seised  in  fee  thereof  at  the 
time,  and  was  before  and  since  seised  thereof.  The  defendant 
pleaded  that  the  plaintiff,  before  the  commencement  of  the  suit, 
nad  sold  and  conveyed  in  fee-simple  the  lands  mentioned  in 
the  said  deed.    There  was  a  demurrer  and  joinder  thereon. 

*  Contlaiied  from  8  Am.  Dee.  ftW. 
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The  juiy  foand  for  plaintiff  on  l)oih  counts,  and  the  case  wa» 
sent  to  this  court  on  the  following  points:  1.  Ought  the  de- 
murrer to  be  sustained  ?  2.  Is  the  plaintiff  entitled  to  judgment 
on  the  first  count?  8.  Will  an  action  of  covenant  lie  upon  the 
warranty  contained  in  the  deed  mentioned  in  the  second  count  f 

Bj  Court,  Taxlob,  J.  So  large  a  proportion  of  the  contracti 
of  tJie  people  of  this  st^Ae  arises  from  iJie  commerce  in  lands, 
that  it  is  of  great  consequence  to  render  all  those  rules  which 
relate  to  contracts  and  warranties  explicit  and  intelligible;  hence 
confidence  and  security  will  be  promoted,  litigation  suppressed^ 
and  a  greater  degree  of  precision  introduced  into  deeds  than  it 
is  now  customary  to  employ.  The  necessity  of  Uiis  will  be 
manifest  from  a  very  slight  attention  to  the  principlea  which 
relate  to  the  subject.  We  are  in  this  case  called  upon  to  de- 
cide, whether  an  action  of  covenant  will  lie  upon  the  deficiency 
of  five  and  a  quarter  acres  stated  in  the  first  count  of  the  deda* 
ration.  The  deed  is  a  bargain  and  sale,  and  contains  no  war- 
ranty, nor  covenant  to  warrant;  it  must,  therefore,  be  consid* 
ered  to  have  been  the  intention  of  the  bargainor,  and  to  hav» 
been  so  understood  by  the  bargainee,  that  no  warranty  acoom* 
panied  the  sale.  However  equitable  it  may  appear,  on  princi- 
ple, that  compensation  should  be  made  by  the  seller  upon  a 
deficient  quantity,  and  the  civil  law  adopts  that  idea,  yet,  ao* 
cording  to  the  established  theory  of  the  common  law,  no  actioB 
can  be  sustained  where  the  sale  is  free  from  the  imputation  of 
fraud.  **  The  word  warranHzo,"  says  Littleton,  p.  736,  ' '  maketh 
the  warranty,  and  is  the  cause  of  warranty,  and  no  other  word 
in  our  laws."  If  the  seller  in  any  case  should  conceal  from  the 
buyer  a  fact  or  instrument  which  would  disclose  a  defect  in  the 
title,  or  neglect  to  inform  him  of  an  incumbrance  to  which  it 
is  subject,  these  and  other  similar  cases  of  fraud  may  be  reme* 
died  by  an  action  on  the  case  in  the  nature  of  an  action  of  de- 
ceit; and  in  such  cases  the  action  may  be  maintained,  not  only 
where  there  is  no  warranty,  but  where  the  warranty  does  not 
reach  the  particular  defect:  Ooke  Litt.  in  notes.  Oases  of  fraud 
form  an  exception  to  many  of  the  rules  of  the  common  law;  a 
strongly  marked  feature  of  which  is  to  prerent  the  contrivers  of 
dishonest  attempts  from  being  benefited  by  them,  and  to  break 
down  every  barrier  behind  which  covin  seeks  to  entrench  itself. 
The  next  inquiry  is,  whether  the  deed  contains  any  words  from 
which  a  warranty  can  be  implied.  And  here  it  might  be  suffi- 
cient to  say,  that  the  deed  is  of  that  class  which  derive  their 
*^*^acipal  efficacy  from  the  statute  of  uses;  that  it  waa  seldom 
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resorted  to  before  the  statute,  and  that  it  is  only  in  the  common 
law  conveyances  of  feoffment,  confirmation,  release,  etc.,  that 
particular  words  imply  a  warranty.  It  may  however  be  a 
more  satisfactoiy  ground  of  decision,  to  consider  this  case  as  if 
the  action  was  brought  upon  a  common  law  conveyance. 

We  will  therefore  examine  the  dootrine  upon  this  subject  as 
it  is  laid  down  by  the  most  approved  writers.  The  statute  **  De 
Bigamis  "  is  laid  down  by  Lord  CJoke,  c.  6,  to  be  declaratory  of 
the  common  law  in  relation  to  this  point.  According  to  this 
^«tatute,  'Mn  deeds  wherein  is  contained  *  dedi  and  concessit* 
without  homage  or  without  a  clause  of  warranty,  and  to  be 
holden  of  the  givers  and  their  heirs  by  certain  services,  it  is 
agreed  that  the  givers  and  their  heirs  shall  be  bound  to  war- 
ranty; and  where  is  contained  'dedi  and  concessi,'  etc.,  to  be 
holden  of  the  chief  lord  of  the  fee,  and  not  of  the  feoffors  and 
their  heirs,  reserving  no  services,  without  homage  or  without 
the  aforesaid  clauses,  their  heirs  shall  not  be  bound  to  warranty, 
notwithstanding  the  feoffor,  during  his  own  life,  by  force  of  his 
-own  gift,  shall  be  bound  to  warrant."  Thus  it  appears  by 
this  statute,  that  the  word  "dedi"  bound  the  feoffor  and  his 
heirs  to  warranty,  and  the  reason  of  it,  according  to  Lord  Ooke 
was,  ''that  when  *dedi'  is  accompanied  with  a  perdturable 
tenure  of  the  feoffor  and  his  heirs,  then  'dedi*  importeth  a 
j)erdurable  warranty,  from  the  feoffor  and  his  heirs  to  the  f eofee 
•  and  his  heirs:''  2  Inst.  275.  The  statute  of  quia  empiorea  after- 
wards abolished  subinfeudations,  and  consequently  with  them, 
the  warranty  so  far  as  it  respected  the  heirs  of  the  feoffor  be- 
cause as  this  was  a  consequence  of  tenure,  it  could  not  subsist 
without  it.  Thenceforward  the  implied  warrant  only  bound  the 
donor  during  his  own  life,  and  except  in  the  case  of  homage  an- 
-cestral,  the  heirs  could  not  be  bound  without  an  express  war- 
ranty. But  there  is  no  other  word  besides  "  give,"  which  im- 
plies a  warranty  in  the  conveyance  of  fee-simple  estates.  Coke 
litt.  385,  consequently  neither  the  nature  of  the  deed  itself  in 
-  the  present  case,  nor  the  words  contained  in  it  will  permit  us 
to  imply  a  warranty.  On  the  first  count,  therefore,  the  defend- 
ant is  entitled  to  judgment. 

By  the  wauranty ,  which  is  the  foundation  of  the  second  count, 
it  must  be  admitted  that  an  obligation  is  created,  which  in 
England  is  enforced  by  a  writ  of  warranJtUi  chariae  or  hj  voucher. 
The  first  has  never  been  used  in  this  state;  the  second  is  per- 
.mitted  only  in  real  actions,  which  have  never  been  resorted  to 
«liere.    Unless  then  an  action  of  covenant  is  sustamed,  the  party 
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who  has  an  acknowledged  legal  right  is  withont  remedy.  The 
reason  why  an  action  of  covenant  lies  not  in  England  on  a 
warranty  is,  that  the  party  has  a  higher  and  better  remedy,  which 
the  law  always  compels  a  person  to  use.  Bnt  even  there,  if 
that  remedy  cannot  be  afforded  him,  the  law  permits  him  to 
bring  covenant;  as  if  a  term  for  years  only  be  recovered  out  of 
an  inheritance  which  has  been  warranted  to  him,  as  in  this  case 
he  could  not  vouch,  for  that  is  permitted  only  in  real  actions; 
nor  could  he  bring  a  warranHa  chartae  for  that  is  where  some 
person  demands  or  claims  the  fee  of  him.  Of  necessity  it  gives 
a  lesser  remedy.  This  doctrine  is  exemplified  in  Yelverton's 
Reports,  189,  Pencombe  v.  Budge.  We  therefore  think  that  the 
action  of  covenant  will  lie  upon  the  warraniy  contained  in  the 
second  count  in  the  declaration. 

With  respect  to  the  plea  relied  upon,  and  which  forms  a 
part  of  the  case,  the  court  are  not  aware  of  any  principle  upon 
which  it  can  be  sustained.  Had  the  suit  been  brought  in  the 
name  of  the  plaintiff's  vendee,  there  might  have  been  some 
ground  for  an  objection;  for,  as  the  breach  was  coeval  with  the 
covenant,  the  right  to  sue  was  a  chose  in  action,  the  propriety 
of  assigning  which  is  at  least  questionable.  But  it  is  evident 
that,  as  the  defendants  were  not  seised  of  the  twenty-three 
acres  when  they  sold,  nothing  passed  to  the  plaintiff  by  the 
deed,  and  he  could  convey  nothing  to  B.  B.  Consequently, 
with  resx>ect  to  the  quantity  in  dispute,  the  plea  failed  in  point  of 
f aot.  We  think  the  plea  should  be  overruled,  and  the  demurrer 
sustained.    Let  judgment  be  entered  for  the  plaintiff. 

Hall,  J.,  dissented  as  to  the  second  point. 


As  to  what  words  imply  a  warranty  of  title,  this  case  is  in  harmony 
Frost  V.  Raymond,  2  Am.  Deo.  228,  where  C.  J.  Kent  ezamiaes  the  Fngli*^ 
authorities,  and  comes  to  the  same  conclusion  as  in  this  case.  In  his  Com- 
mentaries, voL  4,  p.  475,  he  thus  remarks:  ''But  this  doctrine,  thoa^ 
deemed  sound,  and  applicable  in  those  states  which  continue  to  be  governed 
on  this  point  by  the  common  law,  has  ceased  to  have  any  operation  under 
the  provision  of  the  lievised  Statutes.  In  North  Carolina  [citing  the  prin- 
cipal case]  and  Alabama,  the  words  'give,  grant,  bargain,  and  sell,' etc, 
do  not  imply  any  warranty  of  title,  and  this  is  the  conclusion  which  sound 
policy  would  dictate. "  On  the  point  as  to  a  warranty  of  quantity,  see  note 
to  Bostwkh  V.  Lewia^  2  Am.  Dec.  80,  where  this  subject  is  fuUy  examined. 

In  KreiUr  v.  Bomberger,  82  Pa.  St  69;  S.  C.  22  Am.  Bep.  760,  we  finds 
well  considered  case  on  this  subject.  It  was  there  held,  that  where  a  cob* 
tract  for  the  sale  of  land  is  fuUy  executed,  and  the  purchase-money  paid, 
the  vendee  cannot  recover  for  a  deficiency  in  the  quantity  of  land,  without 
proof  of  fraud  or  of  mutual  mistake.  While  the  defioiency»  if  great,  is  evi* 
deuce  of  fraud,  it  is  not  conclusive. 
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FONVILLB   V.  GaSET. 

[iXuBran.sm.] 

flALB  OF  Pbopebtt  NOT  IH  EssB.— An  agreement  made  lor  a  TalaaUe 
comideration  to  deliver  to  one  the  first  female  oolt  whioh  a  certain 
mare  might  produce,  vesta  a  property  in  the  oolt  when  produced,  for 
which  trover  may  be  maintained. 

Tbotbb.  The  question  submitted  to  this  court  was  whether 
an  agreement  made  for  a  valuable  conBidejration  to  deliver  to 
the  plaintiff  the  first  female  colt  which  a  certain  mare  owned 
by  the  defendant  should  have,  did,  upon  the  foaling  of  the  oolt, 
vest  the  property  in  the  plaintiff  so  as  to  support  tiiis  action. 

By  Court,  Tatlob,  J.  There  are  two  questions  to  be  decided 
in  this  case:  1.  Whether  chattels  can  be  sold  so  as  to  vest  in 
the  buyer  without  delivery;  and,  2.  Whether  a  sale  is  good  of  a 
thing  not  in  esse  at  the  time  when  the  contract  is  entered  into. 
The  right  of  a  thing  may  be  completely  transferred  by  the 
agreement  of  the  owner,  made  upon  a  proper  consideration,  as 
is  manifest  from  various  cases  stated  in  the  books.  From  the 
time  the  sale  is  completed  the  seller  is  indebted  to  the  buyer 
for  a  thing  in  kind,  and  is  bound  to  deliver  the  specific  thing 
sold;  but  delivery,  though  necessary  to  the  enjoyment,  is  not 
essential  to  the  completion  of  the  right.  If  a  horse  be  sold  and 
die  in  the  stable  of  the  vendor,  between  the  sale  and  the  deliv- 
ery, the  vendor  may  have  an  action  for  the  price,  the  horse 
being  the  property  of  the  buyer  from  the  time  of  the  sale.  So, 
if  the  horse  live  and  the  seller  refuse  to  deliver  him,  the  buyer, 
tendering  the  price,  may  take  the  horse  or  bring  an  action  for 
him:  Noy's  Maxims,  ch.  42.  In  1  Strange,  167,  it  is  stated: 
''That  property  may  by  our  law  be  changed  without  delivery, 
as  a  horse  sold  in  a  stable;  though  it  is  otherwise  in  the  civil 
law." 

The  learning  relative  to  the  second  question  is  briefly  noticed 
by  Beeves  in  his  History  of  the  English  Law,  872.  According 
to  that  vmter,  the  law  allowed,  in  the  time  of  Edward  lY,  con- 
tracts to  include  things  not  in  esse;  and  he  cites  from  the  Year 
Books  a  case  where  a  man  was  permitted  to  make  a  contract 
for  the  sale  of  all  profits  or  tithes  to  come  off  his  lands  the  next 
three  or  four  years.  Jjol  the  further  progress  of  the  principle,  a 
distinction  was  established  between  contracts  executed  and 
executory;  and  it  was  laid  down  as  a  clear  law  that  a  man  could 
not,  by  an  executed  contract,  grant  anything  of  which  he  was 
not,  at  the  time  of  the  contract,  actual  or  potential  owner;  and 
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evorj  such  ooniract,  wiihoat  such  an  interest^  was  held  abao* 
luielj  void:  Plowd.  482.  Thus,  if  a  man  should  grant  all  the 
•wood  that  he  should  buy  thereafter,  thd  grant  was  void,  becaoae 
he  could  not  make  another  possessor  of  a  thing  ol  which  he  was 
not  himself  proprietor,  either  actually  or  potentially:  Hob.  132. 
For  the  same  reason,  it  is  a  good  plea  for  a  lessee  "  that  the 
lessor  had  nothing  in  the  lands  at  the  time  of  the  lease:"  Go. 
litt.  41,  b. 

Many  other  cases  are  brought  together  to  iUustrate  the  die- 
'tinction  by  FoweU,  in  his  Treatise  on  Oontzaets,  who,  alter 
-stating  the  case  of  a  writ  of  annuity  granted  by  a  prebend  after 
collation,  admission  and  institution,  but  before  induction,  whieh 
j[rant  is  held  to  be  void,  though  confirmed  by  the  ordinary,  pro- 
ceeds thus  in  summing  up  the  doctrine:  **  But  ve  must  distin- 
guish the  last-mentioned  case  from  those  cases  in  which,  although 
it  be  uncertain  whether  the  thing  granted  will  eyer  exist,  and 
it  consequently  cannot  be  actually  in  the  grantor  or  certain, yet 
it  is  in  him  potentially,  as  being  a  thing  accessory  to  something 
which  he  actually  has  in  him,  for  such  potential  property  may 
be  the  subject  of  a  contract  executed,  as  a  grant  or  the  like. 
Thus  a  person  may  grant  all  the  tithes  that  he  shall  hoye  in 
such  a  year,  yet  perhaps  he  shall  haye  none,  for  the  right  to  the 
adyowson  is  in  him,  and  out  of  that  adyowson  they  arise.  So 
A  tenant  for  life  may  sell  the  profits  of  his  lands  for  three  or 
four  years  to  come,  and  yet  the  profits  are  not  then  in  esse.  Upon 
the  same  principle,  the  lord  of  a  manor  may  part  with  the  profits 
of  his  court  for  a  time  to  come."  It  is  also  laid  down  in  Hobart» 
OrarUham  v.  Eawley,  132,  that  the  grant  of  all  the  tithe  wool 
of  such  a  year,  is  good  in  its  creation,  though  it  may  happen 
that  there  be  no  tithe  wool  in  that  year.  But  the  grant  of  the 
wool  which  shall  grow  upon  such  sheep  as  the  grantor  shall 
afterwards  purchase,  is  yoid. 

The  principles  here  laid  down,  and  the  eases  dted  in  support 
of  them,  appear  fully  to  warrant  the  judgment  of  the  court  in 
fayor  of  the  plaintiff,  who,  owning  the  mare  at  the  time  of  the 
contract,  had  a  potential  interest  in  the  colts  which  she  might 
afterwards  produce,  and  might  therefore  sell  them  l^  an  esM- 
cuted  contract. 

LowEiB,  J.,  dissented. 

The  distinction  laid  down  in  this  case,  between  a  ssle  of  atldqg  ml  la 
being  and  that  which  has  a  poienlaal  ezieteiioe,  on  the  aaJhuglly  ti  Qtrnd 
ham  y.  HamU^f  fnnn  Hohart,  has  been  obaeryed  inall  ev  mmtk  ooal  all 
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of  which  refer  to  this  ancient  precedent  The  question  is  now  frequently 
brought  before  the  courts  in  regard  to  mortgages  of  after*aoquired  property, 
which  have  lately,  in  several  plaoes,  occupied  the  attention  of  our  courts. 
One  of  the  most  elaborate  decisions  on  this  point,  appears  in  Wiiliam$  v. 
BriggSf  lately  decided  by  Durfee,  C.  J.,  in  11 R.  I.  476.  Here  the  authori- 
ties on  both  sides  are  fully  and  ably  examined.  The  matter  is  not  yet  free 
from  discussion.  Thus  in  a  late  case  in  Tennessee,  WyaU  v.  Watkins,  16 
Alb.  L.  Journ.  205,  it  was  held  that  a  mortgage  by  the  owner  of  land  of  a 
crop  yet  to  be  planted,  is  valid  as  against  an  execution  creditor,  while  in 
IViUiaTM  V.  Brigge,  supra,  it  was  held  that  in  Rhode  Island  a  mortgage  of 
personal  property  to  be  subsequently  acquired,  conveys  no  title  to  such 
property,  which  is  valid  at  law  against  the  mortgagor  or  his  voluntary 
assignee,  unless  after  acquisition,  possession  of  such  property  is  given  to  the 
mortgagee,  or  taken  by  him  under  the  mortgage.  But  it  should  be  care- 
f  uUy  noted  that  this  was  qnly  decided  in  reference  to  a  suit  at  law,  for 
Durfee,  C.  J.,  says,  noticing  cases  in  favor  of  the  mortgage:  "The  ground 
of  these  decisions  is,  that  the  mortgage,  though  inoperative  as  a  convey- 
ance, is  operative  as  an  executory  contract  which  attaches  to  the  property 
when  acquired,  and  in  equity  transfers  the  beneficial  interest  to  the  mort- 
gagee, the  mortgagor  being  held  as  trustee  for  him,  in  accordance  with  the 
familiar  maxim  that  equity  considers  that  done  which  ought  to  bp  done. 
But  in  the  case  at  bar,  the  plaintiff  is  not  suing  in  equity,  but  at  law  in  an 
action  of  trover  for  the  tortious  conversion  of  the  property,  and  is  suing  not 
%  mere  wrong-doer,  but  the  persons  having  the  legal  ownership  of  the  prop- 
erty, and  certainly,  therefore,  cannot  prevail  without  proof  of  something 
more  than  a  merely  equitable  title  or  interest." 

After  the  decision  in  this  case  the  reporter  states  that  the  plaintiff  filed  a 
bill  in  equity  to  establish  his  lien  under  the  mortgage,  and  the  court  granted 
the  relief  prayed  for;  an  account  of  the  case  will  appear  in  12  Rhode  Island, 
as  WUliarMY.  Winsor.  On  this  principle  a  mortgage  or  lien  on  afternic- 
quired  property  was  held  valid  in  equity  in  McCqffrey  v.  Woodki,  65  N.  Y. 
459;  6.  C,  22  Am.  Rep.  644.  And  in  Arquee  v.  Wasatm,  51  Cal.  620,  it 
was  held  where  the  lessee  of  land  in  possession  executed  a  mortgage  of  the 
crops  to  be  raised  by  him  the  coming  season,  and  which  were  not  planted 
at  the  time,  the  mortgage  was  valid.  In  Appereon  v.  Moore,  30  Ark.  56,  a 
mortgage  was  executed  on  an  nnplanted  crop,  and  it  was  held  that  a  lien 
attached  in  equity  as  soon  as  the  subject  of  the  mortgage  came  into  exist- 
once.  But  in  Hutctiinaon  v.  Ford,  9  Bush,  318,  it  was  held  that  a  mortgage 
of  a  crop  to  be  raised  on  a  farm  during  a  certain  term,  hut  which  is  not  yet 
sown,  passes  no  title,  and  the  mortgagee  has  no  claim  against  a  purchaser  of 
the  crop  for  it  or  its  value. 

The  distinction  between  executed  and  executory  contracts  in  this  respect 
is  well  stated  by  Benjamin,  on  Sales,  sec.  78.  He  says,  *'  In  relation  to 
things  not  yet  in  existence,  or  not  yet  belonging  to  the  vendor,  the  law 
oonsiilcrs  them  as  divided  into  two  classes,  one  of  which  may  be  sold, 
while  the  other  can  only  be  the  subject  of  an  agreement  to  sell,  of  an  exe- 
cutory contract  Things  not  yet  existing,  which  may  be  sold,  are  those 
wliich  are  said  to  have  a  potential  existence,  that  is,  things  which  are  the 
natural  product  or  expected  increase  of  something  already  belonging  to 
the  vendor.  A  man  may  sell  the  crop  of  hay  to  be  grown  on  his  field,  the 
wool  to  be  clipped  from  his  sheep  at  a  future  time,  the  milk  that  his  cows 
will  yield  in  the  coming  month,  and  the  sale  is  valid.  But  he  can  only 
make  a  vaUd  agreement  to  s^  not  an  actual  scUe,  where  the  subject  of  thft 
Ax.  Dia  Vol..  lY— as 
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Qontract  is  something  to  be  afterwards  acquired,  as  the  wool  of  any  sheep 
or  the  milk  of  any  oows,  that  he  may  buy  within  the  year,  or  any  i^oods  to 
which  he  may  obtain  title  within  the  next  six  months." 

It  is  on  this  last  ground  the  validity  of  stock  sales  is  upheld.  These,  in 
fact,  when  speculative  transactions  are  not  sales,  but  mere  agreemeiUs  /ur 
nUe,  But  by  statute  in  Massachusetts,  agreements  for  the  sale  of  stock 
and  certain  certificates  and  evidences  of  debt  are  void,  unless  the  party 
contracting  to  sell  is  at  the  time  the  owner  or  assignee,  or  his  agent,  to 
•ell  or  transfer  the  same:  Gen.  Stat  c.  105,  sec  6;  ^rotmv.  Phelps,  108 
Mass.  313. 

See  upholding  executory  agreements  for  property  not  in  eue:  WkUekdo^ 
V.  Boot,  2  Mete  Ky.  584;  Smith  v.  Atkins,  18  Vt.  461;  ffibblewhUe  v.  Jf.^ 
Morrin,  5  M.  and  W.  482;  Mortimer  v.  McCaUan,  6  Id.  58. 


Wn.LiAMS  V.  Branson. 

[1  HCBPHBT,  417.] 

Who  are  Common  Carbiers.— Freighters  for  hire  upon  navigable  ri% 
era  are  to  be  considered  as  common  carriers  and  subject  to  their  liabili 
ties. 

Bill  or  Lading — Danoebs  Excepted.— The  words  of  a  bill  of  lading 
"dangers of  the  river  only  excepted,''  signify  the  natural  accidenW 
incident  to  that  navigation;  not  such  as  might  be  avoided  by  the  ex* 

*     ercise  of  that  discretion  and  foresight  which  mi|rht  be  expected  froi^ 
persons  in  such  employment 

AcnoK  Qn  the  case  for  damages  for  the  loss  vi  a  hogshead  of 
sugar.     The  defendant  was  the  owner  of  a  boat  carrying  freight 
on  Cape  Fear  river.     This  skipper  received  of  plaintiff's  agent 
at  Wilmington  certain  articles,  together  with  th3  sugar,, to  b«» 
carried  to  Fayetville,  and  gave  the  agent  a  receipt  therefor,  con  • 
ditional  for  the  delivery  of  the  articles,  "the  dangers  of  tir^ 
river  only  excepted."    The  hogshead  being  too  large  to  storu 
in  the  hold  was,  with  the  agent's  knowledge,  pieced  on  tho 
hatches  behind.     At  a  bend  in  the  river  a  large  cypresr.  tref 
stood  on  the  bank,  leaning  over  the  water;  and  there  bcr  /  a 
considerable  freshet  at  the  time,  the  stern  of  the  vepsel,  '<r'  lie 
attempting  to  pass  the  bend,  was  swung  around  to^  ardL  the 
bank  under  the  tree  and  the  hogshead  forced  over^  jard,  to- 
gether with  the  skipper,  who  was  trying  to  save  it.    It  v  *peared 
that  the  boat  was  ascending  the  river,  in  the  oom^  ji  way,  by 
hooking  and  gigging;  that  the  cypress  was  a  noW  ;  one,  weU 
known  to  the  skipper  and  crew. 

The  juiy  found  for  the  defendant,  and  the  case  was  taken  to 
this  court  on  an  order  granting  a  new  trial,  upon  the  groond 
that  the  verdict  was  against  evidence. 
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Bt  Court,  Taylor,  J.  If  the  loss  of  the  property  were  occa- 
■ioned  by  such  au  accident  as  came  fairly  within  the  scope  of 
the  exception  contained  in  the  bill  of  lading,  or  receipt,  the  de« 
fendant  ought  not  to  be  responsible;  otherwise  he  must  be, 
upon  every  principle  applicable  to  the  duty  of  common  carriers. 
The  words  of  that  paper  are,  "  dangers  of  the  river  only  ex- 
cepted,'' and  signify  the  natural  accidents  incident  to  that 
navigation;  not  such  as  might  be  avoided  by  the  exercise  of  that 
discretion  and  foresight  which  are  expected  from  persons  in 
such  employment.  Nor  indeed  is  every  loss  proceeding  from  a 
natural  cause  to  be  considered  as  happening  by  a  peril  of  the 
sea;  for,  if  a  ship  perish  in  consequence  of  striking  against  a 
rock  or  shallow,  the  circumstances  under  which  the  event  takes 
place  must  be  considered  in  order  to  decide  whether  it  hap- 
pened by  a  peril  of  the  sea  or  by  the  fault  of  the  master.  If  the 
situation  of  the  rock  or  shallow  be  generally  known,  and  the 
ship  not  forced  upon  it  by  adverse  winds,  or  tempests,  the  loss 
is  to  be  imputed  to  the  fault  of  the  master:  Abbot,  169;  or  if 
the  shallow  were  occasioned  by  a  sudden  and  recent  collection 
of  sand  in  a  place  where  ships  could  before  sail  in  safety,  the 
loss  is  to  attributed  to  the  act  of  God,  or  the  perils  of  the 
sea:  Id. 

Apply  this  principle  to  the  case  before  us,  and  consider 
whether  the  circumstances  under  which  the  loss  happened  do 
not  announce  a  degree  of  carelessness  or  temerity  in  the  skip- 
per  that  ought  to.  render  the  defendant  responsible  to  the 
plaintiff.  The  force  of  the  current  in  the  time  of  a  freshet,  and 
the  increased  danger  thence  arising  from  the  cypress  tree,  were 
well  known  to  the  skipper.  He  should  not  have  adventured  to 
pass  the  bend  at  such  a  time,  without  employing  adequate  pre- 
cautions to  obviate  the  danger,  if,  indeed,  any  precaution  could 
have  been  sufficient.  But  in  prosecuting  that  part  of  the  voy- 
age at  such  an  unseasonable  time,  he  took  the  risk  upon  him- 
ut^lf .  The  state  of  the  river,  it  is  true,  was  equally  known  to 
the  plaintiff;  but  he  neither  knew  the  consequent  hazard  con- 
nected with  this  part  of  it,  nor  does  it  appear  that  he  urged  the 
departure  of  the  skipper  in  the  face  of  such  danger.  Here, 
then,  was  no  tempest,  no  irresistible  impulse  of  natural  causes, 
but  a  fixed  and  well  known  danger,  which  every  man,  accus- 
tomed to  the  navigation,  would  calculate  upon  meeting  if  he 
proceeded  on  the  voyage  at  such  a  time,  with  only  the  usual 
number  of  hands;  and  even  these,  it  appears,  were  all  employed 
at  the  bow  of  the  boat,  whilst  none  were  left  in  the  stem  to 
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•counteract  ihB  teixdancj  of  the  ourrent  to  force  that  part  under 
the  tree.  Thu9,  in  the  ease  of  Amii  v.  Stephens^  1  Str.  128, 
^here  the  plaintiff  put  goods  on  board  the  defendant's  hoy 
'^hiah  sunk  in  consequence  of  a  sudden  gust  of  wind  as  she 
'Came  through  a  bridge,  the  court  held  the  defendant  not  liable, 
AS  the  accident  was  occasioned  by  the  act  of  God;  but  they  said 
it  the  defendant  had  Tentured  to  shoot  the  bridge,  at  a  tin>e 
"When  the  general  bent  of  the  weather  was  tempestuous,  he 
urould  have  been  liable.  The  rule  for  a  new  trial  must  be  made 
•baolute. 


Smith  v.  Williams. 

[1  MUBPHXT,  426.] 

Parol  Evidence  Inadmissible. —A  slave  having  been  fldd,  and  a 
memorandum  given,  set  forth  that  ''for  the  consideration  of  three  hun- 
dred dollars,"  the  slave  was  sold,  and  that  the  seller  "would  warrant 
and  defend  the  slave  against  the  claims  of  all  persons,"  bat  nothing 
was  stated  as  to  the  soundness  of  the  slave.  It  was  held  that  the 
buyer  could  not  be  permitted  to  prove  and  recover  on  a  parol  wanantj 
of  soundness. 

ItULE  AS  TO  Admission  of  Pabol  Evidence.  ^Where  anything  form- 
ing part  of  the  contract  is  left  out  of  the  writing  by  fraud  or  aocident» 
or  anything  forming  no  part  of  the  contract  is  inserted  by  fraud,  parol 
evidence  may  be  received  to  prove  these  facts.  But  where  nothing  ia 
omitted  or  inserted  in  the  writing  through  fraud,  accident  or  mintaVft 
fiarol  evidence  shall  not  be  permitted  to  show  that  the  agreement  ol 
the  parties  was  otherwise  than  the  writing  sets  forth. 

• 

Action  on  the  case  for  the  breach  of  warranty  in  the  sale  of  a 
^egro.  The  plaintiff  alleged  *' that  the  defendant  wanranted 
the  negro  to  be  sound  and  healthy,  as  far  as  he  knew;"  that 
the  negro  was  unsound  and  afflicted  with  rupture  at  the  time  of 
the  sale,  as  the  defendant  well  knew.  A  verdict  was  taken  for 
the  plaintiff  subject  to  the  opinion  of  the  court,  whether  he 
would  be  permitted  to  prove  such  warranty  when,  at  the  de- 
livery of  the  negro,  the  plaintiff  received  a  writing,  not  under 
«eal,  containing  the  following:  *'  I  do  warrant  and  defend  the 
«aid  negro  against  the  lawful  claim  or  claims  of  any  person  or 
persons  whomsoever,  unto  him,  the  said  Smith,  his  heirs  and 
assigns  forever,''  and  signed  by  defendant.  The  oonsideratioii 
was  expressed  to  be  three  hundred  dollars,  and  the  negio  de* 
scribed  as  "  one  negro  fellow,  named  George,  about  thixtf 
years  of  age."  The  instrument  had  been  proved  and  registered. 

By  Court,  Taylob,  J.     The  contract  between  the  parties  is 
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stated  at  length  in  the  special  case,  and  appean  to  be  both. 
formally  and  substantially  a  bill  of  sale  in  all  respeets,  except, 
as  to  the  want  of  a  seal.   This  omission,  however,  is  so  important, 
in  the  legal  estimation  of  the  paper,  that  it  cannot  be  olasse A 
amongst  specialties,  but  must  remain  a  simple  oontraot,  oik. 
which  no  additional  validity  can  be  conferred  bytiiesabsequeni. 
registration.    For  I  do  not  apprehend  that  any  legal  eflbct  can 
be  given  to  a  paper  by  recording  it,  if  that  ceremony  were  not. 
required  by  law.    It  might  not,  howeyer,  be  a  useless  inquiry 
to  consider,  whether  a  paper  containing  nearly  all  the  com«- 
ponent  parts  of  a  specialty  or  deed,  does  not  advance  some^ 
greater  claims  to  be  respected  in  the  scale  of  eyidence  than 
such  proofs  of  a  contract  as  rests  upon  the  memory  of  vntnesses. 
The  solemnity  of  sealed  instruments  has  been  from  the  earliest^ 
periods  of  the  law  highly  regarded,  because  the  fbrms  and\ 
ceremonies  which  accompany  them,  bespeak  deliberation  in  the  - 
parties,  and  afford  a  safe  ground  for  courts  and  juries  to  ascer-  - 
tain  and  settle  contested  rights.    This  deliberation  is  inferred,  ^ 
not  from  any  one  circumstance  attending  the  transaction,  buL 
as  the  general  effect  of  the  whole.    Thus  in  Plowd.  808,  B.  r 
"  It  is  said  that  deeds  are  received  as  a  lien  final  to  the  party 
making  them,  although  he  received  no  consideration  in  respect 
of  the  deliberate  mode  in  which  they  are  supposed  to  be  made, 
and  executed;  for  first  the  deed  is  prepared  and  drawn;  theni 
the  seal  is  affixed;   and,  lastly,  the  contracting  party  delivexa^ 
it,  which  is  the  consummation  of  his  resolution.'' 

Hence  it  appears  that  the  law  gives  to  deeds  a  respect  and 
importance  which  it  denies  to  any  other  contracts;  not  an  empty 
and  unmeaning  respect,  but  such  as  properly  arises  from  the« 
existence  of  all  those  circumstances  which  are  calculated  to  fix. 
and  make  authentic  the  contracts  of  men.  A  contract  cannot, 
be  a  deed,  if  either  it  is  not  prepared  and  drawn,  if  the  seal  be 
not  afibed,  or  if  it  be  not  delivered;  but  still  if  the  deliber>- 
ation  is  inferred  from  all  these  circumstances,  it  is  fsir  reasoi^ 
ing  to  presume  some  degree  of  deliberation  from  any  one  or 
two  of  them,  and  to  give  to  the  paper,  when  it  is  introduced  aa 
evidence  of  the  parties'  transaction,  precisely  saoh  CE«dence  aa 
belongs  to  it  from  its  partaking  more  or  less  of  the  nature  of  a 
deed. 

To  give  this  rule  a  practical  application  to  the  case  before  us^ 
the  oondusion  would  be  that  as  the  paper  is  vrithout  a  seal  it 
eannot  be  a  deed,  and  is  therefore  not  decisive  evidence  as  that 
instrument  is;  it  is  not  a  final  lien,  but  as  it  possesses  some  of 
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the  essentials  of  a  deed,  viz.,  a  formal  draught  and  deliyeiy,  so 
for  ib  shall  be  regarded  as  evidence  of  no  slight  natoie  of  the 
fact  it  is  introduced  to  establish.  The  writers  on  the  law  of 
evidence  have  accordingly,  in  arranging  the  decrees  of  proof, 
placed  written  evidence  of  every  kind  higher  in  the  scale  of 
probability  than  unwritten,  and  notwithstanding  ihe  splendid 
eloquence  of  Cicero  to  the  contrary  in  his  declamation  for  the 
poet  Archias,  the  sages  of  our  law  have  said  that  the  fallibility 
of  human  memory  weakens  the  effect  of  that  testimony  which 
the  most  upright  mind  awfully  impressed  with  the  solemnity  of 
an  oath  may  be  disposed  to  give.  Time  wears  away  the  dis- 
tinct image  and  clear  impression  of  the  fact,  and  leaves  in  the 
mind  uncertain  opinions,  imperfect  notions  and  vague  surmises. 

It  is,  however,  contended  by  the  plaintiffs  that  contracts  by 
our  law  are  distinguished  by  specialty  and  by  parol;  that  there 
is  no  third  kind,  and  that  whatever  is  not  a  specialty,  though  it 
be  in  writing,  is  by  parol.  To  establish  this  position  a  case  ia 
cited  from  7  T.  B.  350,  by  which  it  is  certainly  proved.  Bat 
the  position  being  established,  whether  it  will  authorise  the 
inference  that  parol  evidence  is  admissible  to  vary  and  extend 
written  evidence,  will  best  appear  from  an  examination  of  the 
case  and  from  some  attention  to  the  question  which  called  for 
the  solution  of  the  court.  In  the  case  cited,  the  declaration 
states  that  the  defendant  being  indebted  as  administratrix, 
promised  to  pay  when  requested,  and  the  judgment  is  against 
her  generally.  From  this  statement  it  is  manifest  that  the 
promise  could  not  be  extended  beyond  the  consideration  which 
was  in  another  right  as  administratrix,  and  made  to  bind  the 
defendant  personally.  But  in  order  to  avoid  this  objection  it 
was  contended  that  the  promise  being  reduced  to  writing,  the 
necessity  of  a  consideration  was  dispensed  with,  and  that  the 
fact  of  its  having  been  made  in  writing  might  well  be  presumed 
after  verdict,  if  necessary  to  support  the  verdict,  which  latter 
position  was  conceded  by  the  court. 

It  is,  then,  perfectly  evident,  that  the  only  question  in  the 
case  was  whether  nudum  pactum  could  be  alleged  against  a  eon- 
tract  in  writing,  but  without  seal.  That  it  oould  not,  had  been 
a  notion  entertained  by  several  eminent  men,  and  amongst  the 
rest,  by  the  learned  commentator,  who  observes  that  '*  every 
bond,  from  the  solemnity  of  the  instrument,  and  ev^iy  note, 
from  the  subscription  of  the  drawer,  oarxies  with  it  internal  eri* 
dence  of  a  good  consideration."  This  doctrine,  however,  is  iiH 
accurate  as  applied  to  notes,  when  a  suit  is  brought  1^  the 
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payee,  and  ia  only  oorreoi  as  between  the  indonee  and  drawer. 
To  demonstrate  the  proprieiy  of  the  objection,  it  became  neces" 
eaxy  for  the  oonrt  in  Bonn  v.  Hughes,  in  noiis,  7  T.  B.  850,  to 
enter  into  a  definition  and  classification  of  contracts,  into  those 
by  specialty  and  those  l^  parol;  to  which  latter  dirision  every 
contract  belongs  that  is  not  sealed,  though  it  may  be  written. 
Every  written  unsealed  contract  is,  therefore,  in  the  strict  lan« 
guage  of  legal  precision,  a  parol  contract,  and  like  all  others, 
must  be  supported  by  a  consideration. 

But  let  it  be  considered,  what  the  court  would  have  said,  if 
the  case,  instead  of  requiring  them  to  give  a  precise  and  com* 
prehensive  definition  of  contracts,  bad  called  upon  them  for  a 
description  of  the  evidence  by  which  contracts  may  be  sup- 
ported. They  would,  I  apprehend,  have  said,  because  the  law 
says  so,  the  evidence  which  may  be  adduced  in  proof  of  a  con* 
tract  is  threefold:  1.  Matter  of  record;  2.  Specialty;  3.  Un- 
sealed  written  evidence  or  oral  testimony.  It  is,  therefore, 
necessary  to  distinguish  between  a  contract  and  the  evidence  of 
a  contract;  for  though  they  may  be  and  are,  in  many  cases, 
identified,  yet  in  legal  language  a  parol  contract  may  be  proved 
by  written  evidence.  This  is  the  case  now  before  us,  and  this 
brings  me  to  the  question  it  presents,  which  I  understand  to 
be:  Whether  oral  evidence  is  proper  to  extend  and  enlarge  a 
contract  which  the  parties  have  committed  to  writing?  The 
first  reflection  that  occurs  to  the  mind  upon  the  statement  of 
the  question,  independent  of  any  technical  rules,  is  that  the 
parties,  by  making  a  written  memorial  of  their  transaction,  have 
implicitly  agreed  that  in  the  event  of  any  future  misunder- 
standing, that  writing  shall  be  referred  to  as  the  proof  of  their 
act  and  intention;  that  such  obligations  as  arose  from  the 
paper,  by  just  construction  or  legal  intendment,  should  be 
valid  and  compulsoiy  on  them;  but  that  they  would  not  sub- 
ject themselves  to  any  stipulations  beyond  their  contract;  be- 
cause, if  they  meant  to  be  bouod  by  any  such,  they  might  have 
added  them  to  the  writing,  and  thus  have  given  them  a  clear- 
ness, a  force  and  a  direction  which  they  could  not  have  by 
being  intrusted  to  the  memory  of  a  witness.  For  this  end  the 
paper  is  signed,  is  witnessed  and  is  mistakenly  recorded.  But 
the  plaintiff  says,  besides  the  warranty  of  title  contained  in  the 
writing,  the  defendant  made  me  another  warranty  as  to  the 
quality,  which  I  can  prove  by  a  witness  present  at  the  time; 
and  though  he  has  complied  with  the  warranty  which  was  com- 
mitted to  writing,  yet  he  has  broken  the  one  which  was  orally 
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made,  whence  I  am  injured  and  seek  compensation.  We  axe 
then  to  decide,  whether  the  law  deems  sooh  proof  admiaBible. 
By  the  common  law  of  England  there  were  but  few  oontrads 
neoesearj  to  be  made  in  writing.  Property  lying  in  grants,  as 
rights  and  future  interests,  and  that  sort  of  real  property  to 
which  the  term  of  incorporeal  hereditament  applies,  must  have 
been  authenticated  by  deed.  So  the  law  remained  until  the 
statute,  32  Hen.  VULl.,  which  permitting  a  partial  disposition 
of  land  by  will  required  the  will  to  be  in  writing;  but  estates 
in  land  might  still  be  conveyed  by  a  symbolical  deliveiyin 
presence  of  the  neighbors,  without  any  written  instrument; 
though  it  was  thought  prudent  to  add  security  to  the  transae- 
tion  by  the  charter  of  feoffment.  The  statute  of  29  Car.  2, 
commoDly  called  the  statute  of  frauds,  has  made  writing  and 
signing  essential  in  a  great  variety  of  cases  wherein  they  were 
not  so  before,  and  has  certainly  increased  the  necessity  of 
caution  in  the  English  courts,  with  respect  to  the  admission  of 
verbal  testimony,  to  add  to  or  alter  written  instruments  in  cases 
coming  within  the  provisions  of  that  statute.  That  law  being 
posterior  to  the  date  of  the  charter  under  which  this  state  was 
settled  has  never  had  operation  here;  so  that  the  common  law 
remained  unaltered  until  the  year  1715,  when  a  partial  enact- 
ment was  made  of  the  provisions  of  the  English  statute.  The 
law  must  therefore  be  sought  for  in  cases  arising  before  the 
statute  of  frauds,  and  expositions  upon  that  statute  are  not 
otherwise  authoritative  than  as  they  affirm  or  recognize  the 
ancient  law.  But  I  believe  there  can  be  no  doubt  that  the  rule 
is  as  ancient  as  any  in  the  law  of  evidence,  and  that  it  existed 
before  the  necessity  of  reducing  any  act  into  vrriting  was  intzo- 
duced.  In  Plowd.  845,  Lord  Dyer  remarks,  **  men's  deeds  and 
wills  by  which  they  settle  their  estates  are  the  laws  which 
private  men  are  allowed  to  make,  and  they  are  not  to  be  altered 
even  by  the  king  in  his  courts  of  law  or  conscienee."  In  Rul^ 
land's  ccise,  5  Coke,  the  court  resolved  that  it  was  very  incon- 
venient that  matters  in  writing  should  be  controlled  by  aver- 
ment of  parties,  to  be  proved  by  uncertain  testimony  of  slip- 
pery memory,  and  should  be  perilous  to  purchasers,  farmers^ 
etc.  In  the  case  of  Meres  v.  Ansel,  8  Wils.  275,  is  directly  in 
point  upon  the  general  principle,  to  show  that  parol  evidence 
shall  not  be  admitted  to  contradict,  disannul,  or  substantially 
vary  a  written  agreement.  In  2  Atk.  884,  Lord  Hardvricks 
says:  ''It  is  not  only  contrary  to  the  statute  but  to  common 
law  to  add  anything  to  a  written  agreement  by  parol  evidenoe," 
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All  written  contzaots,  says  Justice  ABhuxst,  whether  hy  deed  ox 
Bot,  are  intended  to  be  standing  evidence  against  the  parties 
entering  into  ihem:  4  T.  B.  881.  In  1  Yes.  jnn.  241,  parol 
evidence  to  prove  an  agreement  made  npon  the  purchase  of  an 
annuity  that  it  was  redeemable  was  rejected.  In  a  very  recent 
case,  in  7  Yes.  211,  we  are  furnished  vrith  the  opinion  of  the 
present  master  of  the  toUb^  Sir  William  Grant,  than  whom  no 
judge  ever  ranked  higher  in  the  estimation  of  his  contempo- 
raries, for  profound  and  accurate  knowledge  in  legal  science, 
and  a  proper  and  discriminating  application  of  well  grounded 
principles  to  the  cases  which  arise  in  judgment  before  him. 
His  observations  are:  **  By  the  rule  of  law,  independent  of  the 
statute,  parol  evidence  cannot  be  received  to  contradict  a  writ- 
ten agreement.  To  admit  it  for  the  purpose  of  proving  that 
the  written  instrument  does  not  contain  the  real  agreement 
would  be  the  same  as  receiving  it  for  eveiy  ^xtxpose.  It  was 
for  the  purpose  of  shutting  out  that  inquiry  that  the  rule  was 
adopted.  Though  the  vrritten  instrument  does  not  contain  the 
terms,  it  must  in  contemplation  of  law  be  taken  to  contain  the 
agreement  as  furnishing  better  evidence  than  any  parol  can 
supply." 

To  these  authorities  I  will  add  a  decision  of  the  circuit  court 
of  PennEfylvania,  because  it  appears  to  be  in  principle  the  veiy 
case  under  consideration.  An  action  on  the  case  was  brought 
to  the  assignee  of  a  bond  against  the  assignor,  upon  a  written 
assignment  in  general  terms.  The  plaintiffs  offered  oral  evi- 
dence to  show  that  the  defendant  had  expressly  guaranteed  the 
payment  of  the  bond.  '*  Chase,  Justice.  You  may  explain, 
but  yon  cannot  alter  a  written  contract  by  parol  testimony.  A 
case  of  explanation  implies  uncertainty;  ambiguity  and  doubt 
upon  the  face  of  the  instrument.  But  the  proposition  now  is  a 
plain  case  of  alteration;  that  is,  an  offer  to  prove  by  witnesses, 
thai  the  assignor  promised  something  beyond  the  plain  words 
sad  meaning  of  his  written  contract.  Such  evidence  is  inad- 
missible, and  has  been  so  adjudged  in  the  supreme  court,  in 
Clark  V.  Bussell,  8  Dall.  415.  I  grant  that  chancery  will  not 
connne  itself  to  the  strict  rule  in  cases  of  fraud  and  of  trust, 
but  we  are  sitting  as  judges  at  common  law,  and  I  oan  perceive 
no  reason  to  depart  from  it."  I  suppose  the  above  authorities 
are  amply  sufficient  to  establish  the  proposition  for  which  they 
are  cited,  and  therefore,  I  forbear  to  make  any  other  references 
for  that  purpose.  The  exceptions  to  the  general  rule  may  be 
comprised  under  the  heads  of  fraud,  surprise,  mistake  in  oases 
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of  resulting  trust,  to  rebut  an  equity,  or  to  explain  latent 
ambiguities,  and  there  may  also  be  some  other  oases  which  can- 
not be  properly  ranged  under  the  titles  specified.  But  as  the 
case  stated  is,  in  my  opinion,  directly  opposed  by  the  general 
rule,  BO  far  as  it  seeks  to  establish  the  proof  of  warranty  as  to 
quality  by  parol,  and  presents  no  fact  to  bring  it  within  any  of 
the  exceptions,  it  would  be  needless  to  multiply  authorities  with 
respect  to  them. 

As  to  the  exception  on  the  ground  of  fraud,  I  conceive  that 
only  occurs,  where  something  intended  to  have  been  inserted  in 
the  contract,  is  omitted  through  the  misrepresentation  or  unfair 
practice  of  one  of  the  parties.  In  such  case  the  omission  may 
be  supplied  by  parol  evidence.  But  there  is  no  allegation  here 
that  the  additional  warranty  was  intended  or  understood  by 
either  party  to  have  been  inserted  in  the  agreement. 

It  is  also  necessary  to  attend  to  the  nature  of  the  r«)medy 
adopted  by  the  plaintiffs  in  this  case,  which  is  founded  on  the 
warranty,  and  is  in  aaaumpsit.  The  questions  arising  upon  the 
general  issue  are,  whether  the  warranty  was  made,  and  whether 
it  was  true  at  the  time  of  making.  For,  if  the  warranty  were 
made,  and  not  complied  with,  it  is  wholly  immaterial  whether 
the  defect  was  known  to  the  seller  or  not,  a  principle  that  seems 
to  extend  to  every  case  where  the  plaintiff  proceeds  on  the 
warranty.  But  in  an  action  of  deceit,  the  scienter,  or  fraud,  is  a 
material  part  of  the  declaration,  and  must  be  brought  home  to 
the  defendant  to  authorize  a  recovery  against  him;  and  in  such 
case  it  seems,  from  the  authorities,  that  proofs  of  the  fraudulent 
conduct  of  the  defendant  may  be  drawn  from  sources  dehors  Hib 
written  contract.  It  cannot  be  contended,  that  inserting  the 
scienter  in  a  declaration  on  the  warranty  will  convert  it  into  an 
action  of  deceit,  founded  on  tort.  In  the  latter  action,  the 
knowledge  of  the  defendant  or  something  equivalent  to  it,  by 
which  the  fraud  is  charged,  is  a  substantive  allegation,  and 
must  be  proved;  in  the  former,  it  is  merely  surplusage,  and 
may  be  rejected. 

'fhe  limitatiOiiJi  of  the  admianon  of  parol  evidence  are  admiraUy  stated 
in  this  case.  The  caaea  on  this  aabject  are  eThanatively  eyamiaed  in  a  nota 
to  the  case  of  WooUam  v.  Beam,  2  Leadmg  Gaa.  £%.  ikd,  4  Am.  Ed. 
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State  v.  Owen. 

(1  IffimnET,  403.] 

PosM  OF  Inbiotment.— In  an  indictment  for  mnider«  where  the  death  was 
oecaaioned  by  a  womnd,  bruise,  or  other  asBault^  the  atroke  maat  be  ex- 
pxeaely  laid. 

Same. — ^In  an  indictment  charging  **  that  A.  feloniously  and  of  his  malice 
aforethought,  assaulted  B.,  and  with  his  sword,  etc.,  then  and  there 
struck  him,"  etc.,  the  first  allegation  of  feloniously  and  of  his  malice 
aforethought,  applied  to  the  assault,  runs  also  to  the  stroke,  to  which 
it  is  essentiaL 

Dkscbiftion  of  Wound.— Wlfere  in  an  indictment  for  murder,  the  death 
is  charged  to  be  occasioned  by  a  wound,  the  description  of  the  wound 
must  be  set  forth  in  the  indictment,  its  length,  breadth,  depth,  etc., 
where  they  are  capable  of  description;  and  the  omission  of  such  de- 
scription is  fatal  to  the  indictment.  But  where  the  death  is  charged 
to  be  occasioned  by  a  bruise,  a  description  of  its  dimensions  is  not  nec- 
essary. 

IimicTiiENT  for  murder.    The  defendant  was  found  guilty,  anc 
the  question  submitted  was,  whether  sentence  of  death  coulc 
be  pronounced  against  him  on  the  indictment,  which  was  as 
follows: 

**  State  of  Nobth  Cabolina,  )  Superior  Ck)URT  of  Law, 

Wake  County.  |  October  Term,  1809. 

''  The  jurors  for  the  state  upon  their  oaths  present,  that  John 
Owen,  late  of  the  county  and  state  aforesaid,  cabinetmaker,  not 
haying  the  fear  of  God  before  his  eyes,  but  being  moved  and 
seduced  by  the  instigation  of  the  devil,  on  the  night  of  the 
twenty-first  day  of  April,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  nine,  with  force  and  arms,  at  the  city  of 
Baleigh,  in  the  county  of  Wake  aforesaid,  in  and  upon  one  Pat- 
rick Conway,  in  the  peace  of  Qod  and  the  state  then  and  there 
being  feloniously,  willfully,  and  of  his  malice  aforethought, 
did  make  an  assault;  and  that  he,  the  said  John  Owen,  with  a 
certain  stick  of  no  value  which  he  the  said  John  Owen  in  both 
bis  bands  then  and  there  had  and  held,  the  said  Patrick  Con- 
way, in  and  upon  the  head  and  face  of  him  the  said  Patrick 
Conway,  then  and  there  feloniously,  willfully,  and  of  his  malice 
aforethought,  did  strike  and  beat,  giving  to  the  said  Patrick 
Conway,  then  and  there,  with  the  pine  stick  aforesaid,  in  and 
upon  the  head  and  face  of  him  the  said  Patrick  Conway,  several 
mortal  wounds,  of  which  said  several  mortal  wounds  the  said 
Patrick  Conway  then  and  there  instantly  died;  and  so  the 
jurors  aforesaid,  upon  their  oath  aforesaid  do  say,  that  the 
■aid  John  Owen  the  said  Patrick  Conway,  in  manner  and  form 
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aforesaid,  felonionsly,  willfully,  and  of  his  malice  aforethoaght, 
did  kill  and  murder,  against  the  peace  and  dignity  of  the  state. 

*'  OuvEB  Fttts,  Attorney-general/' 

SeaweU,  for  the  prisoner,  took  two  esoeptions  to  the  indict- 
ment: 1.  That  in  that  part  which  states  the  mortal  woands,  the 
stroke  is  only  laid  by  implication;  2.  That  the  indictment  does 
not  set  forth  the  length  and  depth  of  the  mortal  wounds. 

Pottery  for  the  state,  as  to  the  first  exception,  cited :  Co.  litt. 
803  a;  4  Comy.  Dig.  875;  1  Doug.  158;  Cowp.  682;  2  Hale 
P.  C.  170;  2  Hawk.  ch.  23,  sec.  89;  Id.  ch.  25,  sec.  61;  Leach, 
98;  Cowp.  484,  486,  491,  492,  493;  and  the  appendix  to  4  Bl. 
Com.  As  to  the  second  exception,  counsel  cited:  2  Hawk.  ch. 
23,  sec.  81;  2  Hale,  186;  4  Comy.  Dig.  381;  and  the  opinion  of 
Lord  Ellenborough  in  The  King  v.  Stephens,  5  East,  259,  260. 

The  judges  were  unanimous  that  the  first  exception  was  in- 
sufficient, and  upon  this  point  their  opinion  was  as  follows: 

By  Court,  Tatlob,  J.  Li  endeavoring  to  form  a  correct  opinion 
on  the  points  argued  in  this  case,  it  is  the  design,  not  less  than 
the  duty  of  the  court,  to  conform  to  the  principles  of  law,  as 
they  are  laid  down  in  the  works  of  authority.  We  disclaim 
all  right  of  giving  to  them  a  rigorous  construction,  to  aid  the 
prisoner's  acquittal,  or  of  relaxing  their  true  meaning,  to  effect 
his  condemnation.  Like  eyery  other  citusen  in  his  situation, 
he  is  entitled  to  the  full  benefit  of  the  constitutional  provisions 
devised  to  promote  the  security  of  all;  and  though  the  most 
atrocious  criminality  may  have  been  proved  to  the  satisfaction 
of  the  jury,  yet  legal  condemnation  ought  never  to  be  separated 
from  legal  proofs.  And  we  cannot  too  strongly  impress  it  on 
onr  minds,  that  want  of  the  requisite  precision  and  certainty, 
which  may  at  one  time  postpone  or  ward  off  the  punishment  of 
guilt,  may  at  another  present  itself  as  the  last  hope  and  only 
asylum  of  persecuted  innocence.  It  must,  however,  be  oon- 
fessed  that  there  is  in  the  ancient  reasoning  on  this  branch  of 
the  law  a  degree  of  metaphysical  and  frivolous  aubtilty  strongly 
characteristic  of  the  age  in  which  it  was  introduced;  when  at 
the  revival  of  letters  the  first  efforts  of  learning  were  laborious 
and  rude,  and  scarcely  a  ray  of  common  sense  penetrated  the 
donds  of  pedantry.  Were  a  system  now  to  be  established,  it 
it  probable  that  much  of  the  jargon  of  the  law  would  be  ex- 
ploded, and  that  no  objection  would  prevail  against  an  indict- 
ment, or  any  other  instrument  which  conveyed  to  the  mind  in 
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an  intelligible  fonn  its  intended  impression.  Bnt  we  must  fol- 
low in  the  footsteps  of  those  who  have  preceded  us,  until  the 
legislature  thinks  fit  to  interfere;  though  we  have  no  wish  to 
extend  the  particularity  further.  On  this  subject  the  sentiments 
of  an  eminent  judge  have  been  properly  read  by  the  counsel  for 
the  state;  since,  although  he  was  conspicuous  for  his  tender- 
ness to  criminals,  as  well  as  for  every  manly  and  christian  virtue, 
yet  he  condemned  this  nicety  as  a  reproach  to  the  laws.  We 
would  also  refer  to  the  opinion  of  another  illustrious  man,  de- 
livered a  century  afterwards;  a  man  who  had  devoted  a  long 
life  to  the  cultivation  of  the  science  he  so  ably  dispensed. 

The  first  exception  taken  to  this  indictment  is  that  in  that  part 
of  it  which  states  the  mortal  wound,  the  stroke  is  only  laid  bj 
implication.  The  rule  laid  down  by  the  writers  is,  that  where 
the  death  is  occasioned  by  a  wound,  bruise,  or  other  assault, 
the  stroke  should  be  expressly  laid.  In  every  case,  however, 
where  the  objection  has  been  heretofore  taken,  there  is  an  omis- 
sion of  the  express  charge  of  the  stroke^  in  that  part  of  the  in- 
dictment where  it  is  charged  in  this. 

In  Long's  case,  5  Co.  120,  the  word  "discharged"  is  used. 
There  seems  to  be  no  case  where  a  repetition  of  the  stroke  is 
required  after  the  participle  giving,  if  it  had  been  directly 
charged  in  the  preceding  clause.  A  critical  examination  oi 
Long's  case,  supposing  it  to  be  of  good  authority,  which  is  by 
no  means  certain,  will  show  that,  instead  of  supporting,  its 
tendency  is  to  repel  the  exception  in  this  case.  Tha  material 
words  of  the  indictment  necessary  to  be  taken  into  view  in  ixm<^'« 
case  were  *'that  the  aforesaid  H.  D.,  a  certain  pistol,  etc., 
loaded  with  powder  and  a  leaden  bullet,  etc.,  in  and  upon  the 
said  n.  Long  discharged,  giving  to  the  said  H.  Long  then  and 
there  with  the  leaden  bullet  aforesaid,  so  as  aforesaid  sent  forth 
from  the  said  pistol  by  the  said  H.  D.  one  mortal  wound,"  etc. 
The  court,  in  giving  judgment,  divided  the  objection  into  two 
parts:  1.  The  clause  before  the  words  "giving  him;"  2.  The 
clause  containing  these  words:  and  they  resolved  that  the  first 
clause  was  not  sufficient  of  itself,  for  although  H.D.  discharged 
the  pistol  upon  him,  it  may  be  that  he  was  not  struck  by  it. 
Then  the  second  clause  cannot  make  it  good,  for  the  clause  of 
"  giving,"  etc.,  depends  on  the  said  first  clause,  and  describes 
the  wound  only  to  show  it  to  be  mortal,  which  ought  to  appear 
by  the  first  sentence  to  be  given;  because  in  that  case  the  par- 
ticiple determines  the  verb.  But  here  it  did  not  appear  by  the 
first  clause  that  a  stroke  was  given,  and  then  "giving,"  etc.. 
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cannot  supply  it;  for  that  is  a  participle  depending  upon  the 
Terb  precedent,  and  the  yerb  precedent  is  '*  discharged/'  and 
"  discharged  "  may  be  without  a  stroke.  Although  the  gram- 
mar and  logic  of  tiiat  case  are  refined,  yet  the  court  do  not,  in 
their  reasoning,  intimate  the  necessity  of  inserting  after  the 
participle  '*  giving,''  the  manner,  the  quo  modo  of  the  wound. 
Their  opinion  is  that  if  there  had  been  a  direct  allegation  of  a 
stroke  in  the  first  clause,  the  participle  '^giving ''would  have 
connected  it  with  the  second  clause,  and  made  the  indictment 
good.  But  the  decision  was  not  approved  of  in  after  times,  for 
Lord  Holt  said,  that  by  his  consent  they  would  not  be  so  nice 
again,  and  that  there  was  not  a  case  in  the  law  like  that;  and 
its  authority  is  admitted  to  be  considerably  shaken  in  a  recent 
case. 

To  sustain  this  exception  would  be  to  establish  a  precedent 
more  exceptionable  than  that  in  Lon^s  ccae;  and  instead  of 
promoting  perspicuity  and  simplicity  of  language  in  indict- 
ments, would  seem  only  to  introduce  tedious  and  perplexing 
tautology.  Yet  this  is  not  required  even  in  the  statement  of 
those  terms  of  art  so  peculiarly  appropriated  to  the  description 
of  particular  offenses,  that  they  cannot  be  supplied  by  any  cir- 
cumlocution. For  where  the  indictment  charged  that  A.  feloni- 
ously, and  of  his  malice  aforethought,  assaulted  B.,  and  with  a 
sword,  etc.,  then  and  there  struck  him,  etc.,  the  first  allegation 
of  feloniously  and  of  his  malice  aforethought  applied  to  the 
assault,  ran  also  to  the  stroke,  to  which  it  is  essential.  An  indict- 
ment against  Mary  Nicholson  for  poisoning  Elizabeth  Atkin- 
son, stated  that  the  prisoner  did  willfully,  feloniously  and  of 
her  malice  aforethought  mix  poison,  viz.,  white  arsenic,  with 
flour  and  milk,  with  the  intent  that  the  same  should  be  after- 
wards taken  and  eaten  by  the  deceased,  and  the  said  flour  and 
milk  so  mixed  with  the  poison  as  aforesaid,  then  and  there  de- 
livered to  the  deceased,  etc.  This  was  holden  sufficient  by  all 
the  judges,  without  adding  the  words  "  feloniously  and  of  her 
malice  aforethought ''  to  the  allegation  of  delivering  the  poison. 
For  they  considered  that  these  words  ran  by  the  word  *'  and" 
and  the  words  *'then  and  there."  But  if  the  sentence  had  not 
been  so  connected,  a  different  construction  would  have  pre- 
vailed. 

The  indictment  before  us  contains  a  direct  allegation  of  a 
stroke,  accompanied  with  the  necessary  terms  of  art,  and  all  the 
sentences  are  connected  together  by  the  words  ''and"  and 
"then  and  there;"  so  that  in  all  these  respects,  it  bears  the 
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flfadet  form  of  oftnyiog  forward  from  one  iMiitence  to  another, 
the  criminal  charge.  Further  repetition  might  have  obscured, 
but  could  not  hare  illustrated  the  charge,  nor  could  it  haye 
brought'  the  indictment  nearer  to  the  most  approved  precedents. 
3n  this  point,  therefore,  the  court  are  unanimously  of  opinion 
against  the  prisoner. 
Ab  to  the  second  exception,  the  judges  were  divided  in  opinion. 

HsNDBBSON,  J.,  observed  that  if  the  court  were  now  about  to 
decide  on  the  propriety  of  requiring  the  dimensions  of  any 
wound  charged  in  an  indictment  to  be  mortal,  to  be  set  out,  he 
should  be  clearly  of  opinion  that  it  was  unnecessary.  But  as 
immemorial  custom  and  all  the  authorities  have  determined, 
though  not  for  reasons  satisfactory  to  his  mind,  that  wherever 
a  death  is  stated  to  be  occasioned  by  a  wound,  that  the  length, 
breadth  and  depth  of  the  wound  should  be  described  where 
they  are  capable  of  description;  and  as  the  word  "  wounds  "  is 
used  in  this  indictment,  the  dimensions  of  those  wounds  ought 
to  have  been  stated.  The  judge  obsctrved  that  a  precedent  had 
been  produced  from  West's  Symbolcog^phy,  which  did  not  seem 
to  make  this  necessary;  but  this  was  not  an  authority,  it  was  a 
mere  precedent  upon  which  no  judgment  had  passed,  and  the 
omission  might  have  been  made  by  mistake.  On  examining  all 
the  books,  he  could  find  no  authority  where  a  death  is  charged 
in  an  indictment  to  be  produced  by  a  wound,  that  the  dimen- 
sions of  the  wound  are  omitted.  It  is  not  for  the  court  to  deter- 
mine why  this  description  is  required,  it  is  enough  for  them  to 
know  that  the  law  does  require  it,  and  believing,  both  from 
authority  and  precedent,  that  this  was  the  law,  he  felt  it  to 
be  his  duty  so  to  pronounce  it. 

LowBiB  and  Hall,  JJ.,  gave  concurring  opinions. 

Tatlob,  J.,  delivered  a  dissenting  opinion,  and  with  him 
Locks,  J.,  concurred. 

The  indictment  being  adjudged  insufficient  by  a  majority  of 
the  court,  the  prisoner  was  remanded  to  jail  to  answer  the  same 
charge,  to  be  preferred  against  him  upon  another  bill  of  indict- 
ment. 


Coooeming  the  points  decided  in  this  case,  Bishop,  2  Cr.  Proced.,  sec, 
516,  thus  remarks:  "  The  act  by  which  the  wound  was  inflicted  will,  of 
course,  vary  in  the  indictment  with  the  facts  of  the  several  cases.  There 
must  be  such  a  rational  connection  between  the  instrument  used  and  the 
which  was  made  of  the  instrument,  as  conducts  us  duly  to  the  end. 
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naiiMiIy*  Urn  aMurftal  wound  giwn.    Thw,  if  &•  womid  eame  firom  a  Uflv, 
the  stroke  nnifll  be  expreealy  laid"  (citing  principal  caes). 

Again,  tea  520:  ''In  the  United  States  there  ie  a  case  in  which  the 
North  Carolina  court,  by  a  majority  of  its  members,  appears  to  iiave  dang 
to  the  old  idea.  And  even  Taylor,  J.,  who  dissented  from  the  opinion  of 
the  majority,  said:  '  He  came  to  this  conclnsion,  that  wherever  the  desth 
was  occasioned  by  a  cut  with  a  sword,  dagger  or  other  edged  instmrnent^ 
it  is  necessary  to  state  the  dimensions  of  the  wound;  but  when  the  death 
is  occasioned  by  a  dub,  cudgel,  or  stick,  it  is  sufficient  to  state  the  wound 
without  the  dimensions.'  But  afterwards,  in  the  same  state,  this  doctrine, 
perhaps  under  the  pressure  of  a  statute,  appears  to  have  given  phuse  to  the 
doctrine  which  in  later  yean  has  prevailed  in  England:  State  t.  Motet,  8 
Dev.  427.  Elsewhere  in  this  country  it  was  probably  never  neoeasary  to 
state  the  dimanauma  of  the  wound." 


Critcher  V.  Walker. 

[1  UimFBR,-488.1 

GiBCcrifSTANCBS  Detebmining  Sale  or  Mortgage.— In  determiniug 
whether  a  transaction  sl^ll  be  regarded  as  a  conditional  sale  and  not  a 
mortgage,  regard  will  be  had:  1.  When  the  money  advanced  is  equal, 
or  nearly  so,  to  the  value  of  the  goods  conveyed;  2.  When  a  stipulation 
is  in  the  contract  that  he  who  advances  the  money  and  reoeives  Ilia 
goods  shall  hold  the  goods  subject  to  the  claim  of  him  from  whom  he 
receives  them,  until  a  particular  day,  and  subject  to  his  loss  if  they  be 
destroyed  by  that  day;  but  to  hold  them  free  from  such  claim  after  the 
day,  and  subject  to  hb  own  loss  if  they  be  destroyed  or  perish  after 
the  day. 

Bight  of  Redemption.— In  mortgages,  the  want  of  a  covenant  for  the 
repayment  of  the  mortgage  money  is  no  bar  to  a  redemption;  nor  in 
such  case  is  the  mortgagee  without  remedy,  although  the  goods  be  de- 
stroyed or  not  sufficient  in  value  to  pay  the  debt;  in  equity  he  may  re- 
cover the  money  from  the  mortgagor,  as  every  mortgage  implies  a  loan, 
and  every  loan  a  debt 

Bill  praying  for  the  redemptioQ  of  a  negro  woman  and  her 
increase;  which  woman  complainant  alleged  he  deliyered  to  de- 
fendant in  1785  as  security  for  the  sum  of  seventy  poundSi 
loaned  to  complainant  by  defendant.  It  was  also  alleged  that 
in  1797  a  tender  of  the  money  was  made  to  defendant,  together 
with  a  demand  for  the  negro  Mag  and  her  children  bom  while 
with  defendant,  but  that  he  refused  to  accept  the  money  or  sur- 
render the  negroes;  and  that  at  the  time  of  deliyering  thf 
woman  to  defendant  complainant  executed  a  bond  to  him  f oi 
the  sum  loaned,  which  bond  defendant  still  held.  The  defend- 
ant pleaded  a  conditional  sale.  The  Endings  of  the  jury  were 
as  follows:   1.  That  defendant  had  kept  possession  of  the  bcmd 
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from  the  time  it  was  given,  and  had  not  offered  to  return  it  to 
oomplainant;  2.  That  aeventy  pounds  was  the  Talue  of  the  ne* 
.gro  girl  Mag  at  the  time  she  was  delivered  to  the  defendant  in 
1785;  8.  That  she  was  to  remain  in  the  possession  of  the  de- 
fendant, iE(ubjeot  to  the  claim  of  the  complainant,  until  the 
twenty-fifth  December  in  that  year,  and  up  to  that  day  com* 
plainant  was  to  pay  no  interest  on  tiie  money  advanced,  but  the 
negro's  work  should  be  for  the  interest;  4.  That  the  complain* 
ant  was  to  bear  the  loss  if  the  negro  died  before  the  twenty- 
fifth  December;  and  that  the  defendant  was  to  bear  the  loss  if 
fihe  died  after  that  day;  5.  That  complainant  had  not  paid  the 
anoney  due  on  his  bond,  nor  applied  to  the  defendant  to  hare  it 
surrendered  up  to  him. 

The  case  came  before  tins  court  on  the  pleadings  and  the 
findings  of  the  jury. 

By  Court,  Hall,  J.  The  allegations  of  the  complainant's  bill 
exhibits,  in  almost  all  respects  the  features  of  a  mortgage;  the 
answer  of  the  defendant,  those  of  a  conditional  sale.  But  as 
neither  is  evidence  except  as  against  the  party  from  whom  they 
eame,  we  must  have  recourse  to  the  facts  as  found  by  the  jury. 
It  is  of  importance  to  keep  in  view,  that  one  of  these  facts  is, 
that  seventy  pounds,  Yizginia  currency,  was  the  value  of  the 
negro  at  the  time  she  went  into  the  possession  of  the  defendant, 
a  circumstance  which -does  not  happen  in  mortgages,  but  is 
often  found  in  conditional  sales.  A  circumstance  in  which  the 
transaction  resembles  a  mortgage  is  this,  that  if  the  negro  died 
before  the  twenty-fifth  December,  1785,  the  complainant  was  to 
bear  the  loss;  on  which  account  he  gave  his  bond  for  the  money. 
The  defendant,  in  his  answer,  states  that  the  bond  was  given  to 
secure  the  debt,  if  the  negro  died  before  that  day.  Although 
the  jury  do  not  find  expressly  that  the  bond  was  given  for  that 
and  no  other  purpose,  yet  they  find  that  which  is  tantamount  to 
it;  for  they  find  that  the  defendant  was  to  bear  the  loss  in  case 
the  negro  died  after  the  twenty-fifth  December,  1785;  which 
finding  seems  to  distinguish  the  case  from  a  mortgage.  For  if 
the  negro  had  died  after  that  day,  and  suit  had  been  brought 
upon  the  bond  for  the  money,  a  court  of  equity  would  have  en- 
joined the  proceedings,  if  this  fact  had  been  made  to  appear; 
the  consequence  of  which  would  have  been,  that  the  defendant 
must  have  borne  the  loss.  This  is  not  like  the  case  of  a  mort- 
gage reported  in  2  Atk.  496,  and  the  same  principle  is  to  be 
found  in  many  other  cases,  "  that  in  mortgages  the  want  of  a 
covenant  for  tiie  repayment  of  the  mortgage  money  is  no  bar  to 
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a  redemption/'  For  although  there  is  no  bond  or  covenant  for 
the  payment  of  the  mortgage  money,  yet  the  mortgagee  is  not 
without  remedy:  See  the  case  of  King  y.  King,  8  P.  Wma.  858, 
and  Lord  Hardwicke's  decree  thereon,  cited  by  Lord  Talbot, 
which  was  the  case  of  a  ship  mortgaged  and  then  taken  at  sea, 
and  there  was  no  coTenant  for  the  payment  of  the  money.  Al- 
though the  ship  could  not  be  said  properly  to  be  in  the  nature 
of  a  pawn,  since  the  mortgagor  had  gone  in  her  to  sea,  yet  the 
executors  of  the  mortgagor  were  decreed  to  pay  the  money  for 
which  the  ship  was  mortgaged.  For  it  is  said  in  these  cases, 
that  every  mortgage  implies  a  loan,  and  every  loan  a  debt:  1  P. 
Wms.  271,  291.  So  in  case  the  mortgagor  be  evicted,  or  the 
property  mortgaged  be  not  of  value  sufficient  to  pay  the  debt, 
as  agreed  by  the  counsel  in  the  case  of  Howell  v.  Price,  Id.,  the 
mortgagee  might,  in  equity,  recover  the  money  against  the 
mortgagor.  But  in  this  case,  if  the  negro  woman  died,  it  was 
the  loss  of  the  defendant;  and  with  respect  to  him,  it  cannot  be 
said,  as  in  case  of  mortgages,  that  there  is  a  debt  due.  As  the 
negro  has  lived  and  become  valuable  by  her  increase,  the  de- 
fendant is  entitled  to  the  benefit  arising  therefrom.  Agreeably 
to  the  complainant's  view  of  the  case,  the  defendant  might  lose, 
but  could  not  gain.  As  defendant  has  run  the  risk  of  a  total 
loss,  he  shall  have  the  gain  that  has  been  made.  As  to  the 
length  of  time,  it  is  only  necessary  ta  remark,  that  under  the 
particular  circumstances  of  this  case*  ii  ationglj  fortifieB  the 
defendant's  situation. 
Let  the  bill  be  dismissed. 
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Fowler  v.  Williams. 

[9Bbbtabd,80A.] 

BlOHT  TO  Bsscnn).— II  a  pnrcliaser,  who  has  been  deceived  ia  a  oonteact 
of  Bale  withoat  any  fault  on  hia  part,  chooeea  to  rescind  the  contiact, 
he  will  be  entitled  to  do  so;  but  in  order  to  do  this  effectually,  so  as  to 
entitle  him  to  recover  back  the  whole  of  the  consideration  money  paid, 
he  must  give  the  vendor  notice,  within  a  reasonable  time,  of  the  cause 
of  rescission,  and  tender  a  retnm  of  the  property,  if  within  his  power. 
But  this  is  not  necessary  where  the  plaintiff's  claim  to  damages  is 
founded  on  an  express  warranty,  but  only  where  there  is  an  implied 
warranty,  arising  from  mistako. 

MoTiOH  to  Bet  aside  a  nonsuit  in  an  action  for  money  had  and 
leceiTed.  Plaintiff  offered  evidence  to  prove  that  he  purchased 
a  mare  from  the  defendant,  which  was  unsoand  at  the  time  of 
the  sale,  and  to  prove  the  amount  of  money  paid.  This  evidence 
was  objected  to,  on  the  ground  that  there  was  no  count  in  the 
declaration  to  support  such  evidence,  and  that  defendant  was 
not  prepared  to  defend  himself  against  it.  The  objection  was 
sustained,  and  the  plaintiff  nonsuited. 

Farrow,  in  support  of  the  motion,  cited  2  T.  B.  869;  Peake*s 
Ev.  229;  1  Esp.  Dig.  2. 

Starhe,  conira. 

By  Court,  Bbsvasd,  J.  In  this  case,  the  action  is  brought  to 
lecoyer  back  money  paid  upon  a  consideration,  which  the 
plaintiff  says  has  failed.  If  the  unsoundness  of  the  mare  be 
admitted,  yet  if  the  contract  was  not  put  an  end  to,  the  action 
was  not  maintainable.  The  plaintiff  should  have  done  what 
was  in  his  power,  within  a  reasonable  time  after  the  sale,  to 
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rescind  the  contract,  in  order  to  entitle  himself  to  recoyer 
back  the  money  paid.  If  the  mare  died  before  he  could  return 
her,  or  tender  a  return  of  her,  yet  he  should  have  given  notice 
to  the  seller  of  her  death,  and  demanded  the  money  on  account 
of  her  unsoundness  at  the  time  of  the  sale,  before  he  brought 
bis  action.  If  the  action  was  case  for  the  deceit,  or  on  an  ex- 
press warranty  for  damages,  this  eyidence  would  not  be  neces- 
oaory.  Ent  in  thiff  action,  it  is  necessary;  fbrHdie  piainiiff:c]aua0 
the  money  paid  and  disclaims  the  contract,  which  he  says  is 
not  binding,  in  consequence  of  the  defect  in  the  thing  sold,  and 
for  want  of  a  valuable  consideration.  Now,  it  is  neither  just 
nor  equitable  that' he  should  have  the  mare  and  the  money  too. 
It  was  therefore  incumbent  on  him  to  have  returned  the  mare, 
or  offered  to  have  done  so;  or  given  notice  of  her  death,  within 
a  reasonable  time  prior  to  bringing  his  action  to  recover  the 
money  paid.  It  does  not  appear  that  this  was  done;  and, 
therefore,  on  that  ground,  the  aetion  was  not  maintainable,  and 
tiie  nouBvit  was  properly  ordered. 

The  correct  rule  of  law  on  this  subject  is  laid  down  in  the 
case  of  Th>ver8  v.  Barret,  1  T.  B.  183,  viz. :  **  that  an  action  of 
cnumpmi  lies  when  payment  has  been  made  on  a  contract  which 
18  put  an  end  to;  but  if  the  contract  continue  open,  the  plaint- 
iff can  only  recover  damages,  and  then  he  must  state  the  special 
contract  and  a  breach  of  it.'*  And  when  there  is  a  special  con* 
tract,  the  defendant  ought  to  have  notice  by  the  declaration 
that  he  is  sued  upon  it:  Dong.  24.  An  action  of  ostuirtpsi/  for 
money  had  and  received  was  determined  in  the  case  of  Whtmm 
T«  Downegf  Cowp.  818,  to  be  an  improper  action  to  try  a  war- 
lanQr.  In  that  case,  aa  in  the  present,  the  declaration  contained 
only  one  connt  for  money  bad  and  received.  It  was  afterwards 
decided  in  the  case  of  Siuart  v.  WHking^  Dong.  18,  that  in 
4umimjpmt  the  plaintiff  may  declare  on  an  expresa  warranty.  In 
the  same  case  it  is  said  that  selling  for  a  sound  prioe  without 
warranty  is  a  ground  for  assumpsit,  but  that  it  ought  to  be  laid 
that  the  defendant  knew  of  the  unsoundness:  Doug.  20.  If  it 
be  necessary  to  lay  a  scienier,  it  is  presumed  that  it  is  necessary 
to  prove  it,  and  if  so,  it  seems  to  me  the  action  ought  to  be 
case  for  the  deceit,  and  not  assumpsit.  But  if  the  plaintiff  may 
waive  the  damages  for  the  deceit  and  bring  his  action  ontba 
implied  conttact  or  waixanty  to  recover  back  the  money  paid, 
aa  is  usual  in  our  coarta  according  to  the  caaea  I  have  jnat  cited, 
the  plaintiff  ought  to  have  notice  by  the  dedaration  of  the 
patora  of  the  case,  and  the  special  circaaMtanaea  uj^on  whidi 
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the  plaintiff  foimdB  his  daim,  and  €Uuiot  xeeomr  ^m'the  sin^ 
eonnt  for  money  had  and  received.  Our  oonrts  have  adopted 
the  rule  of  the  civil  law  in  relation  to  this  subjeet,  which  rtiiiw 
an  implied  warranty  of  eoundness  incontvaotB  of  salewheraa 
aonnd  price  is  given.  Ji  the  action  of  ae8ump9ii  be  a  preper 
action  to  tiy  an  express  warranty,  it  must  be  equally  so  to  taiy 
an  implied  warranty;  bnt  in  both  cases  the  warranty  ought  to  bo 
declared  on.  In  addition  to  the  special  coant  on  the  warraBty, 
a  count  on  a  general  indebiiaius  nBswmpdt  for  money  had  and 
received  may  be  added,  in  order  that  in  the  event  of  the  plaini- 
iff's  failing  to  prove  the  implied  agreement  precisely  as  laid  in 
the  declaration,  he  may,  nevertheless,  recover  on  the  genenl 
count. 

The  nonsoit  was  in  this  case  also  properly  ordered  on  anotiier 
ground.  It  is  laid  down  in  the  case  of  Longohamp  ▼.  Ketmy, 
Poug.  137,  "that  the  .action  for  money  had  and  received  is 
governed  by  the  true  equity  and  conscience  of  the  case^  and 
that  the  plaintiff  should  never  be  permitted  to  turn  tbe^eoev- 
ality  of  the  court  into  a  surprise  upon  the  defendant  by  deseri- 
ing  the  ground  which  the  defendant  is  led  to  believe  is  the 
only  matter  to  be  tried,  and  resori^ing  to  another  of  which  ho 
cannot  be  apprised  by  the  declaration  and  may  have  no  ana- 
picion."  Now  the  present  case  comes  clearly  within  this  rale. 
The  plaintiff  conld  have  no  information  from  the  declaraium 
that  such  evidence  as  was  offered  at  the  trial  would  be  brooglifc 
forward,  and  therefore  it  cannot  be  supposed  he  was  prepared 
to  rebut  it. 

The  motion  must  therefore  be  disehaiged. 


LiDE  V.  Thomas. 

ta  Bbtamd»  ma.) 

Right  to  Rbbgind.— Where  a  party  parduwes  land  with  the  view  cf 
acquiring  a  certain  right  or  privilege  thereto  attached,  and  wheie  it 
happens  that  the  vendor  Ia  unahle  fully  to  secure  snch  tight  or  priv- 
ilege as  warranted,  the  vendee  will  be  entitled  to  a  total  rescission  el 
the  contract,  or  an  adequate  abatement  of  the  price  paid. 

MoTxoiT  for  a  new  trial  in  an  action  of  covenant  upon  a  deed 
of  bargain,  sale  and  release,  for  a  valuable  consideration,  froia 
defendant  to  the  plaintiff,  of  one  hundred  and  fifiy  acres,  more 
or  less.  The  premises  were  described  in  the  deed  as  sitnated 
**  on  Hurricane  Creek,  containing  a  mill-seat,  with  a  dam,  and 
timber  ready  for  building;  which  mill-seat,  dam,  pond,  timbef 
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and  all  other  appvrtexiaiiceB  to  the  said  premises  belonging,  I 
do  hereby  warrant  and  defend  to  the  said  Hugh  Lide,  his  heirs 
and  assigns  forever."  It  appeared  in  evidence  that  after  the 
purchase  of  the  premises,  plaintiff  erected  saw  and  grist-mills 
on  the  same  site  whereon  had  formerly  stood  a  mill,  to  which 
the  deed  referred;  that  plaintiff  raised  water  in  the  pond  to  a 
height  not  greater  than  that  to  which  it  previously  had  been; 
and  that  by  so  doing  the  water  flowed  back  upon  the  land  of 
bne  Benton,  who  brought  an  action  therefor;  that  it  was  found 
by  that  action  that  Benton  was  entitled  to  the  land  which  one- 
half  of  the  water  in  the  mill-pond  covered,  but  not  to  any  of  the 
land  mentioned  in  the  deed  from  defendant  to  plaintiff;  that  in 
consequence  of  a  verdict  in  favor  of  Benton,  plaintiff  was 
obliged  to  so  reduce  his  dam  as  to  render  his  saw-mill  entiieij 
useless. 

Bat,  J.,  charged  the  jury  tnat  the  plaintiff  was  not  entitled 
to  recover;  and  their  verdict  being  for  the  defendant,  the  mo- 
tion for  a  new  trial  was  made. 

WUherspoon,  in  support  of  the  motion. 

Blanding,  conira. 

By  Court,  SmiH,  J.  It  api>eared  in  evidence  that  the  pond, 
when  reduced  so  as  to  draw  off  the  water  which  flooded  Ben* 
ton's  land,  was  insufficient  to  turn  a  mill.  It  is  evident  that 
the  parties  both  contemplated  the  erection  of  a  mill  on 
the  premises,  and  the  use  of  the  pond,  according  to  its 
former  dimensions.  The  fair  construction  of  the  contract  is, 
that  the  warranly  was  meant  to  extend  to  the  whole  mill-pond, 
according  to  its  former  capacity  and  extent.  It  is  clear  that  the 
plaintiff  could  have  intended  nothing  else.  It  appeared  in 
evidence  that  the  land  without  the  mill-seat  was  comparatively 
worthless.  The  parties,  neither  of  them,  it  is  fair  to  conclude, 
knew  that  the  water,  by  reason  of  the  dam,  was  raised  so  as  to 
overflow  the  land  of  Mr.  Benton;  and  especially  because  Benton 
had  never  before  complained  of  it,  or  objected  to  the  stopping 
of  the  water.  But  the  plaintiff  is  under  the  necessity  of  con- 
tracting the  pond,  in  order  to  avoid  trespassing  on  the  land  of 
his  neighbor,  in  such  a  manner  that  it  is  of  no  use  to  him  in 
respect  to  the  main  object  of  the  contract.  He  has,  therefore, 
been  deceived  as  to  the  prime  object  in  making  the  purchase. 
The  principal  consideration  has  failed.  His  views  and  expecta- 
tions Lave  been  disappointed,  and  he  has  sustained  a  considera- 
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ble  loss  In  consequeDoe  of  the  contract.  The  loss  is  imputable 
to  the  defendant.  It  has  happened  in  consequence  of  his  rep- 
resentation and  warranty.  The  plaintiff  does  not  appear  to 
have  relied  on  his  own  judgment  or  information  as  to  the  suf* 
ficiency  of  the  pond.  He  relied  on  the  defendant's  warranty. 
It  was  generally  known,  or  believed,  that  the  pond  was  sufficient 
for  a  mill,  and  a  mill  had  been  formerly  in  operation  on  the 
place.  The  words  of  the  warranty,  under  the  circumstances  of 
the  case,  were  calculated  to  raise  the  expectation  that  the  whole 
pond  was  included  in  the  limits  of  the  land  conveyed.  That 
this  must  have  been  the  impression  of  the  plaintiff  is  clear  from 
evidence  dehors  the  deed.  This  evidence  ought  not  to  weigh  in 
eontradiction  to  the  deed,  or  to  vary  its  meaning,  if  plainly 
deducible  from  the  deed  itself.  But  evidence  was  admissible 
to  show  that  there  was  no  mill-seat.  To  show  that  there  was  a 
breach  of  warranty,  the  evidence  did  show  that  there  was  no 
pond  sufficient  to  turn  a  mill  appurtenant  to  the  land;  and, 
consequently,  that  the  land  did  not  contain  a  mill-seat;  fox 
without  a  sufficient  head  of  water  there  cannot  be  a  mill-seat. 
It  was,  therefore,  proved  that  the  defendant  was  liable  for  a 
breach  of,  warranty,  and  that  the  plaintiff  was  entitled  to  dam- 
ages. 

The  opinion  and  charge  of  the  presiding  judge  was  incorrect; 
wherefore  the  verdict  must  be  set  aside  and  a  new  trial  awarded. 


Statb  v.  Flby. 

p  Bbbtabd,  938.] 

AUTBETOIS  A0QUrr.--A  person  discharged  under  the  habeas  carpb$  act 
from  prison,  being  eommitted  on  a  chaige  of  murder,  was  held  not  to 
be  protected  thereby  from  a  subsequent  prosecution  on  the  same 
charge. 

PBINCIPAL  and  Abettobs  in  Mubdeb.— In  an  indictment  for  murder, 
where  several  are  charged  as  principals,  one  as  principal  perpetrator, 
and  the  others  as  present  aiding  and  abetting,  it  is  not  material  which 
of  them  is  charged  as  principal  in  the  first  degree,  for  the  mortal 
injury  done  by  any  one  of  those  persons,  is,  in  legal  contemplation, 
the  act  of  each  and  every  one  of  them. 

WOBDS  *'THEN  AND  THESE. "—The  words  "then  and  there*'  in  the  con« 
eluding  part  of  a  charge,  against  one  present  abetting  a  murder,  may 
be  rejected  as  surplusage,  or  referred  to  the  act  done  which  caused 
death,  and  not  to  the  time  and  place  of  the  death. 

MonoN  in  arrest  of  judgment  and  for  a  new  trial.    The  de« 
lendants,  Fley  and  Bochelle,  were  found  guilty  of  murder  on 
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an  indioiment  oontaming  several  connts,  upon  the  first  of 
which  the  yerdiot  was  fotmded.  That  eount  charged  thai 
Isaiah  Jenkins  and  Jesse  Flej,  Jr.,  on,  etc.,  with  malice  afore- 
thought, made  an  assault  on  David  lAiuton;  that  Jenkins,  with 
a  gan,  shot  Minton  and  mortally  wounded  hija  eo  that  he  died 
the  next  day;  that  Fley  was  then  and  there  present,  maliciously 
aiding  the  felony,  and  murder  aforesaid  to  commit.  And  so- 
the  jurors  aforesaid  say  that  the  said  JcBse  Fley  did  feloniously 
kill  and  murder  the  said  David  Minton  against  the  peace  of  the 
said  state,  and  that  Loviok,  the  felony  and  murder  aforesaid  by 
the  said  Jesse  Fley  committed  in  manner  aforesaid,  the  said 
Jesse  Fley,  the  murder  aforesaid  to  be  so  committed,  mali- 
ciously did  incite  and  procure  against  the  dignity  and  peace  of 
the  state  aforesaid. 

The  grounds  for  the  motion  for  a  new  trial  were:  1.  That  the^ 
verdict  was  not  supported  by  the  evidence;  2.  Misdirection  of 
the  judge;  8.  Bejection  of  evidence  proper  to  go  to  the  jury. 
And  in  support  of  the  motion  in  arrest  of  judgment  the 
grounds  were:  1.  That  the  verdict  was  reduced  to  writing  after 
the  jury  returned  into  court;  2.  That  the  verdict  finds  the 
''prisoners  guilty,"  which  is  uncertain;  3.  That  the  verdict 
was,  after  the  return  of  the  jury  into  court,  by  the  direction  of 
the  court;  4.  That  the  defendants  ought  not  to  have  beea 
found  guilty  upon  the  first  count,  frpm  the  manner  in  which 
the  crime  is  therein  charged;  5.  That  the  defendant,  Bochelle^ 
having  been  discharged  from  a  former  commitment  for  th€ 
same  crime,  for  delay  of  prosecution,  under  the  habeas  corpus 
act,  could  not  be  legally  indicted  and  tried  on  the  same  charge. 

WUherspoon,  NoU,  and  Bvchardsori,  for  the  prisoners,  urged 
that  as  Jenkins,  the  principal  offender,  was  not  convicted,  Fley 
and  Bochelle  could  not  be,  as  they  were  but  accessories:  Plowd. 
97;  2  Hal.  173;  1  Hale  P.  C.  437;  2  Id.  223,  that  if  there  was 
auy  want  of  technical  precision  in  the  indictment,  judgment 
ought  to  be  arrested:  Cailharine  Graham* s  case.  Leach  C.  L.  101; 
King  V.  Balland,  Id.  83;  Cro  Cir.  Comp.  449;  and  that  Bocbelle 
could  not  be  again  indicted:  Hab.  Corp.  Act.  sec.  1. 

DeoBf  EKaon  and  Blanding,  contra. 

By  Court,  GboMXS,  J.  As  to  the  exceptions  taken  for  a  new 
trial,  and  as  to  the  exceptions  in  arrest  of  judgment,  the  judge 
stated  and  answered  them  all  in  succession,  very  fully  and 
particularly. 

As  to  the  form  of  the  verdict,  and  the  alteration  of  it  after  it 
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WBS  rodaced  to  writixig,  and  its  not  being  redaeed  to  writing 
imtil  after  the  jury  had  returned  into  court,  after  having  agreed 
on  their  verdict     The  ancient  practice  was  for  the  jmy  to  give 
in  their  verdict  ore  tenus  hj  their  foreman,  which  was  recorded 
by  the  clerk  of  the  court.    If  the  foreman  should  reduce  the 
verdict  incorreotlj  into  writing,  it  is  the  duty  of  the  court  to 
fee  that  it  is  amended  consistently  with  the  true  intent  and 
meaning  of  the  j  ary .     It  is  not  necessaiy  that  the  verdict  should 
be  written  by  the  jury  at  all,  at  any  rate  it  is  not  material  that 
it  should  be  written  before  the  juiy  return  with  their  verdict 
into  court.     The  word  "  prisoners"  must  be  taken  to  mean  the 
prisoners  on  trial  before  the  jury,  and  cannot  be  taken  to  mean 
any  other  persons.    The  verdict  is  certain  and  sufficient  enough. 
With  respecG  to  the  exceptions  to  the  indictment.    In  favor 
of  life,  great  strictness  has  at  all  times  been  required  in  indict- 
ments.    Courts  have  indeed  leaned  too  much  in  favor  of  ex- 
ceptions to  them,  which  has  sometimes  proved  very  prejudicial 
to  public  justice,  and  a  reproach  to  the  law.     This  proneness  to 
f«vor  exceptions  in  favor  of  life  ought  not  to  be  indulged  too 
far.    There  is  no  reason  to  induce  us  to  go  beyond  the  limits 
already  established;  and  there  is  no  authority  which  has  been 
produced  which  will  justify  or  excuse  us  in  deciding  in  favor  of 
the  exceptions  now  insisted  on.    It  is  very  clear  that  a.  person 
aiding  and  assisting  another  in  committing  a  murder,  is  to  be 
regarded  as  a  principal,   and  that  he  may  be  indicted  and 
punished,  although  the  principal  who  really  gave  the  mortal 
blow,  or  was  otherwise  the  immediate  instrument  by  which  the 
murder  was  effected,  had  not  been  taken.    The  immediate  in- 
jury, from  which  death  ensues,  is  considered  as  proceeding  from 
all  who  are  present  and  abetting  the  injury  done,  and  the  actual 
perpetrator  is  considered  as  the  agent  of  his  associates.    His 
act  is  their  act,  as  well  as  his  own;  and  all  are  equally  criminal: 
Fost.  851.     The  distinction  between  principals  in  the  first  and 
second  degree  has  been  exploded.     It  is  now  a  distinction  with- 
out a  difference,  vide:  4  Burr.  2,074;  1  Hale  P.  C.  437,  615; 
Doug.  206.    This  doctrine  has  been  settled  from  the  4  Hen.  7, 
as  appears  from  Plowd,  97, 100.    And,  therefore,  although  it 
is  necessary  to  state  in  the  indictment  the  manner  of  doing  the 
injuiy  which  occasions  the  death  of  the  party  murdered;  yet  if 
several  be  present,  aiding  and  assisting  in  the  perpetration  of 
the  act,  it  is  not  material  whether  it  is  correctly  stated  which  of 
them  did  the  act.     For  if  A.  be  indicted  as  having  given  ihe 
mortal  stroke,  and  B.  and  C.  as  present,  aiding  and  assisting. 
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and  it  should  appear  from  the  evidence  that  B.  gave  the  stroke, 
and  A.  and  0.  were  aiding  and  assistiDg,  this  proof  maintains 
the  indictment:  1  Hale,  437;  Fost.  851;  1  Salk.  884.  There  is 
no  good  reason  why  the  law  should  not  be  so.  Great  incon- 
venience would  result;  there  might  be  a  manifest  defect  of 
justice  if  it  were  not  so.  If  the  distinction  contended  for  should 
prevail,  and  it  should  be  established  as  a  rule,  that  a  principal 
in  the  second  degree  is  to  be  regarded  in  the  nature  of  an  ac- 
cessory, and  that  the  guilt  of  the  principal  in  the  first  degree 
must  be  first  established  before  the  principal  in  the  second  de* 
gree  can  be  tried  and  convicted,  the  consequence  would  be,  that 
if  the  principal  in  the  first  degree  should  die,  or'should  escape, 
the  principal  in  the  second  degree  could  not  be  tried  or 
punished.  Besides,  as  the  counsel  for  the  state  has  well  re- 
marked, the  actual  perpetrator  may,  in  some  cases,  be  less  guilty 
than  the  accomplice  who  incited,  or  procured,  the  murder  to  be 
done:  See  Plow.  849, 100. 

It  follows  from  this  reasoning,  and  from  the  authorities  which 
support  it,  that  it  was  not  necessary  to  make  a  party  of  Jenkins 
in  this  indictment,  that  it  was  not  necessary  to  state  his  agency  in 
causing  the  death  of  Minton;  that  Fley  is  chaiged  as  a  princi- 
pal, and  properly  charged,  for  it  is  expressly  alleged  that  he 
maliciously  aided  and  assisted  Jenkins,  who  gave  the  mortal 
stroke;  that  the  assault  was  made  by  him  and  Jenkins,  with 
malice  aforethought,  and  that  he,  the  said  Fley,  did  feloniously 
loll  and  murder  the«said  Minton.  The  precedents  seem  to  con- 
form to  the  distinction  between  principals  in  the  first  and  second 
degree,  and  state  the  murder  to  be  committed  by  the  principal 
in  the  first  degree,  and  then  go  on  to  charge  that  the  aiden 
then  and  there,  of  their  malice  aforethought,  were  present,  help- 
ing and  abetting  the  principal  in  the  first  degree,  the  murder  to 
commit,  etc.  And  then  conclude  that  all  the  principals,  then 
and  there,  in  manner,  etc.,  did  kill  and  murder  the  deceased. 
The  distinction,  however,  of  principal  in  the  first  and  second 
degree  being  merely  nominal,  and  no  ways  essential,  it  seems  to 
be  useless  to  preserve  it  in  indictments.  If  the  stroke  of  one 
be  considered  in  law  as  the  stroke  of  all,  it  is  best  to  say,  as  this 
indictment  does,  that  the  party  charged  as  principal  by  the 
stroke  so  given  by  another,  as  stated  in  the  indictment,  did  kill 
and  murder.  If  several  are  present,  says  Hawkins,  and  abet  a 
fact,  and  one  only  actually  does  it,  it  may  be  laid  generally  in 
the  indictment  as  done  by  them  all,  or  specially  as  done  by  one 
only,  and  abetted  by  the  rest:  2  Haw.,  chap.  26,  sec.  64;  1  Salk. 
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334;  1  East,  0.  L.  851.  As  to  the  exception  to  the  words 
''  then  and  there/'  the  authorities  cited  in  support  of  it,  clearly 
show  that  in  this  case  it  ought  to  have  no  weight.  If  the  in- 
dictment had  gone  further  and  said  '^  then  and  there,  to  wit,  on 
the  thirteenth  of  April,''  there  might  be  some  room  to  doubt, 
upon  the  authorily  of  4  Co.  42.  But  it  has  been  held  that  an 
allegation  of  the  day  prima  fiicie,  somewhat  uncertain,  may  be 
helped  by  the  apjMurent  sense  of  the  whole,  as  where  it  is  alleged, 
as  in  the  present  case,  that  the  principal  on  such  a  day  made 
the  assault  and  gave  the  stroke,  and  that  the  party  died  on  such 
a  subsequent  day,  and  that  the  aider  was  ad  tunc  and  ibidem 
abeitans  the  said  principal,  because  the  words  ocf  twnc  and  ibidem 
from  the  manifest  import  of  the  whole,  shall  be  referred  to  the 
time  of  the  stroke  by  which  the  felony  was  done:  2  Haw.  C.  23, 
sec.  89.  The  best  way  of  aUeging  such  abetment,  it  is  said,  is 
to  set  forth  that  the  aider  was  praesem  auodUans^  etc.,  ad  fdch 
niam  et  murdrum  proedidum  in  forma  praedicla  faciend:  4  Co. 
42.  If  this  be  correct,  the  words  then  and  there  may  be  re- 
jected as  surplusage;  or  if  considered  material,  they  may  be 
referred  to  the  act  done  which  caused  death.  The  day  and 
place  of  the  stroke,  or  other  act  done  inducing  death,  by  the 
law  of  England,  must  be  expressed,  because  the  escheat  or  for* 
feiture  of  land  relates  to  that  time.  The  time  of  the  death 
must  be  expressed,  because  it  must  appear  that  the  death  was 
within  the  year  and  day  after  the  stroke:  2  Hale  P.  C.  179. 

If  the  time  be  necessary  to  be  stated  against  an  abettor,  or 
for  any  other  party,  except  for  the  purpose  of  showing  that  the 
deceased  died  within  a  year  and  day,  it  must  be  the  time 
when  the  mortal  injury  is  done,  and  not  the  time  of  the  death 
of  the  party.  The  case  in  4  Co.  42,  does  not  appear  reason- 
able. At  all  events,  it  cannot  be  admitted  to  govern  the  present. 
The  abetment  must  relate  to  the  stroke;  the  death  is  only  a 
consequence:  1  East,  C.  L.  351.  And  the  death  has  relation 
back  to  the  time  of  the  stroke,  which  was  the  caiise:  2  Salk. 
614;  Plowd.  401.  The  conclusion  of  the  whole  charge  against 
the  prisoners  is  in  proper  form.  The  constitution  does  not 
require  that  material  allegation  against  the  prisoners  respect- 
ively should  conclude  against  the  peace  and  dignity  of  the 
state;  but  only  that  the  prosecution,  or  indictment,  should  so 
conclude:  See  the  State  Constitution. 

The  discharge  of  Bochelle  under  the  habeas  corpus  act  can 
not,  upon  any  sound  principle,  be  considered  as  an  acquittal 
from  the  charge  so  as  to  bar  a  subsequent  prosecution  for  the 
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same  ofbnfle.  The  act  was  made  to  secsnre  the  diizens  of  the 
state  from  Tezatioiis  arrests  and  imprisonment,  and  not  to  pro- 
tect them  from  prosecutions  for  crimes  actually  committed. 
The  act  in  favor  of  liberty,  was  sufficient  to  operate  the  dis- 
charge of  the  prisoner,  Bochelle,  from  his  former  imprisonment, 
when  the  state's  officer  was  not  ready  to  produce  the  proofs  of 
his  guilt;  but  it  would  be  monstrous  to  say  that  such  discharge 
should  shield  him  from  a  subsequent  prosecution,  when  the 
proofs  of  his  guilt  are  ready  to  be  produced. 

The  exceptions  were  all  oyezruled,  and  the  prisoners  were 
executed. 


Pbaboe  V.  Smith. 

{%  Bbxyamd.  800.] 

LiABiLrnr  of  Aominibtbatob. — AsaumptU  cannot  be  maintsined  on  an 
implied  pTomise  of  an  adminifltrator  de  bonis  rum  to  comply  wiUi  a 
promise  made  by  a  former  administrator  to  pay  for  eenrices  rendered 
the  intestate's  estate.  Nor  can  such  an  action  be  maintained  against 
an  administrator  de  bonis  non,  on  an  express  promise  to  pay  for  such 
aervioes,  if  it  he  predicated  on  the  promise  of  a  former  administrator, 
nor  even  on  a  knowledge  of  the  services  rendered,  if  no  coDsideration 
be  stated  in  the  declaration,  or  a  consideration  not  sufficient. 

CONTBAGTS  WITH  Aduinistbator. — All  contracts  made  with  an  adniinis> 
trator  must  be  personal,  and  there  can  he  no  privity  of  contract  be- 
tween one  administrator  and  another. 

Monos  for  a  new  trial  in  an  action  of  assumpsii  against 
Smith,  the  administrator  de  bonis  non  of  one  Goddard.  The 
declaration  contained  five  counts:  1.  The  first  count  laid  an 
express  promise  on  the  part  of  John  Paisley,  as  administrator 
of  Goddard,  to  pay  for  services  performed  by  plaintiff  at  Pais- 
ley's request  upon  the  estate  of  his  intestate;  2.  A  like  count 
on  a  quantum  meruU;  3.  That  in  consideration  of .  Paisley's  be- 
ing indebted  to  plaintiff,  in  his,  plaintiff's  life-time,  as  admin- 
istrator as  aforesaid,  for  services  rendered  the  estate  of  Gk>d« 
dard  at  Paidey's  request,  the  defendant.  Smith,  as  administra- 
tor of  the  same  estate,  after  the  death  of  Paisley,  undertook  to 
pay  the  amount  due  plaintiff  when  requested,  etc.;  4.  A  like 
count  on  a  quantum  meruit;  5.  An  account  stated  with  Smith, 
by  which  he,  as  administrator,  was  found  to  be  in  arrears  to 
plaintiff.  A  demurrer  to  this  declaration  was  overruled,  where- 
upon this  motion  was  made. 

Drayton,  in  support  of  the  motion,  cited  the  following:  1  H. 
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Bl.  108;  Gowp.  284,  289;  1  Y«rn.  94;  1  T.  B.  484;  8  Bao.  Ab. 
20;  1  WilB.  252;  Co.  litt.  72,  a.;  5.  Com.  Dig.  473. 

Simons,  corUra,  urged  that  the  estate  haying  been  benefited 
l)j  his  labors  ought  to  fulfill  its  part  of  the  contraot,  and  cited: 
2  Saund.  72,  o,  note;  8  T.  E.  659,  Corny,  on  Contr.  271;  Ld. 
Eaym.  264;  Toller,  824;  1  Ves.  526;  Cowp.  288. 

By  Court,  Wilds,  J.  All  contracts  made  with  an  administia- 
4or  must  be  personal,  and  cannot  bind  the  estate  of  the  intestate. 
An  administrator  is  not  authorized  to  charge  the  estate  of  his 
intestate.  He  is  answerable  for  the  contracts  of  the  intestate 
in  his  representative  character,  and  not  personally,  or  out  of  his 
own  estate.  He  is  answerable  for  his  own  contracts  personally, 
-or  out  of  his  own  estate,  although  made  in  behalf  of  the  intes- 
tate's estate.  He  may  sue  on  such  contract  in  his  own  name. 
All  the  promises  stated  in  the  declaration,  except  the  last,  are 
fitated  to  be  made  after  the  death  of  the  intestate,  with  his  first 
Administrator,  who  is  dead.  The  promises  of  the  defendant,  on 
consideration  of  Paisley's  promises,  are  nudum  pactum  and 
Toid.  If  any  action  lies  on  these  promises,  it  must  be  against 
the  representatiTes  of  Paisley,  who  made  them,  and  not  against 
the  representative  of*GK>ddard,  who  had  nothing  to  do  with 
Paisley's  estate  or  contracts.  The  last  promise  is  stated  as 
made  by  the  defendant,  as  administrator,  upon  account  of  the 
«ame  services  of  the  plaintiff,  performed  for  the  estate,  after  the 
death  of  the  intestate.  The  promise  is  not  said  to  have  been 
made  in  consideration  of  assets;  besides,  it  seems  to  be  a  per- 
sonal promise.  At  all  events,  it  is  joined  with  other  counts^ 
which  are  bad. 

Judgment  was  given,  reversing  the  deoiflion  given  in  the 
district  court,  and  for  the  defendant  on  the  demurrer. 

Gbdox^  J.,  absent. 

Forbes  v.  Bioil 

[3  BiBTABD,  88B.] 

SKAWOVTHnrBSS  nr  Shifpino  Coin'RAcr.— In  the  eontaet  of  ailMIc^ 
ment  it  ib  not  a  tadt  or  implied  condition  that  the  ship  is  seaworthy^ 
as  it  is  in  insnraoce. 

Motion  for  a  new  trial  in  an  action  of  M9umpgU  to  recover 
two  thousand  six  hundred  and  sixty  dollars  and  ninety* 
mn  cents,  for  the  freight  of  a  quantity  of  sugar,  shipped  at 
JSavana  for  Boston  on  board  the  plaintiff's  vessel.    It  appeared 
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that  the  ship  put  into  Charleston  in  distreBs,  where  she  was 
found  to  be  rotten  and  was  condemned  as  unworthy  of  repairs. 
The  sugars  were  landed  without  damage  and  deposited  in  custom- 
house  stores,  whence  they  were  removed,  against  plaintiffs  per- 
mission, by  the  agent  of  the  defendant,  and  shipped  to  Europe, 
despite  plaintifTs  remonstrances.  The  defendant  gave  notice  of 
a  set-off,  the  principal  items  of  which  were  conmussions  chaiged 
by  his  agent  f or  reshipping  the  sugars,  and  other  expenses 
incurred  by  the  defendant's  agent,  against  the  vrill  of  the 
plaintiffs. 

Bat,  J.,  charged  the  jury  not  to  allow  freight,  as  the  pi^nHiy 
was  not  entitled  to  freight  pro  rata.  The  juxy  found  for  the 
defendant  for  one  thousand  one  hundred  and  eighly^eight  dol* 
lars  and  four  cents. 

Pringle  and  Drayton,  for  the  plaintiffs. 
Oheves,  contra. 

By  Court,  Bbetabd,  J.  The  only  question  of  law  to  be  con- 
sidered and  decided  in  this  case  is,  whether,  under  the  circum- 
stances disclosed,  the  plaintiff  is  entitled  to  freight,  and  if  an j, 
to  what  freight?  It  is  a  fact  in  the  case*  undisputed  that  the 
vessel  was  not  seaworthy.  On  this  ground  the  judge  who  pre- 
sided on  the  trial  charged  the  jury  to  disallow  the  claim  for 
freight  altogether.  The  particulars  which  constitute  the  de- 
fendant's demand,  set  up  by  way  of  discount^  have  not  been 
investigated,  at  least  by  my  brother  Smith  and  myself  on  this 
motion,  and  probably  were  not  by  the  court  and  juiy  on  the 
trial.  My  brother  Smith  and  myself,  therefore,  think  that  we 
cannot  with  propriety  presume  that  the  jury  made  any  allow- 
ance in  their  verdict  for  freight,  especially  as  the  presiding 
judge  expressly  charged  them  to  disallow  that  claim.  As  we 
are  of  opinion  that  the  chaige  was  wrong,  on  the  broad  ground 
on  which  it  was  predicated,  viz. :  the  unseaworthiness  of  the 
ship,  and  as  we  cannot  pretend  to  say  whether  the  jury  did 
not  implicitly  conform  to  the  charge,  we  are  of  opinion  there 
should  be  a  new  trial  on  this  ground,  to  give  the  plaintiff  an 
opportunity  of  recovering  a  compensation  for  freight,  if  he 
should  be  entitled  to  it  on  other  grounds.  But  as  a  majority 
of  the  court  seem  to  be  clearly  of  opinion,  from  an  examina- 
tion of  the  items  of  discount,  and  a  comparison  of  them  with 
the  demand  for  freight,  that  the  jury  have,  in  fact,  allowed  fot 
freight  as  much  as  the  plaintiff  could,  on  any  principle  of  law 


Jan.  1810.]]  FoBBBS  v.  Biob.  5^1 

claim,  a  new  trial  is  refused.  It  is  necessary,  howeTer,  to  state 
the  grounds  on  which  we  all  agree,  that  if  no  allowance  for 
freight  had  been  allowed  the  plaintiff  would  have  been  entitled 
to  a  new  trial.  In  support  of  the  judge's  charge  to  the  jury 
it  has  been  urged  that  the  vessel  was  not  Beaworthy  at  the  com- 
mencement of  the  Yoyage,  which  was  the  fault  of  the  plaintiff, 
who  was  bound  by  his  contract  to  furnish  a  vessel  tight  and 
staunch,  and  in  all  respects  able  to  perform  the  voyage;  and 
that  for  a  violation  of  this  implied  undertaking,  where  it  can 
be  proved,  as  in  this  case,  that  the  vessel  was  not  seaworthy, 
it  will  vacate  the  contract,  and  the  freighter  shall  not  be  re- 
sponsible for  the  payment  of  freight,  even  although  the  goods 
had  been  carried  in  safety  to  the  port  of  delivery;  but  espe- 
cially if  the  goods  have  not  been  carried  to  the  place  of  de- 
livery; and  that  in  such  case  the  ship-owner  cannot  recover 
freight  pro  rata  itineria.  It  has  been  contended  that  contracts  of 
insurance  cannot  be  distinguished  from  contracts  of  affireight- 
ment  in  the  application  of  the  doctrine  of  seaworthiness;  and 
if  this  position  be  correct  the  motion  cannot  be  supported; 
because  in  this  case  it  has  appeared  the  vessel  was  not  sea- 
worthy. But  the  position  cannot  be  maintained.  In  the  con- 
tract of  insurance  the  ship  is  the  aubstraium,  the  basis  of  the 
oontract.  The  insurer  contracts  to  indemnify  the  insured 
against  the  damage  or  loss  which  may  befall  the  ship  or  goods 
from  perils  of  the  sea,  in  consideration  of  a  certain  pt'emium. 
It  is  always  understood  in  such  contracts  that  the  ship  is  capa- 
ble of  performing  the  voyage.  If  the  ship  is  incapable  the 
contract  is  void.  It  never  could  attach;  for  the  ability  of  the 
ship  is  the  foundation  of  the  contract.  The  premium  is  the 
consideration  or  meritorious  cause  of  .the  contract,  binding  on 
the  insurer,  to  insure  against  perils  of  the  sea  during  a  voyage 
undertaken  by  a  sufficient  ship.  The  contract  cannot  apply  to 
an  insufficient  ship.  Insurance  in  the  case  of  vessels  not  sea- 
worthy is  regarded  as  fraudulent;  and  the  effect  of  fraud  is  to 
vitiate  every  contract  into  which  it  enters. 

In  the  case  of  a  charter  party,  where  the  freight  does  not 
depend  on  the  same  circumstances  which  will  entitle  the  in- 
surer to  the  premium,  and  where  he  will  be  liable  for  the  sum 
underwritten  upon  the  happening  of  any  of  the  perils  insure^d 
against,  the  contract  does  not  seem  to  be  founded  upon  the 
presumption  of  the  general  sufficiency  of  the  ship  to  perform 
the  voyage,  although  undoubtedly  it  is  the  duty  of  the  master 
to  provide  such  a  ship.    It  does  not  seem  to  be  a  tacit  or  im< 
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plied  CQDdition  of  the  contract,  as  it  is  in  evexy  policy  of  insur- 
ance. It  is,  indeed,  usually  stipulated  expxassly  on  the  part 
of  the  owner,  or  master,  that  the  ship  shall  be  tight  and  stannch. 
This  is  part  of  the  contract,  and  the  master  or  owner  is  bound 
by  the  stipulation;  but  it  is  not  a  condition  of  the  contract,  as 
in  the  case  of  a  contract  of  indemnity.  The  freight  is  agreed 
on  for  the  hire  of  the  ship,  on  the  carriage  of  the  goods  to  the 
place  of  deliTeiy.  The  goods  are  obliged  to  the  ship  for  her 
hire.  So  is  the  ship  to  the  owner  of  the  goods  in  case  of  dam- 
age or  loss  through  any  defect  of  the  vessel  or  sailors:  Beawea* 
Lex  Mercatoria,  108.  Each  party  has  a  remedy  on  the  charter 
party.  The  contract  is  not  vacated  by  reason  of  the  general 
insufficiency  of  the  ship,  but  stands  in  force,  and  the  remedy 
of  the  freighter  is  upon  it.  ''If  a  merchant,"  says  Beawes, 
"  ship  part  of  the  goods  on  board,  and  is  prevented  from  put- 
ting the  remainder  on  board  in  the  time  limited  by  the  con- 
tracty  the  master  shall  have  hia  freight  by  way  of  damage  for 
the  time  the  goods  were  on  board.  And  if  the  vessel  be  not 
ready  in  time,  the  merchant  may  ship  the  goods  on  board 
another.  And  if  the  goods  are  on  board  and  the  ship  breaks 
ground,  and  afterwards  the  merchant  unloads  them  and  will 
not  prosecute  the  adventure,  by  marine  law  freight  is  due:'' 
Beawes'  Lex  Mercatoria,  109,  110.  I  recite  these  passages  in 
Beawes  to  explain  and  illustrate  the  doctrine  quoted  from  Ah* 
bot,  in  support  of  the  position  contended  for  in  the  argument, 
that  no  freight  can  be  earned  by  a  vessel  not  seaworthy.  Mr. 
Abbott,  in  the  third  chapter  of  his  work  on  shipping,  lays  it 
down  as  the  first  duty  of  the  master  to  provide  a  vessel  tight 
and  staunch;  and  that  if  the  mezchant  suffers  loss  or  damage 
by  reason  of  any  insufficiency  of  the  vesseli  he  shall  have  a 
recompense. 

It  seems  clear,  from  all  that  can  be  collected  from  &e  works 
of  the  writers,  and  from  the  cases  cited  by  counsel  in  azguing 
this  case,  that  the  owner  of  the  goods  cannot  be  entitled  to 
vacate  the  charter  party,  or  contract  of  aiSreightment,  on  the 
ground  of  the  unseaworthiness  of  the  vessel;  but  that  his  claim 
for  compensation  or  damages  in  case  of  loss,  or  waste,  or  damage 
to  the  goods,  or  for  want  of  punctuality,  care  or  dispatch  in 
the  execution  of  the  contract  on  the  part  of  the  owner  or  mas- 
ter of  the  ship,  must  be  founded  on  the  contract,  or  on  an  im- 
plied contract  in  law,  to  compensate  for  the  service  performed. 

There  is  no  authority  to  support  the  position  that  the  master 
ahall  not  have  his  freight,  although  he  carries  tihe  goods  safely 
and  delivers  them  at  the  poH  of  delivery,  if  the  vessel  be  ««w 
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worthy  of  sea  in  whioli  be  performs  his  oontraot  The  French 
ordinance  is  not  an  authority  here.  By  that  ordinance,  if  the . 
merchant  can  proye  that  the  vessel  at  the  time  of  sailing  was 
incapable  of  performing  the  Toyage,  the  master  shall  lose  his 
freight  and  pay  the  merchant  damages  and  interest.  The 
English  law,  which  is  that  by  which  we  must  be  goTerned,  be- 
cause, generally  spealdog,  it  is  our  law  and  it  is  so  in  the  pres- 
ent case,  is  different.  The  merchant  cannot  avoid  the  contract, 
yet  he  may  avoid  the  operation  of  it.  For  example,  if  he  finds 
before  the  departure  of  the  vessel  that  she  is  insufficient,  he 
may  refuse  to  send  his  goods.  He  is  not  bound  to  risk  his 
goods  in  such  a  ship.  And  he  will  be  justifiable  in  unloading 
them,  even  after  the  vessel  breaks  ground  and  commences  her 
voyage.  ''If  the  master  weighs  anchor,''  says  Beawes,  ''after 
the  time  covenanted,  he  shall  answer  for  damages  that  may 
happen  at  sea;  but  if  he  arrives  safe  in  port  the  freight  shall  be 
due."  The  parties  shall  be  answerable  on  their  respective  cove- 
nants. The  whole  contract  is  not  to  be  considored  void  if  any 
of  the  covenants  are  violated. 

In  the  present  case,  however,  the  ship  did  not  perform  the 
voyage.  The  putting  into  Charleston  and  detention  there  was 
not  occasioned  by  perils  of  the  sea.  It  did  not  happen  from 
necessity  without  the  fault  of  the  plaintiff.  It  happened  from 
his  fault;  from  a  breach  of  duty  on  his  part  in  not  providing  a 
vessel  worthy  of  sea.  If  the  vessel  without  any  fault  of  the 
plaintiff  had  sought  refuge  from  storms  or  other  inevitable 
cause  in  an  intermediate  port,  he  would  not  have  forfeited  his 
right  to  freight  provided  he  had  used  reasonable  diligence  to 
procure  another  vessel,  without  any  unnecessary  delay,  to  com- 
plete the  transportation  of  the  goods;  or  if  the  freighter  had 
insisted  on  taldng  them  at  such  intermediate  port.  If  both 
parties  agree,  the  one  to  deliver  and  the  other  to  accept  the 
goods  at  an  intermediate  place,  freight  ought  to  be  paid  for  the 
proportion  of  the  voyage  performed,  or  where  the  master  refuses 
to  prosecute  the  voyage  after  a  disaster  not  occasioned  by  Ids 
fault,  which  compels  him  to  go  into  a  port  short  of  the  place  of 
delivery. 

The  contract  of  afibeightment  is  an  entire  contract,  and  each 
party  is  entitled  to  a  remedy  upon  it.  A  part  performance  will 
not  excuse,  but  it  will  be  evidence  in  mitigation  of  damages. 
A  remedy  lies  in  the  power  of  the  freighter  upon  the  contract, 
if  any  loss  accrues  or  injury  arises  from  the  fault  of  the  master 
or  owner  in  carrying  or  attempting  to  cany  the  goods  in  an 
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insufficient  ship;  for  any  delay  in  the  transportation  of  the 
goods  injurious  to  the  interests  of  the  freighter  and  contrary  to 
the  true  meaning  of  the  contract.  In  the  present  case,  the 
juiy  should  haTe  been  instructed  to  find  against  the  plaintiff's 
claim  of  freight  if,  from  the  evidence  submitted  to  them,  they 
should  believe  the  defendant  was  not  benefited  by  the  carriage 
of  the  goods  to  Charleston.  If  the  part  performance  was 
beneficial  to  him,  if  Charleston  is  on  the  direct  route  of  the 
voyage  to  Boston,  if  no  delay  of  any  consequence  to  the  defend- 
ant intervened,  if  the  plaintiff  was  willing  to  complete  the 
transit  of  the  goods  to  the  port  of  delivery  in  a  reasonable  time, 
and  would  have  done  so  but  was  prevented  by  the  defendant 
or  his  agent,  it  seems  to  me  the  plaintiff  was  entitled  to  full 
freight.  If  the  delay  was  injurious  to  the  defendant,  he  ought 
to  be  recompensed.  If  the  plaintiff  took  no  proper  steps  in 
due  time  to  transport  the  goods  to  Boston  after  putting  into 
Charleston  from  the  insufficiency  of  the  ship,  the  defendant 
was  authorized  to  take  his  goods,  if  he  could  take  them  without 
force,  and  no  freight,  I  think,  was  justly  demandable.  But 
this  might  depend  on  the  benefit  derived  from  the  carriage,  so 
far,  and  the  slightness  of  the  damage  occasioned  by  the  delay, 
which  are  facts  that  should  have  been  left  to  the  juiy. 

Apportionment  of  freight  usually  happens,  where  the  ship, 
by  reason  of  any  disaster,  goes  into  a  port  short  of  the  place 
of  destination,  and  is  unable  to  prosecute  and  complete  the 
"voyage.  In  such  case  the  master  may,  if  he  will  and  can  do  so, 
hire  another  ship  to  convey  the  goods,  and  so  entitle  himself  to 
his  whole  freight.  But  if  he  is  unable,  or  declines  to  do  this, 
and  the  goods  are  received  by  the  merchant,  by  the  general 
rule  of  the  maritime  law,  freight  shall  be  paid  according  to  the 
proportion  of  the  voyage  performed,  pro  rata  iiinerU  peracU: 
Abb.  245,  254.  If  the  ship  become  unable  without  tho  mas- 
ter's fault:  Malyne,  98;  Abbot,  247-8. 

The  inability  of  the  ship,  at  the  commencement  of  the  voy- 
age, gives  rise  to  another  consideration.  My  opinion  is,  that 
freight  cannot  be  apportioned  by  the  maritime  rule  above  men< 
tioned,  where  the  ship  is  not  seaworthy  at  the  commencement 
of  the  voyage,  because  the  master  is  in  such  case  in  fault;  but 
the  master  may,  notwithstanding,  be  entitled  to  some  compen- 
sation, according  to  circumstances,  as  in  other  oontiacts  when 
there  has  been  a  partial  performance. 

Motion  refused. 

Obdcxjb,  J.,  absent 
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Blandinq  v.  Rogers. 

Damaoxs  fob  ak  Escape.— The  damages  in  case  of  an  escape  will  de- 
pend on  the  extent  of  the  injury  or  loss  sustained  hy  the  plaintiff  in 
oonsequenoe  of  the  sheriff's  misconduct 

Tbssfabb  on  the  case  against  a  sheriff  for  suffering  a  person 
to  escape,  who  had  been  arrested  by  him  on  mesne  process  in 
debty  requiring  bail.  Plea  in  bar,  that  defendant  had  made  the 
arrest  and  taken  a  bail  bond,  with  a  condition  underwritten  as 
follows:  "The  condition  of  the  above  obligation  is  such,  that 
if  the  aboTC  bound  J.  B.  Vaughan  do  personally  be  and  appear 
at  the  court  of  common  pleas,  to  be  holden  at  Sumter  court- 
house for,  etc.,  on,  etc.,  to  answer  to  Abraham  Blanding,  ad- 
ministrator, etc.,  in  a  plea  of  trespass  on  the  case,  and  further 
to  abide  by  the  award,  or  decree  of  the  said  court,  then,  etc." 
Demurrer  and  joinder.    Judgment  for  the  plaintiff. 

The  case  came  before  the  court  on  a  motion  to  set  aside  the 
Terdict. 

NoU,  in  support  of  the  motion. 

By  Court,  Gbdole,  J.  In  substance  agreeing  with  the  opinion 
I  had  prepared,  as  follows:  The  judgment,  or  demurrer,  in 
the  district  court  was  correct,  on  two  grounds:  1.  Because  the 
bond  stated  in  the  plea  was  not  conditioned  for  the  appear- 
ance of  the  party  only,  pursuant  to  the  Stat.  23,  H.  6,  c.  9,  of 
force  here,  and  therefore  yoid;  and,  2.  Because,  if  it  were  not 
Toid  by  that  statute,  it  would  not  be  a  bar  to  the  present  action, 
inasmuch  as  the  present  action  is  brought  for  suffering  a  person 
to  escape,  who  was  arrested  on  mesne  process  in  an  action  of 
debt,  and  a  bond  was  taken  with  a  condition  to  appear  and 
answer  to  an  action  on  the  case.  .In  relation  to  the  Terdict 
being  for  the  debt  and  interest,  it  is,  in  my  judgment,  right. 
The  damages,  recoverable  in  an  action  for  an  escape  on  mesne 
process,  depends  on  the  extent  of  the  injury  sustained  in  conse- 
quence of  the  sheriff's  misconduct.  The  debt,  I  presume,  was 
proven,  and  the  interest  due  thereon,  which  the  bail-bond,  if 
properly  taken,  would  have  secured. 

Motion  rejected. 

See  a  similar  decision,  PcUer  v.  Lammg,  8  Am#  Deo.  SlOl 
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State  v.  Lehrb. 

[a  BUTilBD,  MS.] 

Fmoi^nsim  of  Jubt. — ^In  an  indictment  for  a  libel*  the  jury  Iibtb  a  n^ 
to  give  their  vetdict  on  the  whole  matter,  and  decide  the  qneetioa 
whether  the  matter  chai^ged  be  libeloos  or  not,  as  well  as  the  qnuatioiis 
of  fact  as  to  the  pnblication  and  tnth  of  the  nmuaidoB. 

MonoN  for  a  new  trial  bj  the  defendant,  who  had  been  found 
guilty  on  an  indictment  for  libel.  The  matter  charged  as 
libelous  referred  to  one  C.  Lining,  esq.,  an  ordinary  and 
attomey-at-law.  At  the  trial,  defendant  offered  to  prove  the 
the  truth  of  the  facts  charged  in  the  publication;  this  was  at 
first  denied  him,  but  the  evidence  was  afterwards  received  by 
the  consent  of  the  prosecution.  Another  ground  of  defense 
was,  that  the  publication  contained  a  history,  or  report,  of  a 
judicial  proceeding,  which  could  not  be  charged  as  libelous. 

Northrop  and  Beath,  for  the  defendant. 

Smith,  Simons,  Pringle,  and  Biohardson,  aUome^^'general,  for 
the  prosecution. 

By  Court,  Waties,  J.  He  said  that  the  right  claimed  of  giv- 
ing the  truth  in  evidence  was  in  fact  allowed  the  defendant. 
But  the  defendant  was  not  entitled  to  claim  that  right.  It  was 
never  allowed  by  the  old  doctrine  of  the  common  law,  as  con- 
tended for,  although  the  form  of  the  ancient  judgments  may 
seem  to  require  that  the  matter  charged  as  libelous  should  be 
proved  to  be  false  as  well  as  slanderous.  True  tales  were  pun- 
ishable by  indictment  as  well  as  false  tales.  The  Statutes 
Westm.  1  (34  Ed.  1);  2  Bic.  2;  and  P.  &  M.,  did  not  make  the 
law  of  libel  but  in  particular  cases.  The  first  statute  was  to 
suppress  sedition.  The  second  to  prevent  the  slander  of  great 
men.  Fox's  celebrated  act,  Stat.  32,  Oeo.  3,  c.  60,  was  passed 
in  consequence  of  doubts  having  arisen  whether  it  were  compe- 
tent for  the  juiy,  on  not  guilty  pleaded,  to  give  their  verdict  on 
the  whole  matter  in  issue.  This  statute  allows  jurors  to  find  a 
general  verdict,  contrary  to  the  doctrine  of  Lord  Mansfield  and 
other  English  judges,  who  held  that  the  jury  could  only  find 
on  the  proof  of  publishing,  and  the  truth  of  the  innuendos^  or 
the  sense  ascribed  to  the  supposed  libel.  We  are  all  of  opinion 
that  this  statute  is  declaratory  of  what  the  common  law  was 
before;  and  although  the  statute  is  not  of  force  here,  yet  the 
same  law  exists  here,  being  the  common  law  adopted  here  be- 
fore the  revolution.    But  this  doctrine  was  not  denied  at  the 
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trial,  and  no  question  has  been  made  upon  it.  It  steers  clear 
of  the  main  point,  whether  the  truth  may  be  gi^en  in  eyidence 
on  a  criminal  prosecution  for  a  libel  ?  It  has  been  argued  that 
criminal  prosecutions  and  civil  actions  stood  on  the  same  foot- 
ing originally,  until  a  distinction  was  made  in  the  star  chamber. 
Although  the  star  chamber's  decisions  were  always  odious,  and 
often  tyrannical,  yet  many  decisions  of  that  court  w^e  sound 
and  correct.  But  it  was  not  shown  that  this  doctrine  originated 
in  the  star  chamber.  It  was  probably  borrowed  from  the  civil 
law  at  a  very  early  period  before  the  institution  of  the  star 
chamber.  It  was  the  law  of  the  Boman  empire:  Justinian's 
Inst.,  etc.;  Edict  of  Ch.  Y.  It  is  founded  in  justice  and  hu- 
manity. It  is  the  law  of  most  of  the  United  States  now,  and 
was  BO  of  all  the  states  until  lately  altered  in  some  of  them  by 
their  legislatures.  Our  law  is  clear  that  the  truth  caimot  be 
given  in  evidence.  The  object  of  such  prosecutions  is  the 
preservation  of  the  public  peace,  and  the  prevention  of  private 
vengeance.  If  the  truth  were  permitted  to  be  given  in  evi^ 
dence,  what  security  would  there  be  against  the  malice  of 
libelers  who  might  safely  expose  the  secret  infirmities  of  their 
neighbors;  and  hold  up  to  ridicule  immoralities  and  impru-^ 
dencies  long  since  committed  and  repented  of? 

As  to  the  publication  being  a  true  report  of  a  trial  and  decree 
in  equity,  it  is  so  far  from  it  that  it  does  not  even  profess  01 
pretend  to  be  so.    And  this  question  was  left  to  the  jury. 

New  trial  ref  osed. 


Walton  v.  Bethunil 

[a  BbBTAXD,  4S3.] 

Wabbaktt  of  Neutbal  Pbopebty.— a  representation  in  a  potipy  inat 
the  property  insured  is  neatral,  ia  equal  to  an  express  wazxanty  that 
the  property  is  neutral 

FosEiGN  Adiukaltv  D£CBEE.~The  sentence  of  a  foieign  court  of  ad- 
miralty of  competent  jurisdiction  is  conclusive  as  to  the  efaaiacter  of 
the  property. 

Monov  for  a  new  trial  in  an  action  on  a  policy  of  insurance 
upon  goods  as  belonging  to  the  plaintifTsy  American  oitizens,  to  be 
shipped  on  board  the  brig  Mary,  from  Port  Bepublic,  in  Bt.  Bo- 
mingo^  to  Norfolk.  The  facts  were:  The  brig,  while  on  the  in- 
tended voyage,  vras  captured  by  a  French  privateer.  She  was 
afterwards  recaptured  and  carried  into  Kingston,  Jamaica, 
where  the  brig  and  cargo  were  libeled;  but  a  restitution  of  the 
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same  decreed  as  American  and  neutral  property^  except  twenty 
hogsheads  of  coffee,  which  were  condemned  by  the  vice-admi- 
ralty "  as  belonging  to  the  enemies  of  Great  Britain,  or  other- 
wise." At  the  trial  of  this  action  the  proceedings  in  admiralty 
were  read,  whence  it  appeared  that  the  property  had  been  declared 
by  the  captain  to  belong  to  one  E^ene,  by  whom  the  invoice  of  the 
coffee  was  signed,  and  who  was  a  Westphalian  by  birth,  domi- 
ciliated at  St.  Domingo.  Evidence  was  received,  against  de- 
fendant's objection,  to  show  that  the  property  did  belong  to  the 
plaintiffs;  and  the  judge  charging  the  jury  in  favor  of  the 
plaintiffs,  there  was  a  verdict  for  them. 

Simons  and  Fringle,  for  the  defendants,  in  support  of  the 
motion  for  a  new  trial. 

Cheves^  contra. 

By  Court,  Bbevabd,  J.  Present  GmMKs,  Watdbs,  Bat,  Bsb- 
VABD,  SioTH,  and  Nott,  JJ.  All  the  different  grounds  taken  for 
the  plaintiffs  have  been  elaborately  and  ably  argued  by  the 
the  counsel  on  both  sides,  and  a  great  many  points  have  been 
made  and  discussed.  In  the  view,  however,  which  I  shall  pre- 
sent of  the  case,  in  the  opinion  I  am  now  to  deliver,  two 
questions  only  will  be  considered,  namely:  1.  Whether  the 
representation  in  the  policy,  "that  the  goods  belonged  to 
the  plaintiffs,  American  citizens,  resident  in  Oharleston,"  is  to 
be  considered  as  merely  descriptive  of  the  property  insured,  or 
amounts  to  a  warranty  of  neutrality  ?  2.  Whether,  admitting 
the  representation  in  the  policy  to  be  a  warranty  of  neutrality, 
the  decree  of  condemnation  in  the  admiralty  court  at  Jamaica, 
under  all  the  circumstances  of  the  case,  disclosed  in  evidence 
on  the  trial,  is  to  be  regarded  as  conclusive  to  falsify  that  war- 
ranty ? 

1.  An  approved  writer  on  the  law  of  insturance,  distinguishing 
between  a  representation  and  a  warranty,  describes  the  war- 
ranty to  be  a  condition  precedent  and  part  of  the  written 
policy,  and  a  representation  to  be  a  matter  collateral,  mak- 
ing no  part  of  the  policy.  A  warranty  is  to  be  strictly  and 
literally  complied  with;  a  representation  must  be  substanti- 
ally complied  with,  or  the  policy  may  be  avoided  on  the 
ground  of  fraud.  A  sound  application  of  this  definition  to 
the  question  under  consideration  must  be  conclusive  thai  the 
representation  in  the  body  of  the  policy,  stating  the  goods 
in  question  to  belong  to  American  citizens  resident  in  Charles- 
ton, amoiuits  to  an  express  warranty  that  the  same  were  neu- 
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tral  properfy  at  the  time  of  the  oontiact.  This  doctrine  ia 
clearly  laid  down  bj  several  English  judges,  as  the  well  estab- 
lished Law  Merchant,  in  delivering  tiieir  opinions  in  the  case 
of  Lothian  v.  Eendenon,  8  B.  &  P.  499.  In  that  case  the  ship 
Catharine  was  represented  in  the  policy  as  an  American  vessel; 
and  this  representation  was  considered  as  an  averment,  which, 
according  to  the  uniform  current  of  authorities,  was  held  equal 
to  an  express  warranty. 

2.  Construing  the  policy,  then,  as  containing  an  express  war- 
ranty, that  the  coffee  in  question  was  neutral  property,  I  pro- 
ceed to  consider  the  second  question  proposed,  viz. :  Whether 
the  decree  or  sentence  of  the  British  vice-admiralty  court  at 
Kingston^  in  Jamaica,  condemning  the  coffee  *'  as  belonging  to 
enemies  of  Oreat  Britain  or  otherwise,"  must  be  regarded  as 
conclusive  evidence  to  falsify  that  warranty  ?  It  would  be  ex- 
tremely laborious,  as  well  as  tedious,  to  stafce  the  vaiious  argu- 
ments, and  examine  the  numerous  authorities  and  cases  on  this 
much  contested  question,  concerning  the  conclusiveness  of  for- 
eign sentences  or  judgments.  It  will  be  sufficient  to  say  that 
they  have  been  attentively  considered;  and  notwithstanding 
the  strong  bias  of  my  mind  against  the  arbitrary  and  unjust 
decisions  of  foreign  tribunals  in  various  instances,  and  espe- 
cially on  late  occasions,  greatly  injurious  to  the  commercial  in- 
terests of  this  country,  yet  I  am  clearly  of  opinion  that  the 
general  rule  of  maritime  law,  as  it  is  established  in  England, 
and  as  it  is,  I  believe,  also  established  in  most  of  the  United 
States,  is  with  us  to  be  considered  of  unquestionable  authority. 
It  is  my  duty,  in  my  judicial  character,  to  declare  what  I  be- 
lieve the  lavf  is,  and  not  what  I  think  it  ought  to  be.  The  gen- 
eral rule  is  this:  That  the  sentence  or  judgment  of  a  foreign 
judicial  tribunal  of  competent  jurisdiction  must  be  regarded  in 
our  courts  as  conclusive  upon  the  subject  adjudged,  or  points 
decided  by  it.  It  may  be  doubted  whether  this  rule  was,  as  it 
has  been  supposed,  introduced  into  England  with  the  extension 
of  commerce,  long  before  the  determination  of  the  case  of 
Hughes  v.  Cornelius,  It  was,  however,  recognized  in  the  case 
of  Bemardi  v.  MaUeux^  as  a  rule  previously  established;  and  it 
is  consistent  with  the  doctrine  that  obtains  in  relation  to  do- 
mestic  judgment,  and  the  sentences  of  the  spiritual  and  mari- 
time courts.  What  has  been  said  of  the  comity  which  prevails 
amongst  civilized  states,  does  not  strike  me  as  an  argument  of 
much  weight.  I  do  not  find  that  this  reciprocal  respect  is  gen- 
eral amongst  nations.    It  has  never  prevailed  in  France.    The 
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policy  of  the  rule  does  not  appear  to  be  so  much  a  matter  of 
national  importance  as  of  municipal  regulation.  The  questions 
that  haTe  arisen  on  the  subject  of  the  conclusiveness  of  foreign 
sentences  in  this  country,  as  well  as  in  England,  do  not  appear 
to  me  to  a£fect  the  general  rule  as  I  haye  laid  it  down,  except 
in  one  or  two  instances  which  haye  occurred  in  the  courts  of 
some  of  our  sister  states. 

None  of  the  points  which  have  been  so  much  contested  in  the 
English  and  American  courts,  and  which  may  yet  be  considered 
as  doubtful,  are  inyolyed  in  the  present  case.  There  are  many 
exceptions  to  the  general  rule;  and  it  may  be,  that  several 
other  exceptions,  besides  those  which  are  acknowledged  to  be 
so,  may  be  hereafter  established.  For  example:  TThe  general 
rule  will  not  apply,  if  the  definite  sentence  be  pronounced  by  an 
incompetent  court.  Other  nations,  whose  subjects  may  be 
interested,  are  not  bound  to  acquiesce  in  the  sentence,  or  pay 
any  respect  to  it,  unless  the  court  had  competent  authority.  On 
this  groimd,  the  decrees  of  foreign  courts  have  been  questioned; 
and  the  competency  of  the  courts  which  pronounced  the  same 
has  been  examined  into.  This  is  sometimes  a  very  difficult 
question  to  determine;  and  it  may  still  be  questionable  whether 
the  jurisdiction  of  a  foreign  tribunal  can  be  decided  on  in  our 
courts;  and  whether  it  has  exercised  its  jurisdiction  according 
to  the  law  of  nations?  Whether  its  sovereign  could,  consist- 
ently with  the  law  of  nations,  confer  the  power  exerdsed? 
These  are  questions  not  involved  in  the  present  case.  The 
general  rule  will  not  apply,  if  the  sentence  be  general,  and 
does  not  express  the  ground  of  condemnation;  or  if  the  special 
grounds  of  condemnation  set  forth  in  the  sentence  do  not  nec- 
essarily negative  the  warranty  of  neutrality.  In  such  case,  the 
court  where  the  sentence  is  produced  in  order  to  satisfy  the 
warranty,  may  receive  evidence  to  prove  the  truth  of  it.  So, 
also,  if  the  sentence  be  ambiguous,  and  there  is  reason  to  sup- 
pose that  it  proceeded  on  a  different  ground  from  that  of 
enemy's  property.  It  has  been  laid  down  by  some  judges  in 
England,  that  if  the  sentence  of  condemnation  states  a  ground 
which  vrill  not  bear  it  out,  if  true,  yet  if  it  clearly  appears  that 
the  condemnation  is  as  enemy's  property,  the  sentence  is  to  be 
received  as  conclusive  evidence  against  the  warranty  of  neutral- 
ity; and  that  wherever  it  can  be  collected  from  the  sentence 
that  the  point  of  neutrality  has  been  decided,  the  decision  must 
be  considered  as  conclusive,  no  matter  by  what  deductions  the 
oondusion  is  made.    This  doctrine  may,  perhaps,  be  ques* 
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tioned.  The  present  case,  however,  oannot  be  a£fected  l^  it. 
The  general  rule  will  not  apply,  if  it  appears  from  the  faots 
stated,  and  also  from  the  oonclnsion  drawn  from  them,  that 
the  condemnation  was  not  for  any  yiolation  of  the  law  of 
nations,  but  for  a  non-compliance  with  an  arbitrary  regulation 
of  the  nation  whose  tribunal  has  pronounced  the  sentence.  In 
such  case,  the  sentence  ought  to  be  regarded  as  void.  It  is 
sometimes  a  perplexed  question,  whether  the  condemnation  has 
been  on  grounds  consistent  with  the  law  of  nations,  or  on 
grounds  of  some  contravention  of  the  arbitrary  regulations  of 
the  country  where  the  sentence  is  pronounced,  and  in  which 
the  terms  of  the  sentence  do  not  necessarily  contradict  the  war- 
ranty of  neutrality.  Where  this  question  occurs,  the  reasons 
given  for  the  sentence  may  be  examined,  in  order  to  ascertain 
the  certainty  of  the  sentence.  And  perhaps  it  ought  to  be  ex- 
amined into,  if  the  reasons  assigned  as  to  the  grounds  of  the 
sentence  or  decree,  do  not  warrant  it  upon  principles  of  public 
law.  The  present  case,  however,  does  not  depend  on  any  ob- 
jection of  this  sort.  The  reasons  assigned  as  the  grounds  of 
condemnation  do  not  appear  to  be  inconsistent  vnth  the  law  of 
nations,  or  to  create  any  doubt  on  that  point.  It  manifestly 
appears  by  the  decree  of  the  court,  that  the  coffee  in  question 
was  condemned  as  enemy's  property.  The  jurisdiction  of  the 
court  has  not  been  questioned. 

But  it  has  been  contended  that  the  decree  is  ambiguous  and 
uncertain;  that  the  words  therein,  "or  otherwise,"  afford 
ground  for  supposing  that  the  sentence  proceeded  on  some 
other  ground  than  that  of  enemy's  property.  My  opinion  on 
this  point  is,  that  those  words,  whatever  may  be  their  import, 
and  for  whatsoever  purpose  they  may  have  been  introduced, 
they  cannot  be  so  construed  as  to  contradict,  or  in  any  degree 
invalidate,  the  force  and  effect  of  the  preceding  words,  *'  con- 
demned as  belonging  to  the  enemies  of  Great  Britain." 

The  words  ''orotiierwise,"  seem  to  be  common  in  policies; 
yet  no  exception  like  the  present  has  ever  before  been  taken, 
that  I  can  find.  They  seem  to  have  been  inserted  for  a  similar 
purpose  to  that  of  the  protestation  in  pleading,  to  avoid  any 
implied  admission  that  on  any  other  ground  the  property  in- 
sured was  not  liable  to  seizure  and  confiscation.  In  the  quaint 
and  pithy  dialect  of  Sir  Edward  Coke,  those  words  may  be  con- 
sidered as  ''an  exclusion  of  a  conclusion;"  that  although  the 
coffee  in  question  might  not  be  liable  to  condemnation  as 
enemy's  property,  yet  it  should  not  thence  be  concluded  that  it 
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was  not  liable  on  some  other  ground.  In  any  oUier  sense,  tbe 
words  are  of  very  doubtful  signification,  and  may  be  properly 
rejected  as  superfluous. 

We  are  all  of  opinion  that  the  district  court  before  which  the 
trial  took  place  was  not  competent,  under  the  circumstances  of 
the  case,  to  review  the  proceedings  of  the  yice-admiralty  court, 
in  order  to  consider  the  propriety  of  its  judgment.  It  does  not 
appear  to  me  that  the  rule  which  is  laid  down,  establishing  the 
condusiveness  of  foreign  sentences,  subject  to  the  exceptions 
which  have  been  noticed,  although  greatly  complained  of  by 
some,  can  be  considered  as  unjust  and  impolitic.  It  may,  in- 
deed, bear  hard  in  particular  instances,  on  some  who  may  be 
ignorant  of  it  in  all  its  extent,  or  who  may  calculate  on  better 
treatment  of  neutrals  by  foreign  belligerents  than  has  of  late 
been  experienced.  But  it  should  be  considered  that  the  insured 
may,  if  they  choose,  and  insurers  often  do,  guard  themseWed 
against  the  effects  of  unjust  and  injurious  foreign  sentences,  by 
express  stipulations  in  tiie  policy.  The  insured  must  be  pre- 
sumed to  be  as  well  acquainted  with  the  consequences  resulting 
from  the  judgments  and  decree  of  foreign  tribunals,  as  the  in- 
surer; and  it  is  to  be  presumed  that  he  enters  into  these  con- 
tracts with  his  eyes  open  to  all  the  risks  to  which  the  proper^ 
may  be  exposed  from  the  unwarrantable  decisions  of  belligerent 
prize  courts,  or  other  foreign  tribunals. 

The  presiding  judge  on  the  trial,  was  of  opinion  that  the  de- 
cree was  uncertain  by  reason  of  the  subjoined  words,  '*  or  other- 
wise;" and  for  this  and  other  reasons  permitted  the  defendant 
to  adduce  evidence  to  show  that  the  coffee  in  question  was 
neutral  property,  and  not  liable  to  condemnation  as  prox>erty  of 
the  enemies  of  Great  Britain.  As  we  are  all  of  opinion  that  the 
decree  is  sufficieutly  certain,  and  that  there  cannot  be  any  doubt 
from  the  words  of  it,  on  what  ground  the  court  decided;  and  as 
it  is  clear  that  the  property  was  condemned  as  enemy's  property, 
whether  rightly  or  not  we  cannot  undertake  to  say,  we  are  bound 
to  declare  that  the  decree  ought  to  have  been  deemed  condusiTe 
to  falsify  the  warrant  of  neutrality  in  the  contract  in  question. 
Of  course  it  is  our  opinion  that  the  evidence,  which  was  ad- 
mitted to  prove  the  truth  of  the  warranty  in  contradiction  to  the 
decree,  was  improperly  admitted. 

But  even  if  it  should  be  conceded  that  the  decree  was  prop- 
erly open  for  examination,  yet  it  has  not  been  shown  satisfoo- 
torily,  I  think,  that  the  sentence  was  unjust.  The  propxi«^ 
and  justice  of  the  sentence  ought  not  to  be  tested  by  other  evi- 
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denoe  than  that  which  was  produced  in  the  court  which  pro- 
nounced it.  NoWy  if  every  circumstance  be  fairly  and  candidly 
weighed  and  considered,  it  will,  at  least,  appear  doubtful 
whether  the  admiralty  court  at  Jamaica  had  not  good  grounds 
for  giving  the  judgment  it  did  from  the  evidence  before  it. 
Without  regarding  the  truth  of  the  fact  alleged  that  Kliene  was 
a  Westphalian  by  birth,  and  domiciliated  at  St.  Domingo;  it  ip 
certain  this  appeared  to  be  the  fact  on  the  trial  before  the 
admiralty  court.  In  truth  Kliene's  domicile  was  at  St.  Do- 
mingo, although  he  might  be  a  naturalized  citizen  of  the  United 
States;  and  there  can  be  no  doubt  but  that,  with  respect  to  bel- 
ligerent nations,  the  place  of  domicile  always  determines,  in 
relation  to  trade,  whether  enemy  or  neutral.  The  captain  of 
brig  declared  that  the  property  on  board  belonged  to  Eliene. 
The  invoice,  showing  that  the  coffee  was  shipped  as  the  prop- 
erty of  the  plaintiffs,  was  not  on  board.  It  was  not  transmitted 
by  the  brig,  and  therefore,  probably,  was  not  in  evidence.  If 
if  was  produced  it  was  not  entitled,  under  the  circumstances  of 
the  case,  to  any  weight.  The  letter  from  Kliene  to  the  plaintiff 
stands  on  the  same  ground. 

The  bill  of  lading  did  not  mention  the  real  owner  of  the 
property.  It  was  therefore  natural  to  suppose  it  was  shipped 
on  account  of  Kliene,  who  was  the  shipper.  Though  it  may 
not  be  necessary,  in  peaceful  times  and  in  ordinary  cases,  to 
specify  in  bills  of  lading  the  real  owners  of  the  property  men- 
tioned in  them,  or  on  whose  account  shipped;  yet,  in  time  of 
war,  and  on  an  occasion  like  that  which  occurred  in  this  case, 
ir  seems  reasonable  to  believe  there  is  a  necessity  for  it.  The 
omission  afforded  a  reasonable  ground  for  presuming  that  the 
shipper  was  owner;  and  it  has  not  apj^^iared  that  any  evidence 
was  adduced  to  rebut  that  presumption, 

A  new  trial  was  ordered. 

See Baasierv.  New Sk^gkmd  Ina.  Ox,  tuUe^  126^  and  Bfmmr»  CThIm  /Mb 
Ox,  aii<^201 
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Delaire  v.  Keenan. 

[8  DMAVwma,  74.] 

Equitable  Mortoaoe. — ^An  imperfect  agreement  intended  as  *  aecnrityy 
wUl  be  supported  as  a  mortgage,  and  given  a  priority  even  against 
judgment  craditorB. 

Bill  filed  by  Polony  and  Bead,  and  prosecuted  by  their 
executor,  Delaire,  to  haye  the  benefit  of  an  agreement  with 
Thomas  Keenan,  entered  into  in  March,  1804,  in  the  following 
words:  "  Mr.  Thomas  Keenan  agrees  to  sell  hishoiise,  situated 
at  the,  etc.,  where  he  lives,  on  the  following  conditions:  He 
engages  to  give  the  titles  of  the  house  and  lot  into  the  hands  of 
Dr.  Bead  and  Dr.  Polony,  they  paying  him  three  thousand 
dollars,  viz.,  in  his  own  notes  indorsed  by  them,  and  the  re- 
mainder of  the  money  in  three  notes,  at  two,  six  and  eight 
months,  with  good  indorsers.  Mr.  Thomas  Keenan  will  be 
entitled  to  redeem  the  house  at  the  expiration  of  three  years, 
by  repaying  to  Drs.  Beed  and  Polony,  the  same*  sum  of 
three  thousand  dollars,  which  condition  said  Bead  and  Polonej 
engage  to  fulfill  bona  fide."  This  agreement  was  signed  by  all 
three  of  the  parties,  witnessed  and  recorded.  It  appeared  that 
Bead  had  indorsed  notes  for  Keenan  for  seventeen  hundred 
dollars,  which  he  was  obliged  to  pay,  and  Polony  had  also  in- 
dorsed notes  for  Keenan,  to  the  amount  of  siiteen  hundred 
dollars,  which  he  was  obliged  to  pay;  that  no  part  had  been 
repaid,  and  that  complainants  had  instituted  suits  against 
Keenan,  and  recovered  judgments.  Previously  to  the  recovery 
by  Polony  and  Bead,  the  co-defendants  in  this  suit,  Hopkins 
and  others,  brought  their  actions  as  creditors  of  Keenan,  and 
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obtained  judgments,  for  which  they  claim  a  pnoriiy  as  a  lien 
upon  Keenan's  house  and  lot. 

The  question  was  whether  the  agreement  amounted  to  a  mort- 
gage,  and  gave  the  complainants  an  equitable  lien. 

W.  L.  Smith,  Pringle  and  Oeddes,  for  the  complainants,  in 
support  of  the  position  that  the  agreement  was  intended  as  a 
eeciirityy  and  would  be  so  considered  by  the  court,  cited  HcUtier 
T.  EUnaud,  2  Desau.  671;  Menude  v.  Polony,  Id.  564;  Bead  v. 
fitmoTW,  Id.  552;  1  P.  Wms.  292,  277,  280;  2  Vem.  564;  1  Bro. 
C.  C.  26;  4  Id.  64;  1  Ves.  jun.  162;  3  Id.  582. 

Parker  and  Cheves,  contra,  insisted  that  the  agreement  de- 
pended upon  a  condition  precedent,  the  taking  up  of  the  notes 
as  they  fell  due,  so  as  to  save  Eeenan's  credit;  that  this  was  not 
done  with  regard  to  some  of  the  notes,  and  complainants,  there- 
fore, were  not  entitled  to  the  benefit  of  the  ageeement  as  a 
security;  that  moreoTer,  they  had  abandoned  the  agreement 
and  sued  as  general  creditors. 

The  Court,  Chancellor  Desaxjssubb,  was  of  opinion  that  this 
agreement  was  substantially  a  mortgage.  There  was  no  condi- 
tion in  the  agreement  fixing  a  time  to  take  up  the  notes,  and 
declaring  it  Toid  in  case  of  failure.  Time  may  be,  and  some- 
times is,  of  the  essence  of  contracts,  but  it  does  not  appear  to  be 
so  here,  so  as  to  vitiate  the  security.  Most  of  the  notes  had  in- 
deed been  taken  up  when  they  fell  ^due,  though  not  all.  His 
credit  was  destroyed  even  when  the  complainants  made  the 
agreement  with  him,  and  their  taking  up  most  of  his  notes 
when  due,  had  not  been  able  to  keep  it  up.  As  to  their  not 
deliveriDg  their  notes  to  Keenan,  they  were  offered  and  refused. 
Besides  he  had  three  years  to  redeem,  and  they  could  not  safely 
deliver  up  the  evidence  of  their  having  paid  his  debts  till  they 
got  the  title,  which  he  refused  to  give. 

With  respect  to  the  claim  to  a  priority  set  up  by  the  judg< 
ment  creditors,  it  appears  that  the  equitable  lien  preceded  the 
judgments,  and  is  entitled  to  priority;  see  Finch  v.  Winchelsea, 
1  P.  Wms.  277,  which  is  expressly  in  point.  The  court  there  de- 
cided that  if  one  agrees,  for  a  valuable  consideration,  to  convey 
lands  to  one  person,  and  afterwards  confesses  judgments  to 
others,  the  agreement  to  convey  will  bind  the  land  in  equity, 
and  shall  defeat  the  judgments;  and  this  has  been  the  settled 
doctrine  ever  since;  see  3  Yesey,  582,  where  the  lord  chancellor 
says,  that  the  court  has  often  decreed  that  where  there  is  an  in- 
complete agreement  for  a  mortgage,  this  court,  after  the  death 


606  Holmes  v.  Simons.  [S.  Carolina^ 

of  the  party,  and  when  all  his  engagements  are  to  be  arranged, 
have  given  a  spedfio  lien,  and  that  notwithstanding  there  were 
judgments.  In  the  case  under  consideration  the  agreement  was 
fair;  the  object  was  to  give  a  security;  the  consideration  ade- 
quate; the  complainants  ought  to  be  protected. 

The  court  decreed  that  the  house  and  lot  should  be  sold  by 
the  master,  on  a  credit  to  the  twenty-second  November,  then 
next;  the  purchaser  to  give  bond  and  moiigage.  The  title  to 
be  executed  by  the  master,  but  not  delivered  till  the  payment 
of  the  purchase-money  and  interest;  and  if  not  paid  when  due, 
the  premises  to  be  resold  on  the  account  and  at  the  risk  of  the 
former  purchaser;  and  that  it  be  referred  to  the  master  to  ascer- 
tain what  is  due  by  Eeenan  to  complainants,  on  jLhe  notes  in 
question,  and  the  amount  of  their  demands  be  paid  out  of  the 
proceeds  of  the  sale,  with  the  costs  of  suit 


Holmes  v.  Simons. 

[8  Dbaumitbi,  U9.] 

Pabol  Evidence.— Pacrol  evidence  is  inadmissible  to  prove  thai  a  grantor 
intended  to  have  made  limitations  different  from  those  expressed  by 
the  deed,  when  its  terms  are  nnambiguons. 

Bill  to  have  an  account  of  certain  estates,  real  and  personal, 
and  for  the  delivery  of  the  same  to  the  complainant,  on  the 
ground  that  the  deed  under  which  the  defendant  holds  was 
erroneously  drawn,  and  ought,  according  to  the  intentions  of 
the  donor,  to  have  contained  a  clause  which  would  have  carried 
the  property  to  the  complainant.  The  instrument  referred  to 
was  a  deed  of  gift  of  one  thousand  pounds  by  Benjamin  Simons, 
now  deceased,  to  trusteees,  to  be  invested  for  the  use  and  ben- 
efit of  his  brother  ''  Bobert  Simons' lawfully  begotten  children," 
the  annual  interest  to  be  lapplied  for  the  benefit  of  the  children 
until  the  sons  arrived  at  twenty-one  years  of  age  and  the  daugh- 
ters at  eighteen,  then  to  be  divided  share  and  share  alike.  In 
case  the  children  did  not  reach  the  ages  specified,  Bobert  was 
to  enjoy  the  interest  during  life,  and  the  property  to  go  to  the 
complainant,  Benjamin's  sister,  upon  Bobert's  death.  It  ap- 
peared that  Bobert  married  a  second  time,  and  had  children  by 
this  wife,  the  defendant,  who  are  now  living.  None  of  the 
children  by  the  first  wife  arrived  at  the  age  specified,  and  Bob- 
ert is  himself  now  dead.  The  complainant  contended  that  it 
was  the  intention  of  Benjamin  to  restrict  the  gift  to  the  children 
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of  Bobert  by  his  first  wife,  .then  Imng,  and  offered  evidence 
that  instraotions  were  giyen  to  the  scriyener  to  insert  this  lim- 
itation in  the  deed;  and  also  other  evidence  corroborating  the 
same.     This  evidence  was  objected  to. 

Orimke,  for  the  complainant,  for  the  admission  of  the  evi- 
dence, urged  that  parol  evidence  was  admissible  to  explain  a 
mistake,  to  give  effect  to  the  intention  of  the  parties,  and  to 
show  that  the  deed  was  different  from  the  real  intent  of  the 
parties:  1  Fonbl.  122,  note;  or  to  prove  that  a  deed  absolute  on 
its  face  was  intended  as  a  mortgage:  Id.  200;  Washburn  v.  3fer' 
rills,  1  Day,  139  [2  Am.  Deo.  59];  or  to  show  that  a  clause  had 
been  omitted  from  a  deed:  2  Fonbl.  262;  Roberts  on  Fraud, 
80;  2  Dall.  171;  or  to  show  error  in  the  name  of  a  legatee: 
PoioeU  V.  Biddle,  2  Dall.  70  [1  Am.  Dec.  263]. 

MarUy,  contra. 

By  Court,  Chancellor  Dbsaussxtbe.  This  is  too  plain  a  case 
to  admit  of  any  doubt.  It  would,  indeed,  be  highly  mischiev- 
ous, and  tend  to  the  endangering  all  property,  however  dis- 
posed of  by  deed  or  will,  if  such  parol  testimony  should  be  ad- 
mitted. I  will  not  lay  any  stress  upon  the  length  of  time  which 
has  elapsed,  and  the  death  of  all  the  origin^  and  principal 
actors  in  this  business,  before  any  attempt  was  made  to  shake 
this  deed,  although  I  think  those  circumstances  should  have 
weight,  even  in  a  case  of  stronger  claim  than  the  present  for 
the  admission  of  parol  testimony.  But  I  will  take  the  question 
in  its  simplest  form.  Can  parol  evidence  be  admitted  to  in- 
troduce a  new  clause  or  additional  words  into  this  deed,  so  as 
to  vaiy  it  materially,  and  cany  the  property  to  another  person, 
different  from  those  entitled  to  it  as  the  deed  now  stands  ? 

The  general  rule  certainly  is  not  to  let  in  parol  evidence  to 
explain  either  deeds  or  wills;  and  this  rule  is  founded  in  great 
wisdom  and  caution.  It  would  tend  greatly  to  introduce  per- 
juries, and  to  unsettle  what  men  had  deliberately  settled  in 
writing  relative  to  their  estates,  to  the  great  hazard  of  the  titles 
of  all  property.  Still  the  judges  have  been  induced  to  admit 
parol  evidence  in  a  few  cases,  and  under  very  peculiar  circum- 
stances, to  supply  some  manifest  defect,  or  to  explain  what  was 
extremely  doubtful.  This  has  been  done  more  freely  in  the 
cases  of  wills  than  of  deeds,  because  they  are  more  frequently 
executed  in  haste  and  without  counsel.  In  deeds  where  men 
act  more  advisedly,  there  is  more  reluctance  to  admit  parol  evi- 
dence, and  the  examples  of  it  are  very  rare,  except  to  prevent 
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a  fraud.  There  has  been  a  good  deal  of  diveraitj  of  opinion 
among^BQCcesBiYe  judges  in  what  cases  parol  OTidence  is  ad- 
missible. Their  sound  judgment  has  approved  the  sale;  but 
they  have  been  tempted  by  particular  circumstances,  and  by  a 
strong  desire  to  get  at  the  whole  truth,  to  make  exceptions  to 
the  rule.  The  later  cases,  founded  upon  more  experience,  hare 
gone  to  establish  the  rule  more  firmly,  and  to  narrow  the  range 
of  the  exceptions.  Lord  Hardwicke,  in  the  case  of  Ulrich  v.  ZAtdi- 
field,  2  Atk.  373,  lays  it  down  that  courts  of  law  and  equity  ad- 
mit parol  evidence  in  two  cases  only :  1.  To  ascertain  the  per- 
son where  there  are  two  of  the  same  name,  or  where  there  has 
been  a  mistake  in  a  christian  or  surname;  2.  In  resulting 
trusts  relating  to  personal  estate.  Other  cases  show  that  to 
avoid  frauds,  parol  evidence  is  admissible.  None  of  the  cases, 
however,  have  ever  gone  to  receive  parol  evidence  to  add  dis- 
tinct and  independent  clauses  or  new  words  to  a  will  or  a  deed, 
which  would  essentially  alter  the  deed  or  will,  and  make  a  dif- 
ferent disposition  of  the  property  from  that  apparent  on  its 
face  clearly  and  unambiguously  expressed.  It  would  be  dan- 
gerous in  the  highest  degree,  and  contrary  not  only  to  the  stat- 
ute of  frauds,  but  to  the  common  law  before  the  statute,  as 
relates  to  land.  In  the  case  under  consideration  of  the  court, 
there  is  a  clear  unambiguous  provision  by  which  the  one  thou- 
sand pounds  is  to  be  invested  by  trustees  for  the  use  and  bene- 
fit of  Mr.  Robert  Simons'  children;  and  if  he  should  leave  no 
children  who  should  attain  a  certain  age,  the  property  is  limited 
over  to  his  sister  Mrs.  Holmes,  the  complainant.  It  is  insisted 
that  a  mistake  was  made  in  drawing  the  deed,  for  that  it  was  the 
intention  of  the  donor  to  restrict  the  provision  to  the  children 
of  Mr.  Bobert  Simons  by  his  first  marriage,  and  that  parol  evi- 
dence should  be  admitted  to  prove  declarations  by  the  donor, 
and  by  a  Mr.  Bryan,  who  drew  the  deed,  to  that  e£Eect^  they 
being  both  dead. 

I  am  decidedly  of  the  opinion  that  such  evidence  is  inadmis- 
sible; and  it  would  be  inadmissible  if  Mr.  Bryan  were  living 
and  ready  to  attest  to  this  fact.  It  would  go  to  add  to  and 
alter  the  deed,  and  give  a  different  destination  to  the  property, 
contrary  to  the  clear  and  explicit  provisions  on  its  face.  It 
was  attempted  in  Hampshire  v.  Pierce,  2  Yesey,  216,  to  limit 
by  parol  evidence,  a  legacy  to  the  children  on  one  wife,  con- 
trary to  the  words  of  the  will,  who  spoke  generally  of  the  child- 
ren of  the  party,  without  distinguishing  the  particular  brood 
by  the  two  wives.    But  the  court  refused  to  admit  the  parol 
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evidence  even  in  the  case  of  a  will.  I  will  not  trayel  over  all 
the  cases  which  establish  the  doctrine,  but  refer  generally  to 
the  following  cases:  Brown  v.  SeLwin^  Cases  Temp.  Talbot,  p. 
240;  WhiUan^.  Bussd,  2  Atk.  418;  Ulrich  v.  LUo^fieM,  2  Atk. 
373;  Partench  y.  PouleU,  2  Atk.  883;  Tyrrel  v.  Hope,  2  Atk.  568; 
E]^  Y.  Jackaon,  4  Bro.  C.  0.  514;  Pym  y.  Blackburn,  8  Yes.  jon. 
3i;  ConnoUy  y.  Lord  Howe,  5  Yes.  jun.  700;  Shaiea  y.  Barring^ 
im,  1  P.  Wma.  481  a. 


RlY£BS  V.  RiYERS. 

[9  Dwuvmoam  100.] 

BquTEABLB  Bsldbf. — ^A  woman  about  to  marry  agreed  in  writing,  with 
her  intended  hosband,  to  renounce  all  claims  on  hia  estate,  on  his 
agreeing  to  make  adequate  provision  for  her.  He  made  a  certain  pro- 
yision  by  will,  and  died.  It  was  held  within  the  province  of  a  court 
of  equity  to  determine  as  to  the  adequacy  of  the  provision,  and  this 
provision  being  inadequate  under  the  circumstances,  it  was  enlarged. 

Bill  filed  by  Elizabeth  Biyers,  widow  of  Thomas  Biyers, 
against  his  executors.  It  appeared  that  the  complainant,  a 
yridow,  possessed  of  some  property  of  small  yalue,  and  Thomas 
BiyerSy  a  wealthy  widower,  with  three  children,  being  about  to 
form  a  matrimonial  connection,  entered  into  agreement  in  writ- 
ing, whereby  it  was  agreed  that  he  would  renounce  all  the  rights 
he  might  acquire  by  the  marriage  to  every  part  of  his  intended 
wife's  property,  and  that  she  would  renounce  all  her  right  to 
dower  and  thirds  in  his  real  estate,  upon  the  condition  that,  in 
^ase  she  survived  him,  he  would  bequeath  to  her  a  "  competent 
and  sufficient  maintenance  "  during  her  life.  After  the  execution 
of  the  agreement,  they  were  married,  lived  in  harmony,  she  being 
a  kind,  attentive  and  dutiful  wife.  On  his  death  he  devised  to 
her  a  house  and  lot,  in  lieu  of  dower,  with  which  provision  the 
widow  was  dissatisfied,  and  brought  this  action  to  have  the 
same  enlarged.  It  appeared,  from  the  master's  report,  that  the 
testator's  estate  was  worth  about  forty  thousand  dollars;  that 
the  income  amounted  to  one  thousand  eight  hundred  dollars 
per  annum;  that  the  expenditures  of  his  family  were,  for  the 
last  three  years  of  his  life,  one  thousand  two  hundred  dollars 
per  annum;  and  that  the  rentof  the  house  deyised  to  the  vidon 
was  between  fifty  and  sixty  pounds  per  annum. 

Cheves,  for  the  complainant. 

Ford,  contra. 
▲m.  dxo.  yoL.  ry. 
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By  Court,  Chancellor  DEflAUssiTBE.    If  tliis  case  had  been  the 
oxdinaiy  one  of  a  husband,  who,  being  bound  by  no  agreemeat 
to  provide  for  his  wife,  was  left  by  the  laws  to  make  such  pro- 
vision as  he  deemed  sufficient  for  her,  proportioned  to  bis  own 
views  of  his  estate,  and  to  his  affections,  there  would  be  no 
doubt  that  the  argument  would  be  conclusive;  and  the  court 
would  certainly  not  be  at  liberty  to  examine  or  to  decide  upon 
the  competency  of  the  provision.    His  will  would  make  the 
law,  leaving  to  his  widow  no  other  alternative  than  to  accept 
the  provision,  or  to  renounce  it,  and  to  resort  to  her  claim  of 
dower  in  his  real  estate.    But  this  is  a  very  different  case.    The 
husband  has  bound  himself  by  an  agreement,  that  for  a  con- 
sideration, which  was  in  reality  a  valuable  one,  and  which  he 
considered  in  that  light,  "he  would  bequeath  by  his  will  a 
competent  and  sufficient  maintenance  during  her  life.''    By 
this  agreement  he  has  renounced  that  absolute  power  of  dis- 
posing of  his  estate  at  his  pleasure,  or  even  at  his  caprice,  with 
which  the  law  had  clothed  him;  and  I  cannot  doubt  that  he 
could  bind  himself  to  do  so.    No  cases  were  cited  on  this  point. 
But  there  are  cases  which  show  that  men  may  bind  themselves 
to  make  their  wills  in  a  particular  way.    I  allude  to  the  cases 
where  two  men  have  agreed  to  make  mutual  wills,  whereby  they 
were  to  derive  certain  advantages  on  the  happening  of  certain 
stipulated  events.    In  these  cases  the  court  of  equity  has  held 
the  parties  to  be  bound,  and  has  made  the  estate  of  the  party 
who  did  not  comply  with  the  agreement,  liable  to  the  other 
party  who  had  complied,   on  the  happening  of   the  events 
which  entitled  him  to  the  benefit.     So,  too,  there  are  cases 
where  a  father  has  promised,  in  consideration  of  the  marriage 
of  a  child,  to  leave  such  child  a  legacy.    This  has  been  held  to 
be  binding  on  his  estate,  after  his  death,  when  he  had  neglected 
to  provide:  See  Lard  Walpole  v.  Lard  Orford^  8  Yesey,  402,413, 
416.    In  this  case  is  cited  OoUmere  v.  BaUison,  1  Yemon,  48; 
and  the  case  of  Durour  v.  Ferraro,  decided  by  Lord  Camden: 
Bee  2  Hargrave's  Juridicial  Arguments,  804.    But  independ- 
ently of  any  preceding  decisions,  I  should  feel  no  hesitation  to 
decide  this  point  on  principle.     A  man  may  renounce  eveiy 
power,  benefit  or  right  which  the  laws  give  him,  and  he  wiU 
be  bound  by  his  agreement  to  do  so,  provided  the  agreement 
be  entered  into  fairly,  without  surprise,  imposition  or  frauds 
and  that  it  be  reasonable  and  moral. 

In  the  case  under  consideration,  Mr.  Bivers  did  enter  into  a 
deliberate  agreement,  fairly,  and  upon  a  valuable  oonaideraiioni 
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to  leaye  his  wife  a  competent  maintenance  dniing  her  life. 
There  is  nothing  immoral  or  nnjast  or  unreasonable  in  this. 
She  is  banred  by  her  agreement  from  all  other  claims  on  his 
estate.  And  shall  she  be  bound  and  he  be  free?  Surely  this 
would  be  unjust  in  the  highest  degree.  It  appears  to  me  to 
make  a  will  in  a  particular  way,  on  proper  consideration,  is  as 
much  a  subject  of  contract  as  any  other,  and  he  who  makes  a 
contract  on  this  subject  is  as  much  bound  thereby  as  he  would 
be  by  any  agreement  on  any  other  subject.  To  be  sure  the 
court  would  be  more  strict  in  examining  into  the  nature  and 
drcumstances  of  such  agreements  than  any  others,  and  would 
require  very  satisfactory  proofs  of  the  fairness  and  justness  of 
the  transaction.  I  conclude,  therefore,  that  the  i>arty  had  a 
light  to  bind  himself  to  make  his  will  in  a  particular  way  by  an 
agreement,  and  the  court  has  the  power  to  enforce  the  agree* 
xnent. 

The  next  question  then  is,  has  Mr.  Bivers  complied  with  his 
agreement,  and  has  he  left  by  his  will  a  sufficient  maintenance 
for  his  wife  during  her  life  ?  This  is  certainly  a  very  delicate 
question  into  which  the  court  enters  reluctantly,  and  must  de- 
cide cautiously.  But  it  is  called  upon  to  decide,  and  the  party 
has  a  right  to  its  decision. 

The  want  of  certainty,  in  the  extent  of  the  proTision  to  be 
made,  was  urged  with  force,  and  it  certainly  has  weight,  but  it 
is  not  conclusive.  It  was  to  be  adequate,  and  that  adequacy 
can  be  ascertained.  Suppose  Mr.  Bivers  had  made  so  very 
small  a  provision  for  his  vnfe  that  at  the  first  blush  it  would 
have  appeared  to  every  person  to  be  inadequate,  could  there 
have  been  any  doubt  at  all  that  she  would  have  been  entitled 
to  redress  ?  A  provision,  for  instance,  of  ten  pounds  per  annum 
would  have  been  so  palpable  a  violation  of  the  spirit  of  the 
agreement  that  no  court  could  have  tolerated  the  act.  Belief 
must  have  followed  of  course.  This  shows  that  the  court  is 
bound  to  look  to  the  estate,  and  to  the  provision  made  out  of  it 
for  the  benefit  of  the  vnfe,  and  pronounce  whether  it  be  suf- 
ficient. I  have  done  so,  and  I  feel  myself  bound  to  say  that 
the  provision  made  is  not  sufficient  in  the  true  «pirit  of  the 
agreement.  Taking  the  income  at  eighteen  himdred  dollars, 
the  provision  of  about  two  hundred  and  forty  dollars  per  annum 
is  less  than  a  seventh  part  of  the  income.  This  I  must  con- 
sider inadequate.  It  is  true  that  the  expenditures  of  Mr. 
Bivers  in  his  family,  did  not  exceed  twelve  hundred  dollars  per 
annum,  and  two  hundred  and  forty  dollars  per  annum  is 
exactly  a  fifth  part  of  that  income.    But  it  should  be  remem- 
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bered  that  lie  dsriTed  many  eeseiiiial  uid  economioal  snppHeB 
from  fais  planttstion,  and  that  he  lived  iai  his  own  house  free 
ffom  renty  and  thai  she  partook  fully  of  all  these  adyantagea. 
I  foel,  thnrefare,  thai  it  is  an  inadequate  provisioii,  looking  to 
her  character  as  a  ndfe,  to  his  fortune  and  to  his  agieemeni. 

What  then  would  be  a  sufficient  maintenance  aocx>rding  to 
the  stipulation  in  the  agroement  ?  I  am  reluctant  to  exercue 
an  arbitraiy  discretion  on  this  question.  It  would  perhaps  be 
safer  to  follow  the  rule  furnished  bj  law  than  to  create  one 
from  mj  own  fancy  or  judgment.  That  would  hare  given  her 
a  third  of  the  estate  in  case  of  intestacy.  Mr.  Bivers's  object 
in  the  agreement  seems  to  have  been  to  avoid  the  troubles  and 
the  disputes  which  might  have  resulted  to  his  family  in  case  of 
an  intestacy;  and  to  give  a  sufficient  provision  to  his  wife  in- 
stead of  a  share  in  the  estate  itself ,  which  might  have  involved 
litigation  and  inconvenience  to  his  children.  That  object  would 
perhaps  be  properly  attained  by  allowing  his  widow  that  pro- 
portion of  the  income  of  his  estate  during  her  life  which  she 
would  have  been  entitled  to  absolutely  if  he  had  died  without 
a  will. 

Perhaps,  however,  in  a  family  case  like  this,  no  claims  should 
be  pushed  or  allowed  to  go  to  extremes.  Moderation  in  de- 
manding and  liberality  in  conceding  would  best  become  all 
parties;  and  in  a  cause  requiring  a  delicate  discretion,  not  an 
arbitrary  one,  which  I  disclaim,  it  may  be  considered  most 
proper  to  put  the  wife  on  a  footing  of  one  of  the  children,  and 
to  allow  her  a  fourth  part  of  the  actual  income.  If  she  obtains 
as  much  for  her  annual  support  as  one  of  the  testator's  chil- 
4lren,  I  think  this  might  come  up  to  the  idea  of  a  competent 
:aad  sufficient  maintenance,  intended  by  the  agreement,  having 
^ue  reference  to  the  testator's  property  and  family.  I  confess 
4hat  my  mind  has  fluctuated  between  the  third  and  fourth  pari 
of  the  income;  but  upon  the  whole,  I  think  justice  would  be 
done  and  the  intention  of  the  parties  answered  by  allowing  her 
a  fourth  part  It  was  contended  by  the  complainant's  counsel 
that  the  estate  was  worth  forty  thousand  dollars,  and  that  the 
aetual  income  was  too  small  for  such  a  capital,  being  far  below 
the  legal  interest;  and  that  the*  court  might  vest  the  estate  in 
such  a  manner  as  would  make  it  more  productive,  and  then 
give  the  widow  a  third  part  of  that  increased  income.  In  my 
opinion  that  would  be  going  much  too  far.  I  cannot  take  upon 
me  to  alter  the  estate,  to  speculate  and  to  risk  the  chances  of  a 
ehange  which  might  be  disadvantageous.  I  think  I  am  bound 
to  take  the  estate  as  I  find  it,  and  to  make  the  allowance  out  at 
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the  income  as  it  cedsto,  a&d  XM>t  upon  a  vappom&m  of  what  it 
might  be  made  to  be.  It  might  be  xaare  oorrect  to  refer  it  to 
the  master,  to  report  annually  the  precise  amount  of  the  net 
income,  after  deducting  all  general  plantation  expenses,  taxes, 
etc.  Bat  as  I  am  desirous  to  prevent  furtiier  Texotions,  and 
disquieting  inquiries  and  discussions,  in  this  familj  cause,  and 
particularly  the  disagreeable  and  irritating  circomstance  of  a 
future  annual  account,  I  will  have  no  objection  to  take  upon 
me  to  decide  from  the  information  before  me  which  seems  to 
be  tolerably  correct.  Taking  therefore  ihe  amount  of  the  in- 
come to  be  one  thousand  eight  hundred  dollars,  and  deducting 
two  hundred  dollars  for  general  expenses,  I  wiU  allow  a  fourth 
part  of  that  amount  to  the  widow. 

It  is  therefore  ordered  and  decreed  that  the  executors  do  al- 
low and  pay  to  the  complainant  the  sum  of  four  hundred  dol- 
lars per  annum,  from  the  testator's  death,  during  her  life,  de- 
ducting therefrom  .the  amount  of  the  sums  she  has  receiyed, 
and  the  value  of  the  articlids  of  the  estate  she  has  selected  and 
taken,  which  allowance  shall  be  in  lieu  of  the  inadequate  pro- 
vision made  by  the  testator's  will  and  in  performance  of  the 
agreement.  In  this  case  the  executors  were  not  only  justified, 
but  compelled  to  come  into  this  court  to  obtain  a  sanction  for 
any  allowance  exceeding  the  provision  made  by  the  will.  Their 
conduct  has  been  perfectly  correct.  The  costs,  therefore,  must 
be  divided  among  the  parties  according  to  their  respective  pro- 
portions. The  complainant  must  pay  one-fourth  of  them  out 
of  her  estate,  and  the  defendants  the  remaining  three-fourths 
out  of  the  proportion  of  the  income  of  the  estate  to  which  the 
children  are  entitled. 

As  the  demand  upon  the  estate  maj  come  somei^iat  unex- 
pectedly upon  the  heirs,  it  is  proper  that  a  reasonable  time 
should  be  allowed  for  the  payment  of  the  arrears.  Let  one- 
half  the  arrears,  therefore,  be  paid  on  or  before  the  first  of 
April,  and  the  balance  on  or  before  the  first  of  January,  1812. 


Barrel  v.  Eden. 

IXTXBSST  FOB  AXJ>  AGAINST  EXECUTOR.— Interest  isehax|{eableon  tbe  an« 
noal  bftlanoes  in  an  executor's  aoconnts  unless  necessarily  retained  in  his 
hands  for  the  purposes  of  the  estate;  and  so  he  may  charge  interest  on 
balances  in  his  favor. 

LiABiUTY.— An  executor  is  not  liable  for  debts  not  reeorered,  unless  there 
begrosi  negleet 
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Bill  in  equity.    The  case  is  stated  in  the  deoiee. 

8itnon8,  for  the  complainant. 

Drayton,  for  the  defendants. 

Bj  Oourt,  Chancellor  Desaussubb.  This  eame  on  upon  tht 
naster's  report  and  exceptions  filed  by  Mr.  and  Ifrs.  Eden, 
rhe  exceptions  made  three  points: 

1.  That  some  of  the  items  admitted  by  the  master  and  put  to 
the  debit  of  the  complainant,  vrere  admitted  without  youeherB. 

2.  That  the  master  allowed  interest  on  the  balances  at  the 
end  of  eveiy  six  months.  Whereas  no  interest  should  have  been 
allowed  at  all. 

8.  That  the  master  has  omitted  to  giye  credit  to  the  defend- 
ants  for  the  bond  of  Joseph  Darrel,  the  complainant. 

On  the  first  and  third  exceptions,  it  was  agreed  by  the  oonn* 
sel  that  they  would  re-examine  and  settle  those  points  between 
themselves;  and  the  counsel  have  since  withdrawn  their  first 
exception. 

The  second  exception  was  fully  argued;  and  requires  the  de- 
cision of  the  court. 

As  the  yeiy  right  to  allow  interest  was  brought  under  disous- 
sion  in  this  case,  it  seems  proper  to  examine  this  question 
fully. 

The  old  cases  did  not  allow  interest  against  executors  where 
they  had  moneys  of  the  estate  in  their  hands.  So  settled  was 
this  principle,  that  in  the  case  of  BaicUffe  y.  Chravea,  1  Yem. 
197,  it  was  said  there  were  at  least  forty  decided  cases  againsi 
the  allowance  of  interests  against  executors.  The  court,  how- 
ever, in  that  case,  broke  through  the  old  rule  and  allowed  in- 
terest. But  the  decree  was  reversed  on  appeal  to  the  house  of 
lords.  This  continued  to  be  the  rule,  and  even  as  late  as  in 
the  time  of  Lord  Hardwicke,  interest  was  refused.  In  the  case 
of  Adams  v.  &aZe,  2  Atk.  106,  Lord  H.  said:  "  As  an  executor 
may  make  use  of  money  which  is  perpetually  coming  in  by 
assets  of  the  testator  and  turn  it  to  his  own  advantage;  and  as 
it  is  not  improper  for  an  executor  to  take  it  on  his  own  acoount, 
where  he  is  a  responsible  man  and  ready  to  answer  debts  and 
legacies  when  called  on,  therefore  I  do  not  think  it  tight  to 
allow  interest  for  the  note." 

The  doctrine,  however,  was  reconsidered  by  Lord  Thurlow, 
in  the  case  of  Newton  v.  Bennet,  1  Brown's  Ch.  Bep.  359,  and 
the  old  rule  was  denied  to  be  the  law  of  the  court;  a  higher 
equity  was  introduced,  and  it  was  then  firmly  established,  and 
has  never  since  been  denied  there,  that  where  an  executor  of 
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trustee  has  made  or  received  interest  on  the  money  of  the  estate, 
he  is  chargeable  in  equity  with  interest.  And  by  other  decided 
cases,  it  has  been  settled  that  if  an  executor  or  trustee  should 
keep  money  in  his  hands  for  any  length  of  time,  which  he 
might,  by  application  to  the  court,  or  by  inyesting  the  funds 
have  make  productive,  he  shall  be  chaigeable  with  the  interest 
thereon :  See  LiUlehales  v.  Oascayne,  8  Brown,  0. 0. 73;  Franklin 
y.  FrUh,  8  Id.  483;  Perkina  Baynlun,  1  Id.  876.  And  the  exe- 
cutor investing  money  in  the  funds  shall  be  protected  from  any 
fall  in  the  stocks:  Huicheaon  v.  Hammond ,  8  Bro.  147;  and  the 
case  of  Champion,  cited  therein,  and  Franklin  v.  Fri^,  supra. 
In  this  state  interest  has  been  refused  formerly :  See  the  case  of 
the  Executrix  of  John  Stock  v.  Blake,  Ex,  of  Stock,  1  Des.  Ch. 
Bep.  191,  decided  in  July,  1791,  where  the  court  took  the  broad 
ground,  that  no  law  obliged  the  executor  to  place  the  money 
out  at  interest;  and  no  authority  being  given  in  the  will  then 
under  consideration,  it  refused  to  allow  interest. 

In  subsequent  cases,  however,  interest  has  been  allowed. 
See  the  case  of  Stewart  v.  Carson,  1  Des.  Ch.  Bep.  500,  decided 
in  1797.  The  master  reported  in  favor  of  the  allowance  of  in* 
terest,  and  Lis  report  was  confirmed.  From  that  time  it  appears 
to  have  been  the  course  of  the  court  to  allow  interest  on  execu- 
tor's accounts;  in  their  favor  where  they  appear  to  have  been  in 
advance  for  the  estate;  and  against  the  executor  where  he  appears 
to  have  had  money  of  the  estate  in  his  hands,  and  which  there 
was  no  reasonable  ground  for  him  to  keep  by  him  unemployed. 
Doubtless  there  are  many  cases  in  which  an  executor  may  have 
money  in  his  hands,  and  yet  it  would  be  improper  to  charge  him 
with  interest  thereon;  as  where  suits  are  pending  against  the 
estate,  and  he  ought  to  be  provided  for  the  event,  and  under 
many  other  circumstances.  But  it  lies  with  the  executor  to 
show  the  existence  of  such  circumstances  as  would  justify  the 
departure  from  a  rule  founded  in  great  justice  and  equity.  In 
the  case  under  our  consideration,  there  do  not  appear  any  cir- 
cumstances which  required  the  executors  to  keep  the  money  in 
their  hands;  no  urgent  debts,  no  demands  which  put  the  estate 
in  hazard.  I  do  think,  therefore,  that  interest  should  be  al- 
lowed. But  the  account  is  made  up,  allowing  interest,  half 
yearly.  This  is  incorrect;  for  the  law  directs  executors  to  make 
up  their  accounts  yearly,  and  interest  should  be  allowed  on  the 
annual  balances,  whether  for  or  against  the  executor.  The  in- 
terest account  should  be  kept  in  a  separate  column,  and  com- 
pound interest  should  not  be  allowed. 

TVith  respect  to  Mrs.  Bebecca  Darrel,  one  of  the  defendants^ 
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a  question  was  made  as  to  three  notes  of  hand.  One  of  N. 
Legare,  for  thirtj-fonr  pounds  fifteen  shillings  and  a  pennj» 
and  due  on  March  1, 1797;  another  of  Peter  Croft,  for  forty 
pounds  two  shillings,  and  due  January  20, 1798;  a  third  of 
Robert  Darrel,  for  forty-six  pounds,  due  January  20,  1798. 
Joseph  Darrel,  the  executor  of  Jonathan  Darrel,  died  in  1796, 
and  the  notes  fell  into  the  hands  of  William  Darrel,  the  admin- 
istrator. 

It  was  contended  for  complainant,  that  by  defendants'  laches 
all  these  notes  were  barred  by  the  statute  of  limitations,  and  the 
money  lost,  and  that  the  defendants  were  liable  for  them.  Oil 
the  other  hand,  it  was  insisted  that  with  respect  to  the  first 
note,  that  of  N.  Legare,  Mr.  Jonathan  Darrel,  brother  and  co- 
heir of  the  complainant,  had  giyen  a  receipt  for  that  note  on 
July  17, 1800,  and  had  taken  the  note  on  bim. 

I  am  so  reluctant  to  make  executors  or  administrators  liable 
for  debts  which  they  have  not  received,  and  which  many  cir- 
cumstances, forgotten  after  many  years,  especially  where  the 
executors  are  dead,  might  have  prevented  their  receiving;  thai 
I  am  willing  to  be  satisfied  with  any  reasonable  excuse  to  exon- 
erate them  from  the  responsibility  which  would  necessarily  at- 
tach to  any  gross  neglect  of  collecting  the  debts,  and  suffering 
them  to  be  lost  for  want  of  reasonable  diligence.  I  am,  there- 
fore, disposed  to  admit  that,  as  one  of  the  heirs  received  the 
note  many  years  ago,  without  any  objection  at  the  time,  this 
shall  exonerate  the  executors  as  to  that  note. 

As  to  the  second  note,  that  of  P.  Croft,  it  is  alleged  that  he 
was  insolvent  at  the  time  the  note  fell  due,  and  even  when  it 
was  taken.  This  certainly  would  furnish  a  complete  excuse  for 
the  executor  upon  the  fact  being  established,  and  Mr.  Parker's 
testimony  I  think  completely  establishes  his  insolvency. 

As  to  the  third  note,  that  of  Bobert  Darrel,  it  was  conceded 
that  he  was  solvent,  and  no  reasonable  excuse  was  made  for  not 
collecting  that  debt.  I  think  that  the  executors  are  liable  for 
that  note. 

With  respect  to  the  allowance  of  sixty  dollars  to  each  of  the 
assessors  to  the  master,  I  think  each  is  bound  to  pay  his  own. 
They  are  of  their  own  choice;  they  were  called  in  by  consent, 
and  I  am  not  aware  that  the  court  could  allow  the  demand  as 
part  of  the  costs  against  the  others;  therefore  let  each  pay  Us 
own  assessor. 

[There  was  no  appeal  from  this  decree.] 


See  as  to  liability  for  interest  Fox  v.  WUeox,  2  Am.  Dee.  4S^ 
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CUDWORTH   V.  ThOMPSOK. 

T^ZBCUTOBT  Detisb,  Lhhtation.— A  beqvest  to  two  nephews  toA  their 
heiiBy  hut  in  case  they  shonld  die  without  leaving  iflsne^  then  over  to 
other  persons,  the  limitation  over  ie  not  too  remote.  Bat  hoth  of  the 
nephews  dying  and  one  of  them  leaving  issue,  the  estate  is  absolutely 
vested,  and  the  subsequent  limitation  is  void.  The  estate  vested  in 
the  nephews  so  as  to  he  transmissible  to  the  heirs  of  the  one  leaving 
issue,  and  his  widow  is  entitled  to  one-third  of  the  property,  and  his 
children  to  the  other  two-third  parts. 

Tkust  Estates. — ^A  different  rule  of  construction  is  not  necessarily  to  be 
applied  to  trust  estates  than  that  governing  legal  estates;  accordingly 
limitations  of  the  trusts  of  a  term,  are  decided  according  to  the  doc- 
trines applicable  to  real  estates. 

Bill  in  equitt.     The  case  is  stated  in  the  decree. 

By  Court,  Ohaacellor  Desaussubb.  The  late  Mrs.  E. 
Player,  made  her  last  will  and  testament  on  the  ninth  of 
Febmary,  1801,  wherein  amongst  other  things  she  bequeathed 
as  follows:  "  With  respect  to  the  remainder  of  my  negro 
slayes,  I  hereby  give  and  bequeath  them  to  my  nephews, 
William  and  Thomas  Hall,  their  heirs  and  assigns  forever;  but 
in  case  both  my  nephews  shall  die  without  leaving  issue  of  their 
bodies,  then  I  give  and  bequeath  the  said  slaves,  with  the  future 
issue  and  increase  to  Mr.  and  Mrs.  Thomas  Hamlin,  their  heirs 
and  assigns  forever.  My  will  further  is,  that  until  the  con- 
tingency aforesaid  shall  happen,  the  said  slaves  shall  remain 
and  be  in  the  charge  of  and  under  the  control  of  Mr.  Thomas 
Hamlin  and  Dr.  A.  Y.  Toomer,  whom  I  hereby  nominate  and 
appoint  executors  of  this,  my  last  will,  who  are  hereby  directed 
annually  to  pay  over  the  profits  arising  from  the  labor  of  the 
said  slaves  to  the  said  William  and  Thomas  Hall,  equally,  for 
their  exclusive  use  and  benefit."  Soon  after  the  death  of  the 
testatrix,  leaving  her  last  will  in  full  force,  one  of  her  nephews, 
William  Hall,  died,  without  leaving  any  issue,  and  the  surviving 
nephew,  Thomas,  in  the  year  1803,  married  Sarah  Howard,  by 
whom  he  had  two  children,  Thomas  and  Elizabeth;  and  in 
October,  1808,  he  died  intestate,  leaving  alive  his  wife  and  his 
two  children.  The  vndow,  Sarah  Hall,  obtained  letters  of  ad- 
ministration on  the  estate  of  her  deceased  husband,  Thomas 
Hall,  and  took  possession  of  the  negroes  which  had  been  be- 
queathed by  Mrs.  Flayer.  In  February,  1810,  she  intermarried 
with  William  Cudworth,  the  complainant,  and  upon  some  re- 
|K>rt8  of  Mr.  Cudworth's  intending  to  sell  the  said  negroes,  or 
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some  of  them,  the  securities  to  Mrs.  Cudworth's  administiatioii 
bond  applied  to  the  ordinary  of  the  district  to  be  released  from 
their  bonds;  and  Mr.  Cudworth  and  his  wife  not  being  able  to 
find  securities,  the  ordinary  revoked  the  administration,  and 
granted  the  same  to  Mrs.  Mary  Thompson,  the  present  defend- 
ant, who  is  related  to  the  family.  She  has  since  possessed  her> 
self  of  the  negroes  in  question  and  receives  the  profits  of  their 
labor.  The  complainants  allege  that  the  negroes  bequeathed 
by  Mrs.  Player  belong  to  the  widow  and  children  of  Thomas 
Hall;  and  they  demand  a  re-delivery  of  them,  and  an  account 
of  the  rents  and  profits  of  their  labor,  from  the  administratrix 
of  Thomas  Hall,  who  is  charged  with  having  possessed  herself 
unjustly  of  them.  The  defendant  insists  that  the  said  negroes 
belong  exclusively  to  the  two  children  of  Thomas  Hall,  and  de- 
clares her  readiness  to  account  for  the  rents  and  profits,  and  to 
apply  the  same  as  she  may  be  directed  to  the  maintenance  and 
education  of  his  two  infant  children. 

The  first  question  which  was  made  on  the  argument  of  this 
cause  was,  whether  the  limitation  over  to  Mr.  and  Mrs.  Hamlin 
was  too  remote,  and  therefore  void,  or  within  the  rules  pre- 
scribed by  law,  and  therefore  good  ?  Perhaps  it  was  not  neces- 
sary to  have  labored  this  point,  for  the  two  legatees,  the  Halls, 
are  both  dead,  and  the  survivor  of  them  left  issue  alive;  and 
thenceforth  the  contingency  oa  which  the  limitation  over  to  Mr. 
and  Mrs.  Hamlin  might  possibly  have  taken  effect,  is  at  an 
end,  and  with  it  an  end  of  the  claim  of  the  Hamlins.  If  it  were 
material  to  decide  on  the  question  first  mentioned,  I  should  in- 
cline to  say  that  the  limitation  over  was  not  in  its  creation  too 
remote;  for  it  is  a  rule  of  this  court  to  lay  hold  of  any  words  in 
a  will,  in  executory  devises  of  personal  estate,  to  tie  up  the  gen- 
erality of  the  expression,  dying  without  issue,  and  to  confine  it 
to  dying  without  issue  living  at  the  time  of  the  person's  deceaM. 
Thus  the  words,  dying  without  leaving  issue,  have  been  con- 
strued to  mean,  without  leaving  any  issue  living  at  the  time  of 
the  death  of  the  person  so  spoken  of:  See  Feame  on  Ex.  Devis* 
4  ed.  186, 191;  8  P.  Wms.  258;  1  P.  Wms.  663;  2  Atk.  642;  8 
Atk.  396. 

These  are  the  very  words  of  Mrs.  Player's  will,  and  there- 
fore the  limitation  over  to  the  Hamlins  was  not  in  its  creation 
too  remote  on  that  account.  But  this  contingenqr  is  at  an  end 
by  the  death  of  the  Halls,  one  of  them  leaving  issue  alive,  as 
above  remarked.  And  besides  it  has  been  fully  settled  that, 
though  there  may  be  several  limitations  after  the  first  executory 
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devise  of  the  whole  interest,  and  that  any  one  of  them  may  be 
good  in  erent  if  no  one  of  the  preceding  executory  limitations 
"which  would  carry  the  whole  interest  happens  to  vest,  yet  when 
once  any  each  preceding  executory  limitations  happens  to  take 
place,  al^  the  subsequent  limitations  become  void,  and  the 
whole  interest  in  them  vested:  See  Feame  on  Ex.  Devises,  416, 
416,  etc.  So  that,  if  there  had  been  any  contingency  in  this 
case  at  all,  yet  on  one  of  the  Halls,  the  legatees,  having  issue, 
and  leaving  that  issue  alive,  there  was  an  end  of  the  limitation 
over  to  the  Hamlins.  I  incline,  however,  to  the  opinion  that 
the  estate  vested  immediately  in  the  Halls.  This  brings  us  to 
the  consideration  of  the  principal  question,  what  estate  did  the 
two  legatees,  the  two  Halls,  take  under  the  will  of  the  testa- 
trix ?  The  words  of  the  will,  material  to  this  point,  may  be  re- 
membered to  be,  "to  my  nephews,  William  and  Thomas  Hall, 
their  heirs  and  assigns  forever;  but  in  case  both  my  nephews 
shall  die  without  leaving  issue  of  their  bodies,  then  I  give  and 
bequeath  the  said  slaves,  etc.,  over  to  Mr.  and  Mrs.  Hamlin." 
The  rule  of  law  seems  to  be  that  where  there  are  words  in  the 
will  which  would  have  given  an  estatcrtail  in  real  property  to 
the  devisee,  the  legatee  of  personal  property  shall  take  an  ab- 
solute interest:  2  BL  Com.  174;  2  Fonbl.  79,  and  the  cases 
quoted. 

Now  if  we  apply  this  rule  to  the  words  of  the  will,  it  is  obvi- 
ous that  the  legatees  took  an  absolute  estate  in  the  negroes 
with  cross-remainders  by  implication:  See  Oowper,  780,  800;  4 
T.  R.  710;  5  Id.  431,  521. 

It  is  true  that  if  from  any  expression  in  the  will  the  testator 
should  appear  to  have  intended  that  the  legatee  should  take  a 
mere  life  estated,  and  the  heirs  or  issue  to  take  by  purchase, 
they  shall  do  so  in  order  to  give  effect  to  that  intent:  see  2 
Fonbl.  79,  80,  with  the  note  t,  where  the  whole  doctrine  is 
clearly  stated  and  the  authorities  examined  and  reconciled;  see 
particularly  Webb  v.  WM,  1  P.  Wms.  132;  Oarih  v.  Baldwin,  2 
Tebcy,  660. 

But  on  examining  the  will  in  this  case  there  is  nothing  to 
warrant  the  idea  of  any  intent  of  the  testatrix  to  restrain  the 
estates  bequeathed  to  mere  life  estates.  The  words  used  are 
general,  not  directly  restricting  the  estates  to  the  lives  of  the 
first  takers,  nor  raising  any  necessary  implication.  There  is 
nothing  to  warrant  the  supposition  of  any  intent  of  the  testa- 
trix to  provide  specially  for  the  children  of  the  two  nephews, 
the  first  legatees,  by  restrictive  words  on  their  parents.    This 
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is  not  the  case  of  a  marriage  settlement,  where  there  is  always 
Talnable  consideration,  and  it  is  a  main  object  to  proTide  for 
children  and  make  ihem  secure  in  succeeding  to  the  property 
given  to  their  parents  for  life. 

It  was  however  urged  that  there  is  a  sub6e<{iient  clause  in 
the  will  which  Taries  this  case  from  others,  to  wit,  the  direc- 
tion that  until  the  contingency  should  happen,  the  dying  of 
the  two  legatees,  the  Halls,  without  leaving  issue,  the  slaves 
bequeathed  *'  should  remain  and  be  in  charge  of  and  under  the 
direction  of  Mr.  Thomas  Hamlin  and  Dr.  A.  Y.  Toomer,  whom 
I  hereby  nominate  and  appoint  executors  of  this  my  last  will, 
who  are  hereby  directed  axmually  to  pay  over  the  profits  arising 
from  the  labor  of  said  slaves  to  the  said  William  and  Thomas 
Hall,  equally  for  their  exclusive  use  and  behoof."  And  it  was 
argued  that  this  clause  furnishes  a  presumption  of  the  testa- 
tor's intent  to  restrain  the  estate  of  the  first  legatees  to  a  mere 
life  estate,  so  as  to  let  in  the  children  as  purchasers  and  entitle 
them  to  the  whole  estate,  or  at  any  rate  to  create  a  trust  whidi 
was  governed  by  different  rules  than  legal  estates. 

Upon  mature  consideration  it  does  not  appear  to  me  that  the 
clause  of  the  will  in  question  does  indicate  with  sufficient 
clearness  such  an  intention  in  the  testatrix  to  restrain  the  estate 
of  the  first  legatees  to  a  mere  life  estate,  and  to  let  in  tiie  chil- 
dren as  purchasers.  It  may  have  been,  and  probably  was,  a 
provision  made  by  the  testatrix  merely  to  protect  the  estate 
from  abuse,  from  the  contentions  of  the  two  legateee;  or  to 
insure  better  management  of  the  property  by  persons  in  whose 
judgment  the  testatrix  had  more  confidence  than  in  that  of  her 
two  nephews  and  legatees;  for  though  the  objects  of  her  boonty, 
she  does  not  make  them  executors.  It  does  not  strike  me  that 
the  testatrix  meant  by  this  clause  to  vary  the  rights  of  the 
parties  under  the  express  devises  in  the  preceding  part  of  her 
will.  I  cannot  imply  such  intention  in  order  to  violate  a  rule 
of  law,  especially  when  it  was  easy  for  the  testatrix  to  have  ex- 
pressed such  intent  if  she  wished  it  so  clearly  as  to  have  left  no 
doubt. 

I  come  now  to  consider  the  other  ai^^oment,  that  this  clause 
raised  a  trust,  and  that  this  will  produce  a  different  decision  on 
the  rights  of  the  parties  under  the  will,  inasmuch  as  trusts  are 
governed  by  different  rules  than  legal  estates.  Altiiough  the 
words  trust  and  trustee  are  not  mentioned  in  the  dause  in  ques- 
tion, I  agree  that  it  did  by  necessary  implication,  raise  up  a 
trast  in  the  executors  to  perform  the  duty  there  prescribed^ 
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B>ui  I  do  by  no  means  agree,  that  the  moment  a  traat  eetate  is 
raised,  a  different  role  of  construction  is  necessarily  to  tak^ 
irom  that  whieh  would  haye  goTemed  the  legal  estate.  On  the 
•contrary,  it  has  often  been  decided  that  the  limitations  of  the 
trusts  of  a  term,  or  other  personal  property  and  executory  de- 
mises, are  goTemed  by  the  same  roles:  See  2  Feame,  S54,  380. 
And  these  last,  relatiye  to  personal  estates,  are  decided  accord? 
ing  to  the  doctrines  applicable  to  real  estates:  See  2  Bl.  Com. 
174,  in  note;  1  Feame,  103,  105,  203, 123.  And  Lord  Hard- 
wicke,  in  the  case  of  Oarih  t.  Baldwin,  2  Yesey,  660,  laid  it 
down  as  a  rule,  that  in  limitations  of  a  trust,  either  of  real  or 
personal  estate,  to  be  determined  in  equity,  the  construction 
ought  to  ba  made  according  to  the  construction  of  limitations  of 
the  logal  estate,  unless  the  intent  of  the  testator  plainly  appears 
to  the  contnuy,  by  express  declaration  or  necessary  implication. 
The  case  of  Bagshaw  y.  Spencer,  2  Atk.  583,  seems  to  be  con- 
trary to  this;  but  when  examined,  it  will  be  found  that  Lord 
Hardwicke  professed  to  decide  on  the  intent  of  the  testator. 
And  Lord  Keeper  Henly,  in  Wright  v.  Pearson,  2  Ves.  657-8, 
and  Lord  Thurlow,  in  Jones  v.  Morgan,  1  Brown,  206,  both 
atrike  at  the  authority  of  Bagshaw  y,  Spencer,  though  cautiously 
and  respectfully,  from  deference  to  Lord  Hardwicke's  great 
name. 

In  several  of  these  cases,  there  were  devises  of  both  real  and 
personal  property  to  trustees,  with  power  to  receive  the  rents 
and  profits,  and  apply  the  same  to  the  use  of  the  cestui  que 
irust  for  life,  and  upon  his  death  to  his  issue.  Yet  the  first 
taker  was  decreed  to  take  an  absolute  estate,  and  the  children 
did  not  take  as  purchasers:  See  the  cases  collected  in  2  Fonbl. 
79;  and  see  1  P.  Wms.  132;  Webb  v.  Webb,  2  Ves.  660. 

Upon  the  whole,  the  result  of  this  laborious  examination  of 
the  difficult  doctrines  and  cases  above  mentioned  is,  that  after 
the  best  reflection  I  have  been  able  to  give,  I  am  of  opinion 
that  in  the  case  before  the  court  the  two  legatees,  the  Halls, 
took  absolute  estates  in  the  negroes  bequeathed,  vrith  cross-re- 
mainders by  implication;  and  that  the  children  of  the  survivor 
•eome  in  and  take,  not  as  purchasers,  but  under  the  limitations 
of  the  will.  As  a  consequence,  Mrs.  Cudworth,  the  complain- 
•ant,  vndow  of  Thomas  Hall,  deceased,  is  entitled  to  one-third 
of  the  negroes  and  their  issue;  and  the  two  children  of  Mr. 
Hall  are  entitled  to  the  other  two-third  parts  of  the  negroes. 

It  is,  therefore,  ordered  and  decreed,  that  one-third  part  of  the 
4uud  negro  slaves  and  their  issue  be  allotted  to  the  said  William 


622  OxmwoBTH  v.  Thompson.    .    [S.  Carolm. 

and  Sarah  Oadworth,  imder  writ  of  partition  to  be  isaiied  out 
of  this  court. 

It  is  further  ordered  and  decreed,  that  the  defendant  do  ac- 
count before  the  master  for  the  rents  and  profits  arising  from 
the  hire  and  labor  of  the  said  slares,  from  the  time  of  her  be- 
ing in  possession  thereof ,  deducting  all  reasonable  charges  for 
dothingy  f  eedingy  medical  attendance,  and  other  proper  demands; 
and  that  one-third  part  of  the  net  balance  be  paid  to  complainant! 
on  their  own  account.  And  it  appearing  to  the  court  that  Vi. 
Oudworth  and  his  wife  are  in  poor  circumstances  and  unable  to 
maintain  the  said  children,  it  is  further  ordered  and  decreed, 
that  the  rents  and  profits  and  income  deriyed  from  the  labor  of 
said  slayes,  now  due,  or  which  may  hereafter  be  receiyed,  be 
paid  to  the  said  Sarah  Gudworth  for  the  maintenanoe  and  sap- 
port  of  her  two  children,  Thomas  and  Elizabeth  HaU»  ihe>ehil- 
dren  of  the  said  Thomas  Hall,  deceased;  the  oosta  to  be  paid 
out  of  the  estate. 

[There  was  no  appeal  from  this  deoree.] 
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IfomoAas  TO  sboubs  Installments.— A  bill  to  foredose  a  miirtgRge  to 
fleenra  the  payment  of  money  by  instaUmenta  may  be  maintained  lor 
the  non-payment  of  the  first  installment  And  when  all  the  install- 
ments become  due  before  the  final  hearings  the  court  may  aet  npon  the 
whole  contract. 

The  case  appears  from  the  opiiuon.'*' 

By  Coiirt,t  Teimblk,  J.  In  the  former  decree  pronoimced  ux 
this  cause,  we  went  upon  the  principle  that  when  a  contract  is 
made  for  the  payment  of  a  sum  of  money  by  instaUments,  no 
action  is  maintainable  at  law  for  the  recoveiy  thereof ,  until  the 
last  installment  becomes  due.  Upon  more  mature  reflection, 
and  a  further  examination  of  the  authorities,  we  are  now  con- 
Tinoed  that  this  principle  is  not  correct,  as  a  general  rule,  and 
that  in  the  books  it  is  confined  to  the  action  of  debt.  It  seems 
to  haye  grown  out  of  the  rigid  principles  goyeming  that  partic- 
ular form  of  action.  But  in  aaaumpsit,  in  coyenant,  and  special 
agreements,  although  the  plaintiff  must  set  out  in  his  declara- 
tion the  contract  as  made,  he  may  assign  the  breaches  accord- 
ing to  the  truth  of  the  case,  and  shall  recoyer  damages  for  so 
much  of  the  contract  as  at  the  commencement  of  the  action  was 
broken,  without  depriying  him  of  his  remedy  for  other  breaches 
of  the  contract,  when  they  happen;  or,  in  other  words,  he  can 
from  time  to  time  recoyer  so  much  as  is  due. 

*Th»  JndgMof  th*  eoqit  obMrrtd  «  oommendAble  outom  to  git*  «  ■nmiiiaiy  of  tiM 
CMOln  Uidr  ^niopi,  and  ttmwfow,  JhB  nocwwri^y  fw  •  rtrtinwil  of  tuA»  to  obfiatad. 

tCompoMd  of  BdwifdA,  C.  J.,  and  Tilmble,  WaUaoo  and  Bibb,  JJ.   Jodgt  Bibb  wu 
■ppototod  oblof  jQStloe  on  May  81»  1800. 
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The  case  before  the  court  beisg  a  suit  in  equity  for  the  fore- 
closure of  a  mortgage  9  ought  rather  to  be  assimilated  to  and 
governed  by  the  liberal  principleB  which  govern  in  covenant^ 
<i88ump»U  and  special  agreements,  than  those  technical  and 
rigid  rules  which  are  applicable  to  the  action  of  debt  only.  We 
are,  therefore,  of  opinion  that  the  suit  was  properly  com- 
menced,  although  but  one  of  the  installments  was  diie  at  the 
filing  of  the  bill.  And  we  are  the  more  stroogly  confirmed  in 
this  opinioD,  because  the  chancellor,  from  the  liberalify  of  thoee 
principles  and  rules  which  govern  courts  of  equity,  has  it  in  his 
power  to  so  mould  and  fashion  his  decree,  either  as  to  a  part  or 
the  whole  of  the  demands,  as  to  do  complete  justice  to  the  par- 
ties; and  has  power  to  retain  the  cause  for  the  purpose  of  mak- 
ing, from  time  to  time,  such  orders  and  decrees  as  justice  may 
demand.  This  course  of  proceeding  appears  to  be  indispensably 
necessary,  in  the  case  of  mortgages  to  secure  the  payment  of 
annuities,  jointures,  money  required  to  be  annually  raised  for 
the  maintenance  and  education  of  children,  and  many  other 
cases  of  a  similar  kind,  in  which,  if  it  were  required  by  law  thai 
no  proceeding  should  be  had  upon  the  mortgage  to  foreclose 
or  enforce  payment  until  the  last  installment  became  due,  the 
veiy  object  of  the  contract  would  be  defeated,  and  those  for 
whose  benefit  the  mortgage  was  effected  in  the  meantime  might 
starve.  The  answer  is  not  satisfactory,  that  the  mortgagee 
might  bring  his  ejectment  to  be  let  into  possession,  and  thus 
compel  the  mortgagor  to  come  into  equity  to  redeem,  because 
the  estate  might  be  unproductive,  even  if  the  mortgagee  were 
let  into  possession;  and  the  mortgagor  might  not  come  for  a 
redemptioii. 

From  these  considerations,  it  now  seems  to  us  that  the  suit 
was  not  prematurely  instituted,  and  that  the  court  of  chancery 
had  jurisdiction  thereof,  although  only  the  first  installment  was 
due  at  the  commencement  of  the  suit;  and  that  the  chancellor, 
having  once  jurisdiction  of  the  cause,  ought  not  to  turn  the 
parties  round  at  the  hearing  to  begin  de  novo,  but  should  go  on 
to  finish  the  controversy.  In  the  case  before  the  court,  the  last 
installmenl  became  due  before  the  cause  was  heard,  so  that  the 
chancellor  might  well,  as  he  has  done,  embrace  tiie  whole  case 
in  the  decree.  We  can  discover  no  well-founded  objection  to  the 
decree  of  the  June  term  of  1805.  It  is  only  interlocutory  in  its 
nature,  and  properly  direete  the  payment  of  the  money  seeored 
by  the  mortgage,  with  interest,  etc.,  by  a  given  day,  and  that 
upon  failure  to  do  so,  the  defendants  should  be  dosed  of  their 
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equity  of  redemptioD.  It  is  no  objection  to  the  decree,  that  it 
does  not  specif j  which  of  the  defendants  should  pay;  because^ 
either  of  them,  by  ynaVing  payments,  might  have  avoided  the 
consequences  of  a  foreclosure,  and  it  was  proper  that  each  of 
ihem  should  have  the  benefit  of  that  privilege.  The  decree  of 
September,  1805,  also  seems  to  us  to  be  unobjectionable.  A 
copy  of  the  interlocutory  decree  of  June,  1805,  had  been  served 
on  the  defendants,  and  they  had  failed  to  make  payments.  It 
was  proper  to  decree  Adams  to  pay  the  money,  because  he  was 
the  principal  debtor;  but  the  final  decree  of  foreclosure  was 
correctly  rendered  against  both  defendants;  the  defendant. 
Goons,  having  a  prior  incumbrance,  and  therefore  having  joined 
in  the  deed  of  mortgage  with  Adams.  Neither  law  nor  equity 
required  that  Adams  should  have  further  time  given  him  to  pay 
the  money,  time  having  already  been  given  by  the  decree  of 
June,  1805.  The  other  objections  to  the  proceeding  in  the 
cause  are  of  little  weight.  The  order  of  the  court  setting  aside 
the  order  of  reference,  cannot  be  deemed  erroneous,  it  appear- 
ing from  the  record  that  the  arbitrators  refused  to  act.  It  was 
erroneous,  it  is  true,  to  appoint  others  in  their  stead  without 
the  consent  of  the  parties,  but  that  irregularity  was  afterwards 
corrected  by  setting  aside  the  order  appointing  a  new  set  of 
referees,  and  referring  the  accounts  to  a  master  commissioner. 
The  report  of  the  master  commissioner  having  been  returned 
to  the  court  one  term  from  before  the  decree  of  the  court 
entered  thereon,  without  any  exception  being  taken  to  the 
report,  or  the  evidence  upon  which  the  commissioner  proceeded, 
it  is  too  late  to  object  in  this  court,  for  the  first  time,  to  the 
evidence  which  might  have  been  received  by  the  commissioner. 
Wherefore,  it  is  decreed  and  ordered,  that  the  former  decree 
of  this  court  rendered  in  this  cause,  be  wholly  set  aside;  and  it 
is  further  decreed  and  ordered,  that  the  decree  of  the  circuit 
court  shall  be,  and  the  same  is  hereby  affirmed;  and  that  the 
defendants  in  error  have  the  benefit  thereof  in  the  court  below^ 
and  recover  of  the  plaintiff  in  enoTy  one  per  oenkum  damages 
apon  the  amount  thereof. 

Mm  nM.T«a.XY— 10 
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Hume  v.  Arrasmfth. 

[IBIBB.165.) 

PBOOF  op  Chabob  in  Slandeb.— The  plaintiff  ii  not  bofund  to  pcorv 
the  flUmderons  words  precisely  as  laid;  the  sobatanee  of  the  chaxga 
wiU  be  sufficient  And  when  he  proves  only  a  part  of  the  chaige,  and 
that  amounts  to  a  cause  of  action,  he  ought  to  have  an  aetioii  protoiiio. 
Aocordingly,  where  it  was  alleged  the  defendant  said,  "J.  H.  stole 
com,'*  etc,  proof  that  in  a  conversation  about  J.  H.,  the  delenrfsnt 
said,  "  He  stole  the  com,'*  is  sufficient 

FnoviKCB  OF  CouBT. — Whether  words  are  actionable  or  not  is  within  the 
province  of  the  court  upon  demurrer,  or  upon  a  motion  in  anest  of 
judgment. 

Teb  case  appears  from  the  opinion  of  the  court. 

By  Court,  Bibb,  J.  Hume  declared  against  ArraBmith,  stat- 
ing that  the  plaintiff  was  of  good  fame,  etc.,  and  had  been, 
and  was  the  keeper  of  "  a  public  water  grist-mill,"  but  that  the 
said  defendant,  not  ignorant,  etc.,  had  spoken  of  the  pLiintiff 
these  words:  ''John  Hume  (the  plaintiff  meaning)  stole  com, 
and  I  (the  defendant  meaning)  can  prove  it;  he  (the  said 
plaintiff  meaning)  is  a  rogue  and  not  fit  to  keep  a  mill." 

To  this  the  defendant  pleaded  not  guilty,  and  also  justified^ 
and  thereupon  issues  were  joined.  The  plaintiiF,  to  support  his  ^ 
action,  ''proved  that  the  defendant  had  said  of  the  plaintiff 
that  he  had  stolen  com,  and  he  (the  defendant)  could  prove  it; 
and  that  he  had  sent  his  com  to  tiie  pliuntiiF's  mill,  and  weighed 
it  before  he  sent  it  and  weighed  it  on  its  return,  and  that  it  was 
lacking."  To  this  evidence  the  defendant  objected,  and  on  his 
motion  the  court  directed  the  jury  to  find  as  in  case  of  a  non- 
suit; the  propriety  of  which  direction  is  the  question  before 
this  court. 

We  can  only  conjecture  the  grounds  upon  which  the  defend* 
ant's  objection  to  the  testimony  was  sustained,  for  we  see  no 
substantial  cause.  If  it  were  objected  that  the  defendant  had 
not  said  "  John  Hume  stole  com,"  the  objection  is  too  techni- 
cal to  be  sustained  by  the  court.  This  could  only  be  oounte- 
nanced  under  the  old  notion,  long  since  exploded,  "that  the 
plaintiff  must  prove  the  words  precisely  as  laid."  This  has 
been  supplanted  by  the  rational  doctrine,  that  if  the  plaintiff 
proves  the  substance  of  the  charge  laid  in  his  declaration 
against  the  defendant,  it  is  sufficient.  Now,  whether  the  de- 
fendant, in  a  conversation  about  the  plaintiff,  had  said  he  stole 
com,  or  began  the  relation  by  saying,  "  John  Hume  stole  com," 
whereby  the  plaintiff,  and  not  another  John  Hume,  was  under- 
stood to  be  the  subject,  is  quite  indifferent.    If  it  were  ob* 
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jecied  that  the  plaintiff  had  proved  a  part  ozdy  of  the  charge 
he  had  decLired  against  the  defendant,  yet  if  bo  much  as  he 
proved  amounted  to  a  cause  of  action,  he  ought  to  have  been 
permitted  to  have  the  effect  of  his  action  pro  tarUo. 

It  may,  perchance,  have  been  objected  in  the  court  below 
that  the  words  were  not  actionable,  because  the  com  might 
have  been  growing  on  a  part  ot  the  freehold,  and  therefore 
only  a  trespass  was  committed  by  taking  it.  To  this  it  ia 
answered,  that  whether  the  words  were  actionable  or  not,  could 
not  properly  be  an  inquiry  upon  an  objection  to  evidence;  the 
proper  question  in  such  case  is,  does  the  evidence  offered  com- 
port with  the  allegation  of  the  party  offering  it  ?  If  it  does, 
the  court  should  receive  it.  Whether  actionable  or  not  is 
within  the  province  of  the  court  upon  demurrer  or  motion  in 
arrest  of  judgment.  But  the  better  answer  is,  that  the  words 
as  laid  and  as  proved  are  actionable.  The  vibrating  opinions 
of  former  times,  between  construing  the  words  in  the  milder  or 
in  the  more  grevious  sense,  have  settled  down  to  rest  upon  the 
dictates  of  common  sense.  The  words  are  to  be  taken  in  their 
obvious  meaning  and  in  that  sense  in  which  they  would  be 
understood  by  those  who  hear  or  read  them.  The  words  stated 
in  the  bill  of  exceptions  serve  to  abstract  the  mind  from  the 
charge  of  a  trespass  on  com  attached  to  the  freehold;  to  fix  it 
to  the  prejudice  of  the  plaintiff  as  a  man  devoid  of  moral  hon- 
esty, as  unfit  to  be  the  keeper  of  a  ''  public  water  grist-mill," 
and  thereby  to  injure  him  in  his  said  business.  The  "  direction 
as  in  case  of  a  nonsuit"  given  by  the  court  beIow»  was  theire^ 
fore  erroneous. 

Judgment  reversed. 

See  Logtm  v.  SUeU,  potL    


Cowan  v.  Prios. 

(1  BBS,  178.] 

SQurrABLB  Bbusf— Defense  at  Law.— Where  a  party  failed  to  defend 
himself  at  law,  eqnity  will  not  relieve,  unlees  the  party  was  prevented 
from  making  bis  legal  defense  by  circamstanceB  not  attribntable  to  bia 
neglect  or  inattention. 

Pleadino  AiXD  PRACTiCE.~Wbere  a  fact  alleged  in  the  bill  is  not  chaiged 
to  be  within  the  knowledge  of  the  defendant,  and  from  its  nature  is 
not  presumed  to  be  so,  it  is  not  to  be  taken  for  confessed  when  the  an- 
swer is  silent  upon  that  point 

Bamb. — ^When  a  bar  to  the  relief  prayed  appears  on  the  Isoe  ol  the  hill,  it 
is  unnecessary  for  the  defendant  to  plead  it  or  suggest  it  in  his  answer} 
but  be  may  take  advantage  of  it  on  the  hearing. 
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The  caso  appears  from  the  opinion. 

By  Court,  Edwabds,  C.  J.  On  the  twelfth  of  April,  1808, 
John  Cowan,  the  appellant,  and  James  C.  Prioe,  the  appellee, 
entered  into  an  agreement,  subscribed  by  their  hands  and  sealed 
with  their  seals,  in  the  words  following:  ''Memorandum  of  an 
agreement  made  this  day  between  James  Price  and  John  Cowan; 
said  Price  agrees  to  take  in  his  boat  and  convey  to  New  Orleans 
one  hundred  and  fifty  barrels  of  flour,  if  said  Cowan  shall  hare 
so  much  ready,  and  to  sell  the  same  for  the  best  prioe  that  can 
l)e  had  there;  to  bring  the  money  arising  from  sale  of  said  flour 
to  said  Cowan,  near  Danville,  Kentucky;  the  said  Cowan  agrees 
to  pay  said  Price  for  each  barrel  as  above  two  dollars,  and  per- 
mits said  Price  to  purchase  for  said  Cowan  a  horse  to  paok  the 
money  upon;  when  said  horse,  if  alive,  is  to  be  delivered  to 
said  Cowan,  and  the  said  Cowan  obliges  himself  to  make  up 
the  full  quantity  of  one  hundred  and  fifty  barrels."  Upon  this 
agreement  Cowan  brought  suit  and  recovered  judgment  to  the 
amount  of  four  hundred  dollars  against  Price,  and  Smith  his 
appearance-bail;  to  be  relieved  against  which  they  exhibited 
their  bill  in  chancery  in  the  Garrard  circuit  court,  praying  that 
^^-ikie  judgment  aforesaid  should  be  perpetually  enjoined,  or  that 
•  a  new  trial  should  be  granted,  alleging  as  causes  therefor 
/  many  circumstances  which  seem  to  constitute  a  conscientious 
.and  legal  ground  of  defense,  which  are  strongly  supported  by 
the  testimony  in  the  cause,  yet,  nevertheless,  it  is  only  such  a 
defense  as  ought  properly  to  have  been  made  at  law. 

The  said  Price  alleges,  as  a  reason  for  failing  to  make  his  de- 
fense at  law,  he  was  informed  by  Thomas  T.  Davis,  his  attor- 
ney, that  the  court  at  which  the  cause  was  to  be  tried  would 
not  be  held  till  some  time  in  September,  whereby  he  was  de- 
ceived and  prevented  from  attending  with  his  witneeses  at  the 
trial.  Smithy  the  other  appellee,  alleges  that  he  was  absent  vX 
the  time  of  trial,  and  supposed  special  bail  had  been  given,  and 
he  released  as  appearanoe-bail.  To  all,  except  the  statements 
made  by  the  complainants  relative  to  the  cause  of  their  failing 
to  make  defense  at  law.  Cowan  answered  by  either  confesaing 
or  denying  the  complainants'  allegations,  and  concludes  by  re- 
quiring that  the  complainants  should  made  due  proof  of  every 
allegation  in  their  bill  not  confessed  by  bis  answer. 

On  this  view  of  the  case  it  seems  necessary  to  decide  whether 
the  appellees  have  shown  a  reasonable  ezcnse  for  not  making 
their  defense  at  law;  for  the  general  role  is  that  where  there  is 
ft  defense  which  might  have  been  made  at  common  law,  equi^ 
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will  not  relieyOy  unless  he  -who  applies  to  a  court  of  chancery 
shows  that  his  not  making  his  defense  at  law  was  occasioned  by 
particular  circumstances,  not  arising  from  his  own  neglect  or 
inattention.     This  principle  was  settled  uponyerj  solemn  argu* 
ment,  in  the  case  of  Cunningham  t.  CcddweUy  Hardin^  123,  in 
this  court;  and  we  still  think  it  a  rule  founded  upon  policy  as 
well  as  justice,  calculated  to  restrain  a  litigious  disposition^ 
which  might  induce  one  party  to  harass  his  adversaiy  by  an 
unnecessary,  tedious  and  expensive  round  of  litigation  from 
one  court  to  another,  necessary  for  keeping  up  the  proper 
boundaries  of  courts  of  law  and  equity;  and  highly  conducive 
of  the  ends  of  justice  by  producing  a  speedy  termination  of 
litigation.     Whether  the  appellees  have  brought  themselves 
within  the  exception  to  the  rule  depends  on  a  point  warmly 
contested  at  the  bar.     By  the  appellant's  counsel  it  has  been 
contended  that  there  is  no  proof  that  the  cause  assigned  as  the 
reason  for  failing  to  make  the  defense  at  law  ever  existed;  and 
that  it  was  incumbent  on  the  appellees  to  have  proved  that 
Davis  did  deceive  the  appellee  Price  with  regard  to  the  time 
at  which  the  court  was  holdeu,  more  especially  as  proof  thereof 
was  required  by  the  appellant's  answer.     On  the  other  band  it 
has  been  contended  that  as  the  fact  alleged  is  not  answered  or 
denied,  it  must  be  considered  as  conceded  by  the  appellant, 
and  consequently  that  proof  thereof  is  not  necessary.     Thia 
latter  principle  seems  to  the  court  to  be  untenable  in  the  lati* 
tude  in  which  it  is  contended.     One  object  of  a  bill  in  chancery 
is  sometimes  to  compel  a  discovery  of  facts  by  an  appeal  to  the 
oath  of  the  defendant  himself;  aiid  where  he  fails  to  answer 
proper  interrogatories  put  to  him,  and  suggested  to  be  within 
his  knowledge,  the  most  regular  mode  of  proceeding  would  be 
to  except  to  the  answer,  and  thereby  compel  one  more  specific, 
general  or  satisfactory;  but  that  this  course  shall  always  be 
pursued,  or  that  a  defendant  shall  not  be  considered  as  admit* 
ting  statements  which  are  suggested  to  be,  or  by  reasonable 
inference  might  be,  presumed  to  be  within  his  knowledge,  and 
not  denied  by  him,  it  is  not  the  intention  of  this  court  to  decide. 
We  are,  however,   clearly  of  opinion  that  where  the  matter 
alleged  in  the  bill  is  not  suggested  to  be  within  the  defendant's 
knowledge,  nor  by  any  reasonable  implication  can,  from  any- 
thing appearing  in  the  bill,  be  presumed  to  be  so,  and  mor« 
especially  when  the  defendant  requires  proof  of  it,  it  cannot 
properly  be  considered  as  confessed  or  conceded  by  the  defend* 
aut;  therefore,  there  being  no  proof  of  the  allegation,  it  is 
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unneoesdary  for  as  to  decide  what  ought  to  be  ita  legal  opera- 
tion were  it  proved.  As  to  the  allegation  of  the  appellee 
Smith,  it  is  not  proved;  and  if  it  were,  it  could  not  posaiblj 
f umiah  any  ground  for  relief. 

But  it  has  been  contended  that  the  trial  at  law  is  no  bar  to 
relief  in  equity,  and  ought  not  to  be  regarded  by  this  court  un- 
less it  had  been  pleaded.  This  point  was  also  contended  for 
and  overruled  in  the  case  of  Cunningham  v.  CaldvoeU^  though  it 
does  not  appear  in  the  written  opinion.  There  are  certainly 
cases  where  such  matter  ought  to  be  pleaded;  as,  for  example, 
where  a  plaintiff  having  a  right  to  sue  either  at  law  or  in  chan- 
cery, by  reason  of  both  courts  having  a  concurrent  jurisdioiion, 
makes  his  election  and  sues  at  law;  if  he  should  afterwards  pro- 
ceed in  chancery,  it  could  only  be  taken  advantage  of  by  plea; 
ao  where  a  defendant  has  a  defense,  which  he  might  make  either 
at  law  or  proceed  on  in  chancery  at  his  election,  having  made 
it  at  law,  nothing  but  a  plea  could  prevent  him  from  proceed- 
ing in  chancery.  For  though  it  might  come  out  in  testimony 
that  such  was  the  true  state  of  the  case,  yet  the  testimony  must 
be  limited  to  the  points  made  by  the  pleadings;  and  so  f ar  aa 
it  goes  to  support  any  point  not  contested  or  brought  into  view 
by  the  pleadings  of  the  parties,  it  is  irrelevant  and  ought  to  be 
rejected.  Yery  different,  however,  is  the  case  where  the  com- 
plainant in  his  own  bill  exhibits  the  case  in  such  a  manner  aa 
to  show  on  its  face  a  just  bar  to  the  relief  prayed;  it  is  then 
unnecessary  for  the  defendant  to  plead,  because  the  matter  ia 
shown  and  admitted  by  his  adversary.  To  plead  it  would  only 
be  to  give  himself  a  legal  opportunity  to  prove  the  truth  of  it, 
and  when  it  is  admitted  it  need  not  be  proved.  And  in  this  re- 
spect it  is  somewhat  analogous  to  the  decisions  under  the 
statute  of  gaming;  where  there  is  a  bond,  which  on  its  face 
does  not  import  to  have  been  given  for  a  gaming  consideration, 
the  statute  must  be  pleaded;  but  where,  in  an  action  of  assump^ 
9ii,  the  plaintiff  shows  the  consideration  was  a  gaming  one,  the 
statute  need  not  be  pleaded. 

Bibb,  J.,  did  not  sit  in  the  cause. 

Decree  reversed. 

Ab  to  equitable  relief  where  a  party  was  prevented  from  ***"*ig  a  de- 
fense at  law,  see  Le  Oum  v.  Chmememr,  1  Am.  Dea  121,  and  SmiA  v.  JMtt* 
f«tt,  2  Id.  714. 
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Waters  v.  Mattingly. 

[1BZBB,2U.1 

RKSClggiOK  OF  Contract. — A  ntppresrio  veri or miggetUofaMBnuaf&dail 

causes  for  setting  aside  a  contract  in  a  court  of  equity. 
SdBNTSB. — On  an  express  representation  which  tarns  out  untrue,  it  fa 

whether  the  party  making  it  knew  it  to  befslse  or  not 


Teb  case  is  stated  in  the  opinion. 

By  Oourt,  Edwabds,  C.  J.  The  appellant  exhibited  his  bill 
in  the  Washington  oircuit  court,  praying  to  be  reliered  against 
a  contract  he  had  entered  into  with  the  appellee  relative  to  the 
purchase  of  a  horse,  alleging  as  cause  therefor  that  he  h)id  been 
imposed  upon;  that  he  received  the  horse  as  a  sound  horse 
from  the  appellee,  when  in  fact  he  was  unsound  and  disordered, 
whereby  he  was  greatly  disappointed,  and  much  injured;  that 
shortly  after  the  purchase  he  apprized  the  appellee  of  the  situa- 
tion of  the  horse,  offered  to  return  him,  and  requested  that  the 
contract  should  be  cancelled,  all  of  which  the  appellee  refused, 
and  nevertheless  prosecuted  a  suit,  and  obtained  a  judgment  at 
common  law  on  the  note  which  the  appellant  had  given  for  the 
horse;  he  prayed  an  injunction  which  was  granted,  and  that  the 
contract  might  be  set  aside,  and  the  appellee  compelled  to  re* 
ceive  back  the  horse,  etc. 

The  answer  does  not  deny  that  the  appellee  represented  the 
horse  to  be  sound;  it  insists  that  he  was  sound,  and  alleges  his 
entire  ignorance  of  any  unsoundness.  The  answer  is,  there- 
fore, a  tacit  admission  that  the  appellee  sold  the  horse  repre- 
senting him  to  be  sound;  and  if  it  were  not  that  he  did  so,  is 
proved  by  the  testimony  of  Harrison,  the  whole  course  of  his 
defense,  and  the  circumstances  of  the  case.  Upon  this  view  of 
the  subject,  the  first  inquiry  is,  whether  the  horse  was  sound  or 
unsound;  and,  secondly,  if  unsound,  whether  the  contract  can 
be  set  aside. 

Upon  the  facts  no  doubt  can  be  entertained.  It  is  abun- 
dantly proven  that  the  horse  was  unsound  by  a  great  number  of 
witnesses  immediately  after  he  came  into  the  possession  of  the 
appellant;  and  in  so  particular  a  manner  as  to  render  it  reason- 
ably inferable  that  he  must  have  been  in  that  situation  at  the 
time  the  appellant  received  him;  1>ut  this  fact  does  not  re^  for 
support  upon  this  palpable  and  natural  inference;  it  is  expressly 
proven  that  the  horse  was  in  the  same  situation  prior  to  that 
time,  by  James  Vessels  and  William  Vessels;  and,  indeed,  the 
efforts  made  by  the  appellee  to  prove  that  the  appellant  thought 
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highly  of  the  horse,  was  well  pleased  with  him,  etc.,  together 
with  o&er  circumstances  in  the  cause,  evidently  tend  to 
demonstrate  that  the  honest  and  candid  convictions  of  the  appel- 
lant were  that  the  horse  was  unsound,  and  that  his  allegationa 
to  that  e£fect  were  not  feigned  pretenses.  The  testimony  es* 
tablishes  that  the  appellant  was,  at  the  time  of  the  purchase, 
collecting  a  drove  of  horses  to  carry  for  sale  to  the  southward; 
and  that  he  did  set  out  on  that  business  a  few  days  thereafter. 
Now,  such  being  his  objects  and  intentions,  the  more  he  was 
pleased  with  his  horse,  the  better  he  thought  his  bargain,  the 
more  anxious  he  must  have  been  to  have  carried  the  horse  along 
with  hiih,  and  nothing  could  have  checked  this  wish,  or  sus- 
pended his  determination,  but  the  apprehension  that  the  horse 
was  diseased;  at  least  the  depositions  in  this  cause  warrant  no 
other  or  different  conclusion. 

The  next  question  then  is,  whether  the  appellant  is  entitled 
to  the  relief  he  has  sought.  In  the  argument  of  which  at  the 
bar,  the  counsel  for  the  appellee  has  contended  that  this  case 
must  be  considered  either  as  a  warranty,  or  a  fraudulent  con- 
cealment of  the  truth.  If  it  is  a  warranty,  the  appellant  is  only 
redressable  at  common  law;  if  considered  a  fraudulent  conceal- 
ment, then  there  is  a  defect  of  proof,  inasmuch  as  it  is  not 
proved  that  the  appellee  was  connusant  of  any  disorder  in  the 
horse,  and  he  has  expressly  denied  that  he  was  so.  By  this 
argument,  and  indeed,  upon  general  principles,  it  must  be 
admitted  that  where  there  has  been  a  fraudulent  suppression  of 
the  truth,  it  vitiates  the  contract,  and  subjects  it  to  be  set  aside. 
It  is  so  determined  in  the  case  of  Hdrdwick  v.  Ibrbes  [see  note 
infra],  and  it  is  also  decided  by  that  case,  that  a  misrepresent 
tation  or  suggestion  of  a  falsehood,  subjects  a  contract  to  the 
same  consequences;  and  it  would  seem  siarange  if  such  were  not 
the  case.  The  one  acts  negatively,  the  other  positively;  both 
are  calculated,  in  difierent  ways,  to  produce  the  same  result. 
In  the  case  of  the  sale  of  a  horse,  a  concealment  of  a  defect 
withholds  from  the  buyer  such  information  as  is  necessary  to 
apprize  him  of  the  horse's  true  situation,  whereby  he  is  de- 
ceived; a  misrepresentation  positively  and  directly  deceives 
him;  in  the  one  case  he  is  deceived  from  the  want  of  infoima* 
tion,  in  the  other,  by  wrong  or  improper  information;  and  if 
he  is  relievaUe  in  the  one  case,  he  must  be  in  the  other.  The 
only  difference  between  the  two  cases  is,  that  in  a  charge  of  a 
tuppretsio  vm,  it  is  necessary  to  prove  the  seller's  knowledge 
of  the  fact  he  is  charged  with  having  suppreased;  but  in  a  euf> 
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^esiio  falsi,  it  is  onlj  necessarj  to  prove  the  representatioii  false; 
it  is  perfectly  immaterial  whether  he  believed  it  to  be  true,  or 
knew  it  to  be  false,  he  makes  it  at  his  peril;  if  he  did  not  know 
it  to  be  true,  and  he  could  not  know  it  so  if  it  were  false,  he  is 
as  answerable  as  if  he  made  it,  knowing  it  to  be  false. 

Decree  of  the  circuit  court  reversed;  the  cause  remanded  to 
the  said  court,  with  directions  to  enter  a  decree  assigning  a  day 
on  or  before  which  the  said  complainant  shall  deliver  up  the 
said  horse  to  the  defendant,  unless  the  said  horse  shall  have 
died  or  escaped  from  the  possession  of  the  complainant  before 
the  said  day  to  be  assigned,  and  upon  the  said  complainant's 
delivering  or  tendering  said  horse  to  the  defendant,  or  showing 
that  he  has  been  prevented  from  so  doing  by  the  death  or  escape 
of  said  horse  as  aforesaid,  then,  and  in  that  case,  being  proved 
to  the  satisfaction  of  the  court,  that  they  decree  a  perpetual  in- 
junction against  the  judgment  at  law  complained  of,  with  costs 
at  law  and  in  chancery. 

PreviousJy  the  case  of  Hardwiek  v.  Forbes,  was  decided,  to  which  allosion 
is  here  made.  Chief  justice  Edwards  gave  the  opinion,  holding  on  this 
point  "that  a  court  of  equity  might  in  some  cases,  where  there  had  been  a 
sale  of  a  personal  chattel,  interpose  either  on  the  ground  of  suggeiHo  fain 
or  suppressio  veri  is  certain;  but  that  it  should  be  in  setting  aside  and  vacat- 
ing the  contract  entirely.  And  it  should  also  appear  to  be  necessary  to  do 
BO,  for  the  purpose  of  granting  more  effectual  relief  to  the  injured  party 
than  he  could  obtain  at  law;  as  for  example  if  a  clear  fraud  was  committed 
in  the  sale  of  a  horse,  as  if  he  were  unsound  at  the  time  of  the  sale,  and 
the  seller  had  used  any  art  to  disguise  it,  or  if  he  turned  out  different  from 
what  the  seller  represented  him  to  be,  and  the  purchaser  had  given  his  bond 
for  payment,  we  conceive  he  might  apply  to  a  court  of  equity  to  vacate  and 
set  aside  the  contract,  and  to  cause  his  adversary  to  surrender  the  bond 
itsell  But  to  entitle  him  to  this  relief,  he  should  do  all  that  equity  would 
require  on  his  part;  he  should  not  unreasonably  delay  to  apprize  the  seller 
of  the  unsoundness,  offer  to  return  the  horse  to  him,  and  demand  of  him 
the  restitution  of  his  bond;  but  all  these  things  he  should  do  within  a 
reasonable  time  after  he  discovered  the  fraud,  unsonndnesi  or  miaieore- 
lentation."    On  this  point  see  Fowkr  v.  Wittiamt,  atUe,  S19, 


WORFOBD   V.  ISBIL. 

[1  Bob,  M7.] 

VtaDZCT  m  Assault  and  Battbbt.— In  assault  and  battery  sefenl  pleas 
and  issues  were  joined,  and  the  jury  assessed  damages  for  the  plafatiff 
This  was  held  as  a  substantial  finding  of  all  the  issues  in  favor  of  the 
plaintiff,  and  it  becomes  the  duty  of  the  court  to  mould  the  verdict 
accordingly. 

BviDENCS. — A  battery  being  proved,  the  pursuit  of  the  plaintiff  into  his 
own  house  and  keeping  him  there  beset  in  fear,  are  proper  civ^um 
■tanp^  in  afuiia  nation  of  damages. 
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Kew  Tkial. — A  new  trial  for  exoesaive-daiiuigefly  wbere  the  actioa  aoondi 
in  damages  without  any  standard  of  measure,  the  rale  is  that  the  daai- 
ages  must  be  oatrageonsly  exoessiye  to  warrant  a  new  triaL 

The  case  appears  from  the  opinion. 

By  Court.  Bibb,  J.  To  an  action  of  trespass  of  assault  and 
battery,  the  appellants  pleaded  each  separately,  seTexal  pleas  to 
irhich  the  appellee  replied  and  thereupon  issue  was  joined. 
The  juiy  were  sworn  to  try  the  issue,  and  found  the  defendants 
guilty  in  manner  and  form  as  the  plaintiff  declared,  whereupon 
they  assessed  his  damage  to  three  hundred  ninety-seyen  doUaia 
and  fifty  cents.  The  defendants  in  that  action  moved  for  a  new 
trial,  which  motion  was  overruled,  and  to  that  opinion  of  the 
court  they  took  a  bill  of  exceptions,  stating  that  evidence  had 
been  permitted  to  go  to  the  jury,  **  that  the  defendants  broke 
the  door  of  the  plaintiff's  house,  and  kept  him  confined  therein 
for  some  time,  which  the  jury  did  probably  consider  in  m^tlring 
their  verdict  in  the  case.  The  defendants'  counsel  urged  this 
as  a  reason  for  granting  a  new  trial,  because  such  evidence  was 
not  legally  admissible  upon  the  declaration  in  this  case;  and 
also  the  assault  and  battery  was  slight,  leaving  no  mark  of 
violence.  For  these  causes  and  others  assigned,  the  counsel  for 
the  defendants"  moved  for  a  new  trial.  The  court  in  oyerzul- 
ing  the  motion,  and  in  signing  the  bill  of  exceptions,  certify 
"  that  no  objections  were  made  to  any  testimony  that  was  ad- 
mitted;" that  the  court  did  not  see  any  cause  for  setting  aside 
the  verdict;  that  there  was  proof  of  actual  battery  by  one  of  the 
defendants  before  the  attempt  upon  the  house  by  the  rest;  and 
also  of  an  apparent  general  intention  among  the  defendants  to 
beat  the  plaintiff. 

Against  the  judgment  rendered  on  the  verdict,  two  objec- 
tions are  made:  1.  That  by  the  transcript  of  the  record  it 
appears  ' '  there  were  several  issues,  and  a  verdict  on  the  general 
issue  only; "  2.  That  the  court  erred  in  refusing  a  new  trial 

SabstantiaUy,  the  finding  of  the  jury  is  against  all  the  pleas, 
for  if  any  one  had  been  in  favor  of  the  defendants,  the  juzy 
could  not  have  found  for  the  plaintiff  and  assessed  damages  for 
him.  The  jury  having  in  substance  found  against  all  the  pleas 
by  assessing  damages  for  the  plaintiff,  it  was  the  duty  of  the 
court  or  their  clerk  to  mould  it  into  form.  The  objection  here 
can  only  be  considered  as  going  to  form,  not  substance,  and 
therefore  not  sufficient  to  reverse  a  judgment.  The  bill  of  ex- 
ceptions contains  no  cause  for  granting  a  new  trial.  The  de- 
fendants having  made  no  objection  to  the  evidence  in  the  oourst 
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of  the  trial,  ought  not  to  be  receiTed  after  verdict  to  make  one. 
If  the  testimony  had  been  objectionable,  yet  having  permitted 
it  to  go  to  the  jury  «u6  sUerUio,  they  must  be  considered  as  hav- 
ing vraived  the  objection.     The  practice  would  be  grievous,  to 
permit  a  party  to  await  the  event  of  the  verdict,  and,  as  he 
liked  or  disliked  it,  then  to  submit  or  object  to  the  evidence 
which  had  been  submitted  to  the  jury.    But  the  objection,  if 
urged  in  proper  time,  ought  not  to  have  prevailed.    The  battery 
having  been  established,  the  manner  and  accompanying  dr- 
cnmstances  were  proper  in  aggravation  of  damages.    The  pur- 
suit of  the  plaintiff  into  his  own  house  by  breaking  his  doom, 
the  confinement  there  through  fear  of  battery,  as  may  be  im- 
plied from  the  bill  of  exceptions  and  certificate  of  the  judge, 
were  certainly  evidences  of  an  atrocious  assault,  and  proper  for 
the  consideration  of  the  jury.    The  amount  of  damages  was 
proper  also  for  the  consideration  of  the  jury;  it  was  within 
their  peculiar  province.    In  cases  sounding  merely  in  damages 
without  any  medium  of  admeasurement,  the  court  should  be 
very  cautious  in  setting  aside  a  verdict  barely  for  excess.    If  in 
such  cases  a  new  trial  is  granted  for  that  cause,  the  rule  is  that 
the  damages  must  be  such  as  that  all  men  who  hear  the  circum- 
stances would  pronounce  the  damages  outrageously  excessive 
at  first  blush.    The  court  who  tried  the  cause  was  satisfied  with 
the  verdict,  and  the  bill  of  exceptions  does  not  exhibit  even  a 
suspicion  that  the  damages  were  excessive.    As  to  those  other 
causes  assigned  for  asking  a  new  trial,  by  the  bill  of  exceptions 
spoken  of,  this  court  cannot  say  anything  of  their  sufficiency  or 
insufficiency,  as  neither  the  premises  nor  the  conclusions  have 
been  specified.    We  suppose  the  defendants  mean  thereby  that 
^' they  moved  for  a  new  trial  on  the  whole  case,"  a  practice 
which  should  be  discountenanced  by  courts,  as  it  means,  in  gen- 
eral, an  appeal  to  them  to  assume  the  province  of  the  jury  and 
retry  the  facts.    If  the  party  hath  cause  for  a  new  trials  it  is 
easy  to  specify,  and  the  court  would  act  discreetly  to  compel 
the  applicant  to  reduce  it  to  writing,  and  enter  it  of  record 
before  they  act  upon  the  application.    There  is  no  error,  as  tiie 
appellants  have  complained. 
Judgment  affirmed. 

The  appellants  having  presented  a  petition  for  a  reeonsidtra* 
tion,  the  following  opinion  was  delivered: 

By  Court,  Bibb,  J.    The  objection  to  the  finding  of  the  jury 
is,  that  it  is  not  a  response  to  any  issue,  except  that  of  not 
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giiiltj,  and  therefore  defective,  uncertain  and  insufficient.  The 
case  in  Booth  v.  Armstrong,  2  Wash.  301,  has  been  cited  where 
the  jury  found  the  debt  for  the  plaintiff,  without  expresslj  find- 
ing the  value  of  the  assets,  being  sworn  to  tiy  the  issue  of  plene 
administravit.  That  case  is  not  like  the  present,  for  two  reasons: 
1.  The  plea  admitted  the  debt,  and  therefore  the  juiy  had  onlj 
found  what  the  plea  admitted;  2.  The  plea  of  fully  adminis- 
tered is  falsified,  if  the  jury  find  assets  of  the  value  of  sixpence 
only,  and  yet  the  executor  or  administrator  is  not  chargeable 
for  the  whole  debt,  but  only  to  the  value  of  the  assets.  So 
where  the  action  against  the  executor  or  administrator  sounds 
in  damages,  the  jury  may  assess  the  damages,  the  amount  of 
which  the  plaintiff  is  bound  to  prove,  notwithstanding  the  plea 
of  plene  adminiatravit;  and  in  these  cases  the  finding  of  the  debt 
or  damages  does  not  conclude  the  issue  of  ossefo  vd  non^  be- 
cause the  plea  is  not  a  perpetual  bar  to  the  action,  but  only  a 
suspension  of  it  until  assets  shall  come  to  hand;  upon  such 
plea  the  plaintiff  may  have  judgment  for  assets  quando  aocir 
derinL  There  is,  therefore,  no  parallel  between  verdicts  on 
such  pleas  and  the  verdict  in  this  cause;  for  the  plaintiff  therein 
could  have  no  judgment  unless  all  the  pleas  were  falsified;  if 
either  was  true,  it  barred  the  action  perpetually. 

The  case  of  Bex  v.  Wood/dU,  5  Burr.  2661,  has  been  dted. 
That  is  the  case  where  Woodfall  was  indicted  of  a  libel  for 
having  published  the  letters  of  Junius,  where  a  printer  who 
had  devoted  his  press  to  the  cause  of  liberty  and  the  people, 
and  had  nobly  dared  to  print  and  publish  truth  against  the 
wishes  of  the  ministry,  was  for  so  doing  charged  with  wicked 
and  malicious  intentions,  in  an  indictment  charging  the  pubh« 
cation  as  false,  and  containing  averments  as  to  the  meaning  of 
the  libel,  the  subject-matter,  and  the  persons  concerning  which 
and  of  whom  it  speaks,  with  innuendoes  filling  up  blanks  and 
laying  the  usual  epithets;  the  jury  found  him  "  guilty  of  print- 
ing and  publishing  only. "  Yet  the  court  thought  the  verdict  in- 
conclusive, and  awarded  a  venire  faciaa  de  novo.  To  plain  un- 
sophisticated reason  the  verdict  was  an  acquittal  of  everything 
which  constituted  the  essence  of  a  libel.  In  a  criminal  oaae  at 
least,  where  the  prosecution  holds  the  affirmative  of  guilty 
everything  not  found  by  the  jury  in  favor  of  the  proaeontion 
must  be  considered  as  negatived  or  found  for  the  aoeused. 
That  verdict  had  not  found  the  criminal  intent,  the  trath  of 
the  averments,  as  to  persoLjs  and  matters  spoken  of;  but  the 
sonrt  in  that  case  thought  it  insufficient.    Whilst  the  letter  of 
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the  immortal  Junius  shall  continue  to  be  read,  or  whilst  the 
trial  by  juiy  continues  to  be  something  more  than  a  mere 
name,  we  hope  the  case  of  Bex  v.  Wood/all  will  nerer  be  ac- 
knowledged as  a  fit  example  for  an  American  court. 

We  are  pleased  that  the  subject  in  the  petition  has  been  i^gain 
brought  before  the  court,  as  it  has  furnished  an  opportuiutj  of 
satisf  jing  every  doubt  which  remained  on  the  mind  of  any  one 
of  the  members.  The  case  of  Hawks  v.  Crojhn,  2  Burr.  698, 
is  directly  in  point.  That  was  an  action  of  trespass,  of  assault 
and  battery,  charging  special  damages  for  a  violent  battery  of 
the  plaintiff  whereby  he  lost  his  arm.  Upon  the  issues  of  not 
guilty  as  to  the  vi  el  armis,  and  as  to  special  damages,  son  a»- 
sault  demesne,  the  jury  found  the  defendant  generally  "  guilty 
of  the  trespass  within  written/'  and  assessed  ....  damages. 
Upon  solemn  argument  the  court  were  unanimous  that  the 
finding  was  sufficient  and  the  judgment  for  the  plaintiff  was 
affirmed.  The  rule  laid  down  as  to  verdicts  is  a  clear  and 
just  one.  *'  That  though  the  verdict  may  not  conclude  for- 
mally or  punctually  in  the  words  of  the  issue,  yet  if  the  point 
in  issue  can  be  concluded  out  of  the  finding,  the  court  shall 
work  the  verdict  into  form  and  make  it  serve.  Verdicts  are 
not  to  be  taken  strictly  like  pleadings,  but  the  court  will  col- 
lect the  meaning  of  the  juiy  if  they  give  such  a  verdict  that 
the  court  can  understand  them."  These  rules  are  not  made  by 
the  case  cited,  but  are  therein  recognized  as  established  of  old. 
We  can  only  in  this  case,  in  the  words  of  Mr.  Justice  Wilmot, 
in  that  if  the  defendants  had  proved  their  justification,  the 
verdict  could  not  have  been  found  as  it  is.  The  bill  of  excep- 
tions taken  by  the  defendants  in  the  court  below  exolade  the 
idea  of  their  having  proved  any  justification. 

Former  judgment  affirmed. 


MUBRAT  V.  WaRB. 

[1  Btam,  m.] 

EviDXHCB  OK  Quantum  MEBurr.—On  guamhm  mermU  for  Mrrices  as  a 
a  clerk,  evidence  of  what  other  clerks  had  received  for  nmilar  ewifies 
was  proper  to  be  sabmitted  to  the  jury. 

Interest.— Interest  should  not  be  allowed  on  unliquidated  aoeoonts. 

The  case  is  stated  in  the  opinion. 

By  Court,  Bdb,  J.  The  adouniatrator  [of  Ware]  deolaied  in 
4»88ump8U:  1.  For  goods,  wares  and  merchandise  sold  and  de- 
livered at  a  certain  prioe;  2.  For  work  and  labor '  performed  to 
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the  amount  of  a  som  certain;  8.  Upon  a  qwofUum  meruil  for 
sendees  rendered  by  the  intestate  as  a  storekeeper  and  derk. 
On  the  trial  of  the  issues  two  bills  of  exception  were  taken  hj 
Murray,  the  appellant,  out  of  which  the  queetiona  now  pre* 
sented  for  consideration  arise.  It  appears  that  the  OTidence  in 
support  of  the  action  applied  only  to  the  third  count;  that  the 
witness  on  behalf  of  the  plaintiff  stated  he  had  employed 
Mr.  Bryant  as  a  clerk  for  a  few  months  at  the  rate  of  dxty 
pounds  per  year;  but  upon  trial  found  him  remarkably  well 
qualified  for  the  business,  whereupon  his  wages  were  advanced 
to  one  hundred  pounds  per  year.  Upon  crosa-examination  the 
witness  was  asked  by  Murray  what  he  had  given  to  Mr.  Wool- 
dridge,  another  of  his  clerks,  and  whether  Wooldridge  was,  in 
the  opinion  of  witness,  equal,  superior  or  inferior  as  a  clerk 
and  storekeeper  to  Ware,  the  intestate,  to  which  questions  the 
plaintiff's  counsel  objected,  and  the  objections  were  sustained 
by  the  court,  which  decided  that  those  questions  or  any  other 
which  tended  to  draw  a  comparison  between  the  qualifications 
of  a  particular  clerk  or  accountant  and  those  of  the  intestate, 
were  illegal.  Whereupon  the  plaintiff  declared  the  above  ob- 
servations of  the  witness  had  been  made  in  a  mistake  of  the 
question  put  to  him;  that  he,  the  plaintiff,  disclaimed  them; 
they  were  illegal  and  were  to  be  disregarded  by  the  juxy,  and 
BO  the  jurors  were  also  instructed  by  the  court,  and  the  witness 
was  then  interrogated  anew,  conformable  to  the  said  direction 
of  the  court. 

The  counsel  for  the  defendant  moved  the  court  to  instnict 
the  jury  that  they  were  not  authorized  by  law  to  give  interest 
on  the  amount  which  they  should  fix  upon  as  the  reocmipenBe 
to  the  plaintiff  for  the  services  of  the  intestate.  Thia  instruc- 
tion was  refused  by  the  court,  who  informed  the  jury  "  that 
the  subject  of  interest  was  a  matter  of  sound  discretion  with 
them;  that  they  might  calculate  interest  on  the  balance  of 
each  year's  salazy  from  the  time  it  was  payable,  after  dedueting 
the  defendant's  account  from  the  princijMJ  sum  due  the  plaint- 
iff, or  they  might  calculate  interest  from  the  death  of  the  plaint* 
iff's  intestate,  or  from  the  date  of  the  writ.'' 

The  proper  criterion  in  the  assessment  of  quantum  meruit 
would  have  been  the  usual  or  reasonable  price  which  others 
have  received  for  similar  services.  The  estimate  must  not  be 
made  upon  the  time  of  service  solely,  but  should  be  also  com- 
pounded of  the  ability,  capacity  and  fitness  of  the  person  to 
render  service  in  his  employment.    If  a  witness  should  state 
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that  the  person  employed  deserred  so  much,  snoh  Talnation  ia 
eTidentlj  a  deduction  of  the  witness  from  the  premises  he  has 
aseamed,  as  well  in  respect  of  the  qualification  of  the  employed 
as  of  the  prices  paid  by  other  employers.  Therefore  it  seems 
proper  to  permit  either  party  to  require  the  witness  to  submit 
his  premises  to  the  jury,  that  any  error,  either  in  the  major  or 
minor  propositions,  or  in  the  conclusion,  may  be  corrected. 
The  witness  may  have  taken  a  Tiew  of  the  subject  too  limited; 
the  facts  from  which  he  has  drawn  his  inferences  are  of  higher 
consideration  and  more  satisfactory  than  the  inferences  without 
the  facts,  and  the  true  inference  of  the  jury  from  relerant  facts 
is  the  end  proposed  in  submitting  the  case  to  their  considera* 
tion.  We  can  perceive,  therefore,  no  illegality,  but  much  pro- 
priety in  permitting  the  witness  to  state  what  Mr.  Wooldridge, 
or  Mr.  Bryant,  or  any  others,  had  received  for  their  services  as 
storekeepers  and  accountants,  the  reason  of  the  difference  in 
their  wages,  if  any,  and  the  comparative  claims  of  Wooldridge 
and  the  intestate  to  wages  in  similar  employments.  The  opin- 
ion of  the  circuit  court,  therefore,  upon  that  point,  was  erro- 
neous. 

The  second  question  presented  respects  the  propriety  or  im- 
propriety of  the  opinion  of  the  judge  delivered  to  the  jury  on 
the  subject  of  interest.  Accoxding  to  settled  principles,  the 
claim  of  interest  upon  the  subject  in  controversy  ought  to  have 
been  disallowed  by  the  jury,  and  the  court  should  have  given 
the  instruction  asked  for.  In  Harris  v.  Benson,  2  Str.  910,  the 
court  declared  that  interest  had  never  been  allowed  barely  for 
money  lent  without  a  note.  On  money  due  for  goods  sold  and 
delivered  no  interest  shall  be  allowed:  1  Barnes,  note,  157;  8 
Wils.  206.  In  lAoyd  v.  WiUiams,  2  Atk.  108,  the  chancellor 
declared  that  debts  by  simple  contracts  do  not  carry  interest  in 
their  nature,  and  that  the  court  wotdd  not  direct  it  to  be  paid. 
And  it  seems  to  be  well  settled  that  neither  in  law  nor  in  equity 
shall  an  unliquidated  demand  carry  interest:  Drapen^  Co.  v. 
Davis,  2  Atk.  211;  Banoell  v.  Parker,  2  Yes.  863;  Earl  of  Baih 
V.  Earl  of  Bradford,  Id.  587;  see,  also,  Henry  v.  Risk,  1  Dall. 
265,  and  the  cases  there  cited;  and  those  cited  by  Fonblanque 
in  his  treatise  on  equity,  vol.  2,  pp.  428,  429  and  note.  From 
hence  it  appears  that  the  instruction  asked  for  on  the  subject  of 
interest  was  proper,  and  the  instruction  of  the  court  illegal. 
The  evidence  was.of  a  contract  implied  by  law,  unliquidated, 
and  in  its  nature  not  to  be  adjusted  but  by  the  concurrence  of 
both  parties,  or  by  the  assessment  of  a  jury. 

Judgment  reversed. 
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Bacon  v.  Brown. 

[lBlBB,83i.] 

Application  of  Payments.— The  debtor  may  diieet  to  which  of  two  « 
more  demands  his  payment  shall  be  applied,  bat  if  not,  the  creditor 
may  apply  it  to  any  one  of  his  demands  of  equal  dignity;  bat  if  one 
debt  bears  interest  and  another  not,  the  payment  shall  be  applied  to 
that  bearing  interest. 

Debt  on  a  bond.     The  case  appears  from  the  opinion. 

By  Court,  Bibb,  J.  In  debt  on  bond,  conditioned  for  the 
payment  of  one  hundred  and  fifty-three  dollars  and  sevenfy-five 
cents  on  or  before  the  sixteenth  of  August,  1806,  dischargeable 
"  in  notes  on  persons  living  within  the  county  of  Franidin,  of 
Bimis  under  a  warrant  to  be  demanded  and  paid  in  Frankfort," 
the  plaintiff  assigned  breaches:  1.  In  non-payment  generally; 
2.  In  non-payment  in  notes,  *'  although  demanded  in  Frank- 
fort, etc.,  on  the  —  day  of 1806."    The  defendant  pleaded 

conditions  performed,  the  plaintiff  consenting  to  submit  the 
whole  merits  of  the  cause  to  the  jury  without  special  pleading. 
On  the  trial  the  defendant  proved  a  payment  on  the  first  of 
July,  of  sixteen  dollars;  and  on  the  third  of  the  same  month, 
in  the  year  1807,  another  payment  of  seventeen  dollars  and 
twelve  and  a  half  cents.  The  plaintiff  holding  another  bond 
on  the  defendant,  payable  in  August  succeeding  the  trial, 
claimed  the  right  to  apply  these  sums  to  the  latter  bond,  as 
there  was  no  evidence  of  any  agreement  as  to  which  bond 
these  credits  should  be  applied.  On  this  ground  the  plaintiff 
objected  to  the  evidence,  and  the  objection  was  sustained  by 
the  court  and  the  evidence  withheld  from  the  jury,  to  which  the 
defendant  excepted. 

By  a  second  bill  of  exceptions  it  appears  that  the  plaintiff 
had  drawn  on  the  defendant,  dated  August  80, 1806,  requesting 
him  "  to  pay  Mr.  Smither  twenty-seven  dollars  in  cash  notes, 
under  a  warrant,"  etc.,  which  order  the  defendant  had  taken  ap 
and  produced  in  evidence.  The  plaintiff  alleged  that  the  order 
was  included  in  a  credit  indorsed,  to  support  which  allegation 
he  produced  a  paper  set  forth  at  large  in  the  bill  of  exoeptions, 
bearing  date  November  1,  1806,  being  nothing  more  than  a 
receipt  for  sundry  small  notes  therein  noted  by  the  names  of 
the  debtors  and  the  sums,  amounting  to  thirty-four  doUan  and 
fifty  cents,  which  the  plaintiff  proved  to  have  been  a  constable's 
receipt  to  him  for  notes  put  into  the  oonstable's  hands  for  ool* 
lection,  which  is  certified  as  the  whole  evidenoe  relative  to  the 
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said  allegation;  the  defendant,  to  rebut  the  allegation,  relied  on 
the  indorsements  on  the  bond,  which  is  made  part  of  the  bill 
of  exceptions.  These  credits  are:  ''November  1,  1806— Be- 
ceiyed  on  the  within,  sixty-one  dollars  and  fifty  cents.  Teste, 
William  White.  Credit  for  fifteen  dollars,  sixth  Febmaxy,  1807; 
four  dollars,  Eebraary  14,  1807/'  The  jury  found  for  the 
plaintiff,  the  debt  to  be  discharged  by  seyenty-seyen  dollars  and 
twenty-five  cents  in  damages;  whereupon  the  defendant  moved 
for  a  new  trial:  1.  On  account  of  the  opinion  of  the  court  as 
contained  in  the  first  bill  of  exceptions;  2.  Because  the  jury 
had  not  allowed  a  credit  for  the  order  in  favor  of  Smither. 
The  court,  consisting  of  two  judges,  were  divided  in  opinion; 
therefore  the  motion  failed  and  judgment  was  rendered  on  the 
verdict,  from  which  Bacon  appealed. 

The  questions  presented  by  the  assignment  of  errors,  may  be 
considered  as  being:  1.  Did  the  court  decide  correctly  in  per- 
mitting the  credit  of  thirty-three  dollars  twelve  cents  five 
mills,  to  be  applied  to  the  bond  not  then  payable,  and  therefore 
withholding  the  evidence  from  the  juiy  ?  2.  Was  the  evidence 
respecting  the  order,  coupled  with  the  finding  of  the  juiy  of 
such  a  character  as  that  the  court  shotdd  have  sustained  the 
motion  for  a  new  trial  on  that  ground  ? 

The  rule  is  well  settled  that  the  debtor  m  making  payments, 
may  direct  to  which  of  two  or  more  demands  against  him  he 
will  have  them  applied,  and  if  the  creditor  receives  the  pay- 
ments, he  must  apply  them  accordingly.  And  it  seems  equally 
well  settled,  thtft  in  default  of  such  direction,  where  the  debts 
are  of  the  same  dignity,  and  parallel  in  their  consequences  and 
charge  upon  the  debtor,  the  creditor  may  apply  the  payment  to 
either  at  his  election:  Ooddard  v.  Cox,  2  Str.  1194,  and  Bloss  v. 
CvUing^  there  quoted,  1195.  But  in  respect  of  debts  bearing 
interest  and  those  not  bearing  interest,  it  seems  equity  would 
in  such  case,  direct  a  general  payment  to  be  applied  to  the  debt 
bearing  interest,  for  it  is  more  rational  to  suppose  that  the 
debtor  should  elect  to  pay  off  the  score  oanying  interest,  than 
that  which  carried  none:  Hayward  v.  Lomax,  1  Yem.  24.  That 
this  rule  in  equity  differs  from  the  rule  at  law,  is  nowhere  ad- 
judged, for  the  decisions  cited  from  Strange,  do  not  oppugn  the 
decision  in  chancery;  the  debts  respectively  put  in  competition, 
out  of  which  the  creditors  were  permitted  to  make  the  election, 
were  of  equal  dignity.  But  be  that  as  it  may,  we  conceive  the 
present  was  not  a  case  in  which  the  creditor  had  an  election, 
because  the  bond  to  which  he  insisted  to  apply  the  payment. 

Mm,  Vmo,  Vol.  rv— 41 
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alihongh  debUum  in  presenU^  that  is  to  say,  at  the  time  of  pay* 
ment  was  yet  9olvendum  in  fuluro.  Thiw  the  creditor,  by  the 
opinion  of  the  court,  was  permitted  to  anticipate  his  debt  for  so 
much  on  the  one  bond,  leading  the  debtor  subject  to  the  action 
on  the  other.  This  should  not  have  been  permitted  but  upon 
the  evidence  of  an  express  assent  on  the  part  of  the  debtor. 

By  deducting  the  credits  indorsed  from  the  extent  of  the 
legal  obligation  upon  the  debtor,  it  is  apparent  that  the  jury 
did  not  allow  a  deduction  of  the  order  in  favor  of  Smither. 
White,  the  subscribing  witness  to  the  credit  of  sixty-one  dollars 
and  fifty  cents,  was  not  produced  to  explain  of  what  that  credit 
was  composed,  or  whether  the  order  was  included*  The 
constable's  receipt  is  not  connected  vrith  the  transactions  of 
Brovm  and  Bacon,  by  anything  which  appears  on  its  face,  or  by 
any  evidence  aliunde.  The  jurors  ought  not  to  find  a  verdict 
upon  the  private  knowledge  of  themselves,  or  of  one  or  more  of 
their  fellows,  concerning  a  particular  fact  in  the  cause;  but  in 
such  case  the  juror,  or  jurors,  should  be  sworn  to  give  evidence 
that  the  parties  may  hear,  cross-examine,  rebut,  or  explain. 
Much  less  ought  they  to  exercise  a  wild,  licentious  povrar  of 
finding  against  or  without  evidence.  There  was  no  similarity 
between  the  date  or  amount  of  the  order  and  the  credits  in- 
dorsed, from  which  the  jury  could  reasonably  have  drawn  the 
conclusion  that  the  order  had  been  inclusively  credited.  It  was 
not  proved  that  the  notes  for  which  the  constable  receipted  to 
Brown  had  been  received  of  Bacon,  from  which  even  a  rash 
presumption  might  have  arisen,  but  which  the  law  saith  shall 
yet  weigh  nothing,  and  shall  not  be  put  in  the  scales  of 
evidence.  So  that  the  only  effect  which  the  constable's  receipt 
could  have  was  quite  unconnected  with  the  case,  being  nothing 
more  than  recalling  to  the  mind  a  mere  abstract  numerical 
axiom,  that  twenty-seven  and  thirty-four  and  a  half  added 
together  make  sixty-one  and  a  half.  As  the  order  was  arbitia- 
rily  disallowed  by  the  jury,  or  omitted,  the  court  should  have 
set  aside  the  verdict,  and  granted  a  new  trial  upon  the  applioa* 
tion  of  the  appellant. 

Judgment  reversed. 


This  case  is  particiilarly  notioed  on  the  application  of  payaMola  8ie 
SUmiY.  Se^numtp  15  Wend.  81;  Bum^y.  GnuU,  \0  Humph.  Stt;  Jbr^  v. 
FUumery,  47  Vt  266;  Thoma$  y.  Kelsejf,  90  BarK  274;  Adb  v.  ABmi,  4 
J.  J.  lianh.  97;  8coU  v.  Fi^er,  6  T.  B.  Mon.  89a 
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Whttb  V.  Fox. 
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PBOBABLS  CAU8B»-*In  an  action  for  a  maliciona  proMcationt  upon  letting 
asida  a  writ  of  inqniry,  the  court  properly  ezerdaed  their  discretion  in 
refnaing  a  special  plea  of  probable  caaee,  as  sach  evidence  was  admis- 
sible nnder  the  general  issue. 

tarmONY  OF  Grand  Jubor.— A  grand  juror  before  whom  an  indict- 
ment was  presented  is  competent  to  prore  that  the  defendant  appeared 
before  the  grand  jury  to  prosecute  the  indictment 

Crbdibiuty  of  W1TKB8SE&— The  credibility  of  witnesses  is  to  be  de- 
cided by  the  jury,  and  therefore  where  the  evidence  was  contradictory, 
the  court  properly  refused  to  instruct  the  jury  there  was  probable 
cauM. 

EXCBFTIONS  TO  PAPER  PROFFERED.— If  one  party  proffers  a  paper  to  be 
read  to  the  jury,  and  it  is  accordingly  done,  he  cannot  afterwards  take 
exception  because  it  was  so  read. 

The  case  appears  from  the  opinion. 

By  Court,  Edwards,  0.  J.  The  declaration  in  this  case  con- 
tains two  counts,  one  for  a  malicioas  prosecation,  the  other  for 
the  publication  of  a  libel.  In  April,  1805,  a  writ  of  inquiry 
was  awarded,  in  which  situation  the  cause  stood  as  to  tiie  plead* 
ings,  till  June  term,  1807,  when  the  defendant  in  the  circuit 
court  offered  a  special  plea  of  probable  cause,  etc.,  and  moved 
thereon  to  set  aside  the  writ  of  inquiry,  which  motion  was  over- 
ruled by  the  court,  upon  the  ground  that  the  court  had  a  dis- 
cretion to  refuse  to  admit  such  a  plea  in  that  stage  of  the  cause; 
and  that  discretion  ought  to  be  exercised  to  its  rejection,  be- 
cause the  matter  thereof,  if  it  contained  a  sufficient  defense^ 
could  be  given  in  evidence  on  the  general  issue. 

By  this  decision  injustice  could  not  have  been  done  the  defend- 
ant in  that  court,  and  he  ought  not  to  have  been  indulged  in  tak- 
ing advantage  of  his  own  laches,  in  not  having  before  pleaded, 
by  permitting  him  to  embarrass  the  case,  or  delay  the  trial  by 
pleading  a  special  plea,  the  full  advantage  of  which  he  could 
have  had  on  the  general  issue;  and  this  opinion  perfectly  ac- 
cords with  the  decision  in  1  Cranch,  110,  upon  a  case  directly 
in  point  and  it  is  in  conformity  with  the  prindplee  that  are 
ekearly  inferable  from  the  case  in  1  Wash.  28. 

It  is,  therefore,  wholly  unnecessary  to  consider  the  plea 
ofTered  to  the  second  count,  because,  before  the  writ  of  inquiry 
should  have  been  set  aside,  each  count  in  the  declaration  should 
have  been  properly  answered.  This  view  of  the  subject  for* 
nishee  an  answer  to  the  first  three  assignments  of  error. 
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The  fourth  is,  that  the  court  erried  in  permittiiig  one  of  tbe 
ll^rand  jury,  who  was  of  the  inquest  on  the  indictment  in  the 
declaration  mentioned,  to  be  sworn,  and  to  give  evidence  as  to 
^hat  passed  in  the  grand  juiy  room  and  amongst  the  grand 
;]urors,  on  making  said  inquest.  It  appears  that  the  cizoait 
t!0urt  admitted  a  grand  juror  as  a  competent  witness  to  prove 
tiiat  White,  the  appellant,  carried  the  indictment  before  men- 
tioned to  the  grand  jury,  and  also  to  prove  what  had  parmnd 
l>etween  the  said  White  and  the  grand  juiy.  As  the  law  im- 
posing an  oath  of  secrecy  on  grand  jurors  has  been  long  sinoe 
repealed,  we  are  unable  to  discern  the  slightest  reason  to  justifj 
the  rejection  of  such  testimony,  or  any  ground  on  whioh  it 
could  be  considered  incompetent. 

The  fifth  assignment  is  the  same  in  substance  as  the  fourth. 

The  sixth  assignment  is,  that  the  court  erred  in  their  pennia- 

«ion  of  the  evidence  in  the  fifth  bill  of  exceptions  mentioned, 

to  go  to  the  jury,  to  prove  the  defendant  below  to  have  been 

the  prosecutor,  the  same  not  being  the  best  evidence  the  nature 

.  of  the  case  admitted,  and  being  incompetent. 

li  appears  that  the  bill  of  exceptions  alluded  to  by  this 
::  assignment  contains  all  the  testimony  introduced  by  Fox  to 
7prove  White  to  have  been  the  prosecutor,  etc.,  which  it  seems 
-rery  satisfactorily  to  do.  To  its  competency  there  seems  to  be 
no  other  objection  besides  that  which  has  already  been  noticed, 
except  that  Martin  Hardin,  esq.,  the  attorney  for  the  com- 
monwealth, who  prosecuted,  as  appeared  by  his  signature  to 
the  aforesaid  indictment,  was  not  produced  to  prove  that  the 
name  of  White  was  set  down  at  the  foot  of  the  indictment  hj 
bis  direction  or  consent;  and  because  there  was  no  person  or 
writing  produced  to  prove  the  same  was  done  by  the  consent  or 
direction  of  said  White.  This  objection  does  not  appear  to  be 
well  founded.  Martin  Hardin,  esq.,  considered  as  an  indi« 
-vidual,  was  no  better  than  any  other  vritness;  considered  aa  an 
officer  doing  business  in  court  and  acting  under  its  authority 
snd  inspection,  his  proceedings  become  matter  of  xeoord,  and 
as  such  have  as  much  credit  attached  to  them  as  those  acts 
done  immediiitely  by  the  clerk  or  the  court  itself.  The  eiieuit 
<sourt  was  therefore  correct  in  permitting  the  testimony  to  go  to 
the  jury. 

The  seventh  assignment  is,  that  the  court  erred  in  refusing 
the  instructions  to  the  jury  asked  for,  as  mentioned  in  the 
sixth  bill  of  exceptions.  The  bill  of  exceptions  alluded  to  by 
this  assignment  states  that  after  the  evidence  on  both  aidee 
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gone  through.  White  moved  the  court  to  inBtmot  the  jury  thai 
upon  the  eTidence  offered  he  had  made  out  probable  eauBe  for 
the  prosecution  mentioned  in  the  first  count  in  the  dedaration; 
but  the  court  refused  to  decide  on  the  fact  whether  the  evi- 
dence  proved  probable  cause  or  not,  being  of  opinion  that  it 
was  not  proper  for  them,  but  the  jury,  to  decide  upon  it;  at 
the  same  time  the  court  declared  its  readiness  to  instruct  thd 
jury  that  if  they  should  be  of  opinion,  from  the  evidence  pro- 
duced on  the  part  of  the  defendant,  that  without  collusion  ha 
had  reason  to  believe  the  plaintiff  was  guilty  of  the  crime  con- 
tained in  the  indictment  that  the  law  was  with  the  defendant^ 
and  that  it  mattered  not  whether  the  plaintiff  was  guilty  or  in* 
nocent,  provided  the  defendant  had  reasonable  probable  causa 
to  believe  he  was  guilty. 

Repeated  decisions  of  this  court  have  established  the  prin-^ 
eiple,  that  no  party  has  a  right  to  call  upon  the  court  for  a  de-^ 
cision  upon  a  mere  abstract  proposition,  and  that  he  who  com* 
plains  of  an  error,  shall  exhibit  such  a  case  as  will  show  itft 
practical  operations  to  bis  injury.  White,  then,  to  avail  him* 
self  of  this  error,  if  it  be  one,  should  have  set  forth  in  his  bill 
of  exceptions  the  testimony  on  which  he  prayed  the  instruction 
from  the  court,  tbat  this  court  might  judge,  from  the  case  it* 
self,  whether  such  instructions  should  have  been  given.  Sup* 
pose  the  case  had  been  stated,  this  court  might  have  been  of 
opinion  that  the  matter  alleged  as  probable  cause,  and  sup* 
ported  by  the  testimony,  would  not  in  itself  amount  to  a  justi* 
fication;  that  the  circumstances  thus  set  up  were  not  such  from 
which  the  law  would  infer  guilt;  that  they  consisted  in  mera 
hearsays,  etc.  Now,  though  the  principle  for  which  the  as* 
signment  contends  be  admitted  as  correct,  that  the  court  should 
decide  probable  cause  or  not;  yet,  in  the  case  stated,  it  would 
appear  that  the  court  had  given  no  opinion,  or  refused  none  to 
the  injury  of  the  complaining  party,  because  if  the  court  had 
given  an  opinion  at  all,  it  ought  to  have  been  against  him,  and 
not  for  him.  In  such  a  case  this  court  would  not  reverse  tha 
judgment  on  his  application;  and  this  shows  the  necessity  of 
stating  the  case  in  such  a  manner  as  to  show  whether  the  error 
he  alleges  has  had  any  practical  operation  to  his  injuxy. 

But  independent  of  these  objections  to  this  assignment^ 
it  appears  to  us  that  the  circuit  court  decided  correctly.. 
Wherever  the  fa^.^  to  be  established  depend  on  the  credibility 
of  the  vntnesses,  it  is  the  peculiar  province  of  the  jury,  and  not 
the  court,  to  decide  them;  all  that  the  court  is  bound  to  do,  ia 
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to  declare  the  law  that  arifles  out  of  such  facts,  which  the  cir- 
cuit court  offered  to  do;  further  than  this  it  ought  not  to  haTe 
gone,  and  therefore  its  deddon  is  correct. 

The  eighth  and  ninth  assignments  may  be  considered  to- 
gether; they  both  relate  to  the  seyenth  bill  of  exceptions, 
which  contains  in  substance  this  statement,  viz. :  Fox,  in  sap* 
port  of  the  second  count  in  the  dechiration,  was  about  to  read 
a  paper,  which  he  contended  was  a  copy  of  the  paper  set  forth 
in  the  second  count,  which  had  been  filed  among  the  papers, 
and  which  a  witness  proTed  he  had'  takei^  from,  and  compared 
with  the  original,  shown  to  him  by  "White.  On  which  the 
counsel  for  White  observed,  ''  here  is  the  original,  if  you  choose 
it.''  Upon  which  the  counsel  for  Fox  took  the  paper  and  read 
it  to  the  jury  in  support  of  the  second  count,  without  any  ob- 
jection being  made  thereto,  till  the  CTidence  on  both  sides  was 
gone  through.  It  was  then  objected  to  by  the  counsel  for 
White  as  being  yariant  from  that  which  was  set  forth  in  the 
declaration;  the  counsel  for  Fox  then  read  the  paper  which  he 
was  about  to  read  at  first,  and  between  which  and  the  declara- 
tion there  was  no  yariance;  this  was  also  objected  to,  and  the 
court  being  divided  in  opinion,  the  testimony  was  permitted  to 
go  to  the  jury,  which  is  the  error  complained  of. 

Thus  it  appears  when  Fox's  counsel  was  about  to  read  a  paper 
which  he  might  legally  read  to  the  jury,  he  was  interrupted  by 
the  counsel  for  White  with  the  offer  of  the  original,  who  know- 
ing its  contents,  permitted  it  to  be  read  without  objection;  aftei 
all  the  testimony  is  gone  through  he  moves  to  reject  it  because 
it  ought  not  to  have  been  read,  although  the  reading  of  it  was  at 
his  own  suggestion,  and  when  counsel  for  Fox  is  willing  to  sur- 
render it  he  is  not  willing  to  receive  it  and  place  things  as  they 
before  stood.  Thus  binding  bis  adversary  by  that  which  must 
be  considered  his  consent,  and  refusing  himself  to  be  bound  by 
it.  His  consent  was  expressed;  if  it  had  not  been  so,  knowing 
the  contents  of  the  paper,  and  not  objecting  to  it,  it  wotdd  be 
implied;  if  he  had  a  right  to  withdraw  that  consent  it  should 
not  be  allowed  to  the  injury  of  his  adversary  under  such  cir- 
cumstances, which  considerations,  render  it  unnecessary  to  de- 
cide whether  so  unimportant  a  variance  as  that  which  is  alleged 
should  be  fatal  in  a  civil  case. 

Judgment  affirmed. 
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Marshall  t;.  Graio. 

[1  Bibb,  879.] 

W0BD8  CoKSirruTiNO  a  CovEyANT.— No  fonnal  words  are  neoeanry  to 
make  a  covenant,  as  any  words  are  snfficient  which  ahow  that  the 
parties  to  a  deed  have  concmred  or  assented  to  the  performanoe  or  for- 
heanmoe  of  a  future  act. 

Pebformancb  Pbetented  by  Pabtt.— If  theperfonoanoeofaiiofaligap 
tion  is  prevented  by  one  of  the  parties  to  a  covenant,  the  party  bound  to 
perform  is  thereby  excused. ' 

Thb  case  is  stated  in  the  opinion. 

By  Oourt,  Bibb^  0.  J.  In  covenant,  Oraig  set  forth  t&at  by 
irticles  of  agreement  made  on  the  twentieth  of  October,  1803, 
between  Marshall  and  himself,  it  was  witnessed,  that  the  plaint* 
iff  sold  to  the  defendant  a  certain  parcel  of  land  which  he  had 
purchased  out  of  a  claim  of  Charles  Pelham,  which  land  was 
also  covered  by  two  other  claims,  viz. :  of  John  Craig  and  Heze- 
Idah  Briscoe,  heir  of  John  Briscoe,  all  of  which  the  involved 
and  involving  claims  the  said  plaintiff  on  his  part  engaged  to 
unite,  and  sold  to  the  defendant  to  a  certain  extent,  reserving 
certain  parcels  as  therein  expressed;  that  the  defendant  cove- 
nanted to  pay  for  the  lands  so  sold,  at  the  rate  of  twelve  and 
A-half  dollars  per  acre,  in  manner  and  in  proportions  therein 
aet  forth;  that  the  plaintiff  agreed,  upon  the  execution  of  the 
articles,  to  assign  to  the  defendant,  Pelham's  bond  for  that 
part  of  his  claim  which  the  plaintiff  had  already  purchased;  and 
the  defendant  agreed  to  make  certain  payments  as  set  forth; 
that  the  defendant  further  covenanted  when  the  plaintiff  should 
have  secured  and  conveyed  to  the  defendant,  the  right  of  John 
Oraig  to  the  land  so  sold,  the  defendant  would  make  other  pay- 
ments, in  manner  set  forth,  so  as  in  the  whole  to  makeup, 
with  the  payments  before  stipulated,  two-thirds  of  the  whole 
sum  the  defendant  contracted  to  give  for  the  land.  And  the 
defendant  further  covenanted,  that  when  the  plaintiff  shotdd 
have  secured  the  right  of  Briscoe,  **  in  whomsoever  hands  the 
same  should  be,  and  should  convey  the  same  to  the  defendant, 
that  then  the  defendant  would  pay  the  balance  in  manner  set 
forth,"  etc.  And  it  was  further  agreed  upon,  that  whenever 
the  plaintiff  would  give  credit  to  the  defendant  for  the  whole  or 
any  part  of  the  sum  which  was  attached  to  the  conveyance  of 
aaid  Briscoe's  right  as  mentioned  in  the  said  contract,  and  at 
the  same  time  wotdd  relinquish  to  him,  the  said  defendant,  his 
pre-emptive  right,  as  by  the  said  contract  established,  to  par- 
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chase  of  the  said  Briscoe^  or  other  person  holding  the  light  of 
the  said  Briscoe  to  the  lands,  thereby  and  therein  sold  to  the 
said  defendant  (describing  particularly  the  part  to  which  the 
said  pre-emptive  right  is  relinquished),  he,  the  said  plaintiff, 
should  be  at  liberty  so  to  do;  and  that  the  said  defendan'' 
would,  on  his  part,  accept  such  credit  and  relinquishment  as  a 
discharge  of  the  plaintiff  from  his  obligation  to  purchase  the 
right  of  the  said  Briscoe,  to  the  part  .so  relinquished;  or  if  the 
said  plaintiff  should  not  secure  and  convey  the  aforesaid  right 

of  the  said  John  Cndg within years  from  the  date  of 

the  said  agreement,  the  said  defendant  should  then  be  at  full 
liberty  to  purchase  both  or  either  of  the  aforeisaid  rights  of  the 
aforesaid  John  Craig  or  Hezekiah  Briscoe,  in  whosoever  hands 
they  may  be,  and  that  on  his  own  account,  and  not  for  the 
benefit  of  the  said  Lewis  Oraig;  and  whose  obligation  to  pur- 
chase or  otherwise  secure  and  convey  to  the  defendant  the  right 
of  the  said  John  Craig  to  the  land  therein  sold,  should  in  no 
manner  be  impaired." 

The  plaintiff  then  averred  he  had  well  and  truly  kept  the 
covenants  on  his  part;  that  he  did  assign  to  the  defendant  on 
the  day  of  the  date  of  said  covenant,  said  Pelham's  bond,  etc. ; 
that  he  did  afterwards  secure  the  lands  as  aforesaid  sold,  etc.; 
and  afterwards,  to  wit,  on  the  —  day,  etc.,  conveyed  the  said 
right  to  the  defendant;  that  he  would  likewise  have  secured  and 
conveyed  the  right  of  the  said  Briscoe,  within  the  period  lim- 
ited, but  the  defendant  obstructed  and  prevented  the  plaintiff 
from  carrying  the  said  stipulation  into  effect,  "  by  purchasing, 
himself,  and  for  his  own  benefit,  within  the  said  period,  to  wit, 

on  the  —  day  of ,  the  right  of  him,  the  said  Briscoe,  in 

the  land  so  sold  by  the  said  plaintiff  to  the  said  defendant;  and 
then  assigns  the  breach  generally,  and  also  particularly  in  this, 
that  the  defendant,  on  the  —  day  of  August,  1801,  at,  etc.,  did 
purchase  for  himself,  and  not  for  the  benefit  of  him,  the  said 
plaintiff,  the  right  of  said  Briscoe  to  the  land  so  sold  by  the 
plaintiff  to  him,  the  said  defendant,  in  violation  of  the  pre- 
emptive right  secured  to  the  plaintiff;  and  that  the  defendant 
had  failed  and  refused  to  make  payment  of  the  amount  of  the 
purchase-money  for  the  tract  of  land  so  sold  to  him,  as  afore* 
said,  by  the  plaintiff,  in  the  manner  and  payments  hj  the  said 
covenant  stipulated,  although  often  requested,  etc.,  and  par- 
ticularly on,  etc.;  but  that  the  said  defendant  unjustly,  and  in 
violation  of  the  said  contract,  withholds  and  refuses  payment 
of  the  one-third  of  the  amount  of  the  price  of  said  land*  upoa 
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the  unjust  and  ill 'foimded  pretense  that  the  plaintiff  has  not 
yet  acquired  the  right  of  the  said  Briscoe  to  the  said  premises.'' 

To  this  the  defendant  pleaded  covenants  performed,  after 
oyer  of  the  declaration  and  covenant;  on  which  plea  an  issue 
was  joined  to  the  contrary.  The  defendant  pleaded  secondly; 
protesting  that  the  plaintiff  had  not  kept  and  performed  his 
covenants;  and  further  protesting  that  the  said  plaintiff  would 
not  have  purchased  said  Briscoe's  right,  within  the  period  lim- 
ited, had  not  the  defendant  purchased  it  himself;  and  further 
protesting  that  the  purchase  of  said  Briscoe's  claim  was  not  in 
violation  of  his  agreement,  nor  for  the  defendant's  benefit,  but 
for  the  benefit  of  the  plaintiff;  that  he  had  purchased  said  Bris- 
coe's right  for  the  benefit  of  the  plaintiff  at  eight  hundred  and 
seventy-five  dollars,  out  of  his  own  effects;  that  he  placed  the 
purchase  to  the  credit  of  the  plaintiff  on  the  said  covenant,  at 
the  sum  of  one  thousand  three  hundred  and  seventy-five  dol- 
lars, and  charged  him  only  with  the  sum  of  eight  hundred  and 
seventy-five  dollars,  making  a  profit  to  the  defendant  of  five 
hundred  doUars;  avers  that  the  land  in  the  covenant  mentioned 
was  by  actual  survey  three  hundred  and  thirty  acres,  as  sold  to 
the  defendant;  that  he  hath  well  and  truly  paid  the  plaintiff 
the  sum  of  three  thousand  two  hundred  and  fifty  dollars,  which, 
added  to  the  eight  hundred  and  seventy-five  dollars  paid  for 
Briscoe's  claim,  makes  the  whole  amount  of  the  purchase- 
money  at  twelve  and  one-half  dollars  per  acre.  Wherefore  he 
saith  he  hath  well  and  truly  kept  and  performed  his  covenants 
according  to  the  true  meaning  and  obligations  thereof,  etc. ;  to 
this  the  plaintiff  put  in  a  general  demurrer,  in  which  the  de- 
fendant joined,  and  upon  this  the  court  gave  judgment  in  favor 
of  the  demurrant. 

A  jury  was  sworn  to  try  the  other  issue,  and  found  in  favor 
of  the  plaintiff,  whose  damages  they  assessed  at  three  hundred 
and  fifty-one  pounds  and  twelve  shillings.  In  the  progress  of 
the  trial  the  defendant  took  a  bill  of  exception  to  the  opinion 
of  the  court  in  overruling  his  objection  to  a  question  asked  by 
the  plaintiff  of  a  witness.  The  defendant  moved  for  a  new 
trial,  which  was  overruled,  to  which  he  likewise  took  a  bill  of 
exceptions  certified  as  containing  the  whole  of  the  evidence, 
and  thereupon  judgment  was  given  in  favor  of  the  plaintiff  for 
the  damages  by  the  juror  assessed,  from  which  the  defendant 
appealed.  The  assignments  of  error  may  be  considered  as 
involving  four  questions:  1.  The  sufficiency  of  the  breach  of 
oovenant  in  the  declaration  assigned;  2.  The  sufficiency  of  the 
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defendant's  second  plea;  8.  The  oorrectness  of  the  oidnion  of 
the  court  on  the  objection  to  the  question  propounded  io  the  irit- 
ness;  4.  The  propriety  of  oyerruling  the  motion  for  a  new  triiL 

The  objection  to  the  breach  assigned  was  argued  in  two  dirii- 
ions,  the  one  that  it  was  not  within  the  ooTenants  on  the  ptit 
of  the  appellant  or  either  of  them,  the  other  that  the  pluniiff 
had  declared  for  the  contract  price  of  the  land  as  though  he 
had  performed  his  coyenants,  whereas  he  had  admitted  a  non- 
performance, but  for  the  purchase  of  Briscoe's  claim  made  l^ 
the  defendant,  wherefore  the  plaintiff  should  haye  gone  for  the 
damages  to  him  resultiug  from  the  said  purchase  so  made«  It 
is  well  supported  by  authorities  that  the  law  requires  no  set 
form  of  words  to  create  a  coyenant,  and  for  that  puxx^ose  any 
words  will  be  effectual  which  show  that  the  parties  to  a  deed 
haye  concurred  and  assented  to  the  performance  or  forbearance 
of  a  future  act.  As  if  the  lessee  coyenants  to  make  repaiis, 
provided  always,  and  it  is  agroed,  that  the  lessor  shaU  find 
timber;  this  makes  a  coyenant  on  the  part  of  the  lessor  to  find 
timber,  and  it  shall  not  be  considered  as  a  bare  qualification 
of  the  lessee's  coyenant,  but  shall  entitle  the  lessee  to  his  aotioii 
of  coyenant  in  case  of  a  failure. 

If  A.  leases  to  B.,  upon  condition  that  he  shall  acquit  the 
lessor  of  charges,  and  leaye  the  promises  at  the  end  of  the  term 
in  as  good  plight  as  he  found  them,  if  he  doth  not  leaye  them 
so  ropairod,  an  action  of  coyenant  lies.  So  in  the  case  before 
us,  when  the  parties  haye  said  ''it  was  further  agreed"  that 
the  plaintiff  should  be  at  liberty  to  rolinquish  his  pre-emptiye 
right,  as  by  the  said  contract  established,  to  purchase  of  the 
said  Briscoe,  or  other  person  holding  the  right  of  the  eaid 
Briscoe,  etc.;  or  if  the  said  plaintiff  should  not  securo  and  oon 
yey  the  right  of  said  John  Craig  within  a  limited  time,  that  them 
the  said  defendant  should  be  at  liberty  to  purohase  either  the 
right  of  said  Briscoe  or  of  said  Craig,  in  whose  hands  so  oyer 
they  might  be.  These  expressions  show  a  clear  assent  and 
agreement  on  the  part  of  .the  appellant,  that  the  appellee  hath 
the  pro-emptiye  right  spoken  of,  and  amounts  to  a  coyenant 
that  the  appellant  shall  not  purohase  within  the  time  limited, 
or  during  the  continuance  of  the  appellee's  pro-emptiye  right. 
And  from  those  exprossions,  as  well  as  from  the  other  ezpieas 
and  explicit  terms  used  in  the  agreement,  a  coyenant  was 
obligatory  on  the  part  of  the  appellee  to  purchase  Briscoe's  right 
and  securo  it  to  the  appellant.  If  the  appellant  has,  theroforo, 
yiolated  this  coyenant  on  his  part,  what  is  the  result  to  the 
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appellee?  Not  imaginary  and  assessable  damages  only  for  this 
breach,  but  the  appellee  might  well  declare  for  such  damages, 
as  well  as  to  have  a  performance  of  the  defendant's  covenant, 
in  the  same  manner  as  if  he  had  performed  the  act  which  the 
appellant  hath,  by  his  own  wrongful  act,  put  beyond  the  power 
of  the  said  plaintiff  to  perform.  The  appellee  sold  the  land  at 
a  stipulated  price,  one-third  whereof  was  attached  to  the  cove- 
nant for  securing  Briscoe's  claim  upon  it,  as  a  precedent  con- 
dition; now  shall  it  be  said  that  when  the  appellant  hath^ 
against  his  covenant,  put  it  out  of  the  power  of  the  appellee  to 
perform  the  condition  precedent,  that  therefore  the  third  part 
of  the  price  shall  be  lost  to  him?  The  law,  as  well  as  the  plain 
intent  of  the  parties,  saith,  for  that  the  appellant  is  the  cause 
why  the  condition  precedent  cannot  be  performed,  therefore 
the  covenantor  is  excused,  and  the  duty  flowing  from  the  ap- 
pellant to  the  appellee  must  attach.  Herewith  agrees  the 
principles  laid  down  in  Co.  Litt.  fol.  210  b.;  Shep.  Touch. 
Title  Obligations.  We  conceive,  therefore,  that  the  breach  is 
well  assigned,  within  the  covenant,  and  that  the  plaintiff  had  a 
right  to  go  for  the  contract  price  depending  on  and  attached 
to  Briscoe's  claim. 

Upon  the  second  question,  we  have  no  difficulty  in  saying 
that  the  judgment  of  the  court  in  favor  of  the  demurrant  was 
correct.  Upon  the  facts  set  forth  in  the  plea  itself,  waiving  all 
objection  to  the  form  and  argumentation  of  it  since  the  plaintifi 
demurred  generally,  the  defendant  hath  distinctly  admitted^a 
good  cause  of  action  in  the  plaintiff  for  eight  hundred  and  sev- 
enty-flve  dollars.  He  doth  not,  by  the  plea,  assert  that  he  pur- 
chased Briscoe's  claim  with  the  assent  or  authority  of  the  plaintiff. 
His  purchase  of  Briscoe's  claim  against  the  covenant  on  his  part, 
gave  him  no  claim  to  have  a  deduction  out  of  the  price  contracted 
for  between  Craig  and  himself.  The  appellant  ought  not  to  be 
permitted  thus  to  evade  and  elude  his  covenant  not  to  buy 
within  a  limited  time.  He  cannot  derive  authoriiy  from  the 
covenant  as  agent  for  Craig,  when,  so  far  from  a  delegation  of 
it,  there  is  a  plain  covenant  on  his  part  not  to  intermeddle. 
Craig  has  made  no  express  promise  to  pay  the  sum  so  advanced, 
and  it  is  plain  the  law  will  not  imply  one  in  favor  of  an  advance 
made,  not  at  the  special  instance  and  request  of  the  party  to  be 
charged,  but  against  the  covenant  of  the  party  claiming  the 
advance. 

The  third  question  relates  to  a  bill  of  exceptions  taken  by 
the  defendant  to  the  opinion  of  the  court  in  overruling  an  ob- 
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jeciion  whioli  he  made,  because  the  **  plainiifF  was  about  to  in- 
quire of  the  'witness,  who  was  the  agent  of  Briscoe,  how  much 
he  had  sold  that  claim  to  Jackson  for."  As  neither  the  answer 
of  the  witness  to  the  question  nor  any  other  part  of  his,  or  the 
other  testimony  in  the  cause  is  stated  in  this  bill  of  exceptions, 
the  point  is  too  insulated  and  abstract  to  require  an  opinion. 
But,  if  this  bill  of  exceptions  is  taken  in  connection  with  the 
testimony  of  the  same  agent  and  the  other  evidence  stated  in 
the  bill  of  exceptions  upon  the  motion  for  a  new  trial,  then 
indeed  it  appears  that  the  question  and  response  was  pertinent 
and  proper;  because  the  whole  evidence  conduces  to  prove  a 
connection  between  the  appellant  and  Jackson  in  the  purchase; 
that  the  price  given  for  Briscoe's  claim  to  seven  hundred  acres, 
including  the  land  sold  by  the  appellee  was  more  than  remu- 
nerated by  the  immediate  and  consequent  assignment  of  bonds 
to  said  Jackson  and  the  appellant,  which  bonds  were  append- 
ant to  said  Briscoe's  claim,  amounting  to  one  hundred  and 
ninety  pounds  taken  for  town  lots,  composing  not  more  than 
three  hundred  of  the  seven  hundred  acres,  and  that  the  price 
given  for  the  whole  claim  of  Briscoe,  including  those  bonds, 
was  only  about  five  hundred  and  fifty  dollars. 

Upon  the  fotirth  point,  little  remains  to  be  said  after  the 
opinions  of  the  coiurt  on  the  second  and  first  points.  The 
motion  for  a  new  trial  appears  to  have  been  one  of  those  irre- 
gular indulgences  too  frequently  granted  by  courts  in  hearing 
the  motion  upon  the  whole  case,  veithout  any  distinct  statement 
of  the  grounds  upon  which  it  was  moved. 

The  bill  of  exceptions  presents  a  case  not  so  fttvorable  for  the 
appellant  as  his  second  plea.  To  the  declaration  charging  him 
with  a  breach  of  his  covenant,  whereby  the  plaintiff's  right  to 
have  the  alternative,  to  wit,  a  payment  in  bonds  and  notes  of 
one-third  part  of  the  contract  price  of  the  land,  and  assigning 
breach  in  non-payment,  etc.,  the  appellant  had  pleaded  the 
affirmative  plea  of  covenants  performed.  He  offered  no  evi* 
dence  as  to  the  payment  of  eight  hundred  and  seventy-five  dol- 
lars and  interest,  for  which  sum  the  jury  rendered  their  aooesn 
ment  of  damages  as  in  the  sixth  assignment  is  averred,  and 
upon  the  issue  and  evidence  that  seems  to  have  been  the  proper 
criterion  of  damages.  Wherefore,  it  seems  to  the  court  that 
there  is  no  error  in  the  proceedings  as  the  appellant  hath 
plained. 

Judgment  affirmed. 
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On  a  petition  for  a  rehearing^  the  following  opinion  was 
delivered: 

Bibb,  0.  J.      *     *     *     The  first  question  to  be  considered 
is,  shall  Craig  be  bound  to  allow  Marshall  the  price  he  may 
have  paid  for  Briscoe's  claim,  admitting  that  price  to  be  far  less 
than  the  portion  of  the  purchase-money  suspended  and  de- 
pended on  Craig's  covenant  to  unite  that  claim  to  the  others? 
It  is  not  pretended  that  Marshall  purchased  Briscoe's  claim  at 
the  instance  or  request  of  Craig;  that  he  derived  no  authority 
from  the  contract  to  do  so  is  clear.     It  is  therein  declared  that 
a  pre-emptive  right  is  established  in  Ciaig.     The  contract  also 
provides  a  period  at  which  Marshall  should  be  at  liberty  to  pur- 
chase.   The  expression  of  that  period  or  event  carries  along 
with  it  the  exclusion  of  a  purchase  by  Marshall  at  a  prior 
period  or  on  a  prior  event.    The  maxim  may  here  well  apply, 
expressio  unius  est  exclusio  alterius.    But  the  terms  in  which  the 
covenant,  upon  this  subject,  is  penned,  silences  all  claim  of 
authority  for  Marshall  to  purchase  within  that  period,  even  for 
the  benefit  of  Craig;  for  the  draftsman  seems  to  have  had  in 
mind  the  rule  of  equity  that  the  vendee  of  an  estate  shall  not 
purchase  up  an  adversary  claim  to  defeat  his  first  purchase,  or, 
f  he  does,  that  it  shall,  at  the  election  of  the  first  vendor,  inure 
to  his  benefit,  upon  paying  the  price  of  the  second  purchase. 
Lest  the  permission  to  Marshall,  when  the  contingency  should 
happen,  mighteven  then  be  construed  as  a  bare  permission  to  pur- 
chase for  the  benefit  of  Craig,  he  adds:  *'  and  that  for  his  own 
benefit,  and  not  for  the  benefit  of  Craig."    Of  what  use  will  the 
reservation  of  a  pre-emptive  right  be  to  Craig,  if  within  the 
period  limited  Marshall  may  interfere  and  drive  him  either  to 
pay  the  price  which  Marshall  pays  for  Briscoe's  claim  or  abandon 
his  claim  for  the  third  of  the  price  of  the  land  sold.    [The 
chief  justice  then  showed  in  a  subsequent  part  of  his  opinion 
the  absurdity  of  submitting  the  question  of  damages  to  a  jury 
for  the  breach  of  such  a  covenant,  and  continued]: 

This  question  being  settled,  a  second  point  is  to  be  conoid* 
ered.  Upon  the  transfer  of  Craig's  and  Pelham's  claims  to 
Marshall  and  the  purchase  made  by  Marshall  himself  of  Bris- 
coe's claim,  in  violation  of  Craig's  pre-emptive  rights,  had 
Craig  a  right  to  demand  and  have  of  Marshall  the  contract  price 
of  the  land  in  the  same  manner  as  if  Craig  had  performed  his 
covenant  to  purchase  and  secure  Briscoe's  claim.  So  long  as 
the  covenant  to  purchase  Briscoe's  claim  was  oUigatozy  on 
Craig,  it  is  dear  he  could  not  demand  payment  of  that  part  of 
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the  ooDixact  price  of  the  land  whioh  was  dependent  on  his  per- 
formance of  that  previous  condition.    Bat  so  soon  as  Craig  was 
discharged  from  that  obligation  or  preyioua  condition  by  per- 
formance or  any  other  act  equiyalent  to  performance  or  dis- 
charge of  that  obligation,  he  became  entitled  to  have  payment, 
unless  the  act  which  discharged  Craig's  obligation  to  purchase 
did  also  discharge  MarsbaH's  obligation  to  pay.    It  seems  clear 
that  Marshall  by  no  wrongful  act  of  his  own,  apart  from  the  as- 
sent or  concurrence  of  Craig,  could  discharge  Marshall  from 
his  obligation.    But  his  purchase  of  Briscoe's  claim  was  a 
wrongful  act  of  his  own,  and  without  the  assent  or  concurrence 
of  Craig;  therefore  the  solution  of  the  question  depends  apon 
the  effect  of  Marshall's  wrongful  act  upon  Craig's  obligation  to 
purchase  Briscoe's  claim.    That  the  purchase  made  by  Marahall 
himself  is  a  perpetual  bar  of  his  right  against  Craig  upon  that 
obligation,  and  operates  as  a  total  discharge  of  Craig,  seems  to 
follow  from  settled  principles  of  the  common  law.    If  the  con- 
dition of  an  obligation  consist  of  two  parts  in  the  disjunctiTe, 
or  be  to  do  one  of  two  things  before  or  at  a  day  certain,  and 
both  the  things  be  possible  at  the  time  of  making  the  obliga- 
tion, and  before  the  time  of  performance,  one  of  the  things  is 
become  impossible  to  be  done  by  the  act  of  the  obligee  himself; 
in  this  case  the  obligation  is  discharged  forever:   See  Shep. 
Touch.  393;  Co.  Litt.  206  b,  207  a,  209  b.    If  he  who  is  to 
be  benefited  by  another's  fulfilling  his  contract  or  agreement 
is  the  occasion  why  it  is  not  carried  into  execution,  the  con- 
tract is  thereby  dissolved  and  the  party  bound  is  thereby  dis- 
charged from  his  obligation:  Pow.  on  Contr.  417,  418, 419,  and 
cases  and  authorities  there  cited.     After  citing  various  cases 
and  examples  of  discharge  by  act  of  the  obligee,  the  author 
adds:  ''  And  in  such  cases  the  party  bound  to  performance  will 
be  in  the  same  condition  as  if  the  agreement  had  been  fulfilled 
by  him,"  ''for  if  he  whom  it  concerns  to  have  my  part  of  the 
covenant  fulfilled  is  the  occasion  why  it  is  not,  it  is  the  same 
thing  to  me  as  if  it  were  fulfilled."    **  So  where  a  carpenter 
covenanted  to  build  a  house  for  another  on  his  land  for  ten 
pounds  and  came  prepared  so  to  do,  but  was  ordered  by 
to  desist,  the  carpenter  after  such  covenant  to  desist 
have  maintained  an  action  for  the  ten  pounds:"  Id.  420.    It 
would  be  tedious  to  set  forth  the  various  exemplifications  of 
this  doctrine  as  contained  in  the  books;  the  authors  referred  to 
and  examples  quoted  seem  decisive  on  the  question  before  us. 
The  appellee  had  sold  his  land  and  yielded  possession  midsc 
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a  contract  for  the  payment  of  twelve  and  a  half  dollan  per 
acre.  He  came  under  a  condition  to  the  appellant  to  purchase 
Bii8coe's  claim  to  it,  or  not  demand  a  sum  agreed  upon  if  he 
did  not  purchase  within  a  time  agreed  upon;  the  appellant  on 
his  part  came  under  an  obligation  not  to  purchase  Briscoe's 
claim  within  that  time,  but  he  has  purchased,  and  upon  the 
most  cogent  reason,  as  is  said  in  argument.  Then  the  same 
reason  which  compelled  him  to  purchase  must  compel  him  to 
submit  to  the  consequences  of  the  purchase,  and  pay  the  sum 
which  has  become  due  in  consequence  of  the  discharge  of 
Craig's  obligation  to  purchase.  This  doctrine  is  not  a  mere 
technical  positive  rule  of  the  common  law;  it  is  a  rule  of  reason 
and  natural  justice  essential  to  the  due  preservation  of  faith  in 
contracts.  It  is  not  confined  to  the  doctrine  of  the  common 
law  of  England,  or  of  our  own  state,  but  is  acknowledged  by 
civilians  as  a  correct  rule  of  enlarged  and  liberal  jurisprudence. 
And  according  to  this  doctrine  we  are  furnished  with  several 
apt  quotations  from  the  civil  law  by  Pothier  in  his  ''Treatise 
on  Obligations  considered  in  a  moral  and  a  legal  point  of  view," 
p.  127,  of  which  we  select  the  following  *'pro  impl^a  habetur 
conditio  cum  per  eum  Jiai,  qui,  si  impleta  easel  debeluruB  easet," 
*'  It  is,"  says  Pothier,  **  a  rule  common  to  all  the  conditions  of 
obligations  that  they  ought  to  be  holden  to  be  performed  when 
the  debtor  who  has  obliged  himself  under  the  condition  has 
prevented  his  performance."  Marshall  had  obliged  himself  to 
pay  a  sum  of  money  under  a  condition  that  Craig  should  before 
a  certain  time  purchase  and  secure  to  him  Briscoe's  claim;  but 
Marshall  has  prevented  the  performance  of  the  condition  by 
purchasing  it  himself  within  the  time  limited;  therelore  tlid 
condition  ought  to  be  holden  as  performed. 


Mitchell  v.  Gbkgobt. 

Demand  Unitbcessabt. — In  a  oovexumt  for  deliveiy  ol  picfieit/  oa  a 
day  certain,  no  special  request  is  neceasary. 

PUBADINO  Tendeb.— Tender  and  refusal  in  covenant,  need  not  be  pleaded 
with  an  avennent  of  being  still  ready.  Where  the  time  and  place  are 
fixed,  and  the  covenantor  can  dischaige  the  covenant  without  any  ooa- 
cnirent  act  on  the  part  of  the  obhgee,  the  plea  ahonld  be  tender^  etai» 
and  not  ''ready  to  pay." 

CoTSKAira'.    The  ease  appears  from  the  opinion. 
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Bj  Court,  Bibb,  0.  J.  In  covenant  for  the  delirezy  of  m 
negro  girl,  thirteen  years  of  age,  of  good  size,  eto.^  on  or  belora 
the  tenth  of  Januaij  ensuing  the  date  of  the  covenant,  the 
plaintiff  assigned  the  general  breach  in  the  words  of  the  coven- 
ant, by  a  failure  of  the  covenantors,  or  either  of  them,  to  deliver 
the  girl,  although  often  requested,  "  but  particularly  on  the 
fourteenth  day  of  Jannaiy  ensuing  the  date  of  the  covenant,  al 
the  usual  place  of  residence  of  the  defendants,  in  the  county 
and  circuit." 

The  defendant  who  had  been  served  with  process,  and  had 
appeared,  moved  for  leave  to  set  aside  a  judgment  which  had 
been  taken  in  the  office  against  him  for  default,  and  to  file  a 
plea,  which  sets  forth  that  at  the  execution  of  the  covenant  de- 
clared on,  "  it  was  expressly  agreed  "  between  the  plaintiff  and 
the  defendant,  that  the  plaintiff  would  deliver  to  the  defendant 
at  his  residence,  on  a  day  certain  preceding  the  said  tenth  of 
January,  the  sum  of  twenty-nine  dollars  in  pork,  or  pay  it  in 
cash,  being  the  balance  and  residue  unpaid  of  two  hundred 
dollars,  the  consideration  stipulated  for  the  negro  girl  in  the 
covenant  mentioned;  he  then  avers  the  plaintiff  did  not  pay  the 
said  twenty-nine  dollars  in  pork  or  in  cash,  en  or  before  the 
said  fifteenth  of  October,  according  to  the  true  intent  and  mean- 
ing of  the  agreement;  that  the  plaintiff  therefore  ought  not  to 
have  his  said  action,  "  when  by  the  failure  of  him,  the  said 
plaintiff,  in  performance  of  the  said  condition  precedent  on  his 
part  stipulated,  he,  the  said  defendant,  was  entirely  abeolved 
from  the  performance  of  his  part  of  the  said  contract,  by  the 
delivery  of  the  negro  girl  in  the  declaration  mentioned,  all 
which  he  is  ready  to  verify,"  etc. 

The  court  refused  to  receive  his  plea,  and  the  defendant  took 
his  first  bill  of  exceptions. 

The  defendant  then  pleaded  that  he  was  ready  on  the  asid 
tenth  of  January,  at  his  place  of  residence,  to  pay  the  said  negro 
girl,  but  that  neither  the  said  plaintiff,  nor  any  one  on  his  be- 
half, on  that  day,  or  any  prior  day  subsequent  to  the  date  of 
said  covenant,  came  to  receive  her.  To  this  the  plaintiff  replied 
that  the  defendant  was  not  ready  on  said  day,  to  pay  the  negro 
girl;  but  that  the  plaintiff  did  on  the  said  day,  and  prior 
thereto,  and  subsequent  to  the  date  of  the  covenant,  attend  at 
the  place  of  residence  of  the  defendant,  to  receive  the  said 
negro,  and  that  on  the  fourteenth  day  of  said  Jannaiy,  he  did 
demand  the  said  negro,  etc.,  and  of  this  he  appealed  to  the 
country  and  the  defendant  likewise.    To  this  replication  thus 
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tendering  an  iasuei,  the  defendant  demurred,  and  the  plaintiff 
joined  in  demurrer.     The  court  overruled  the  demurrer. 

The  jury  were  sworn  to  try  the  issue  joined,  and  the  defend- 
ant on  the  trial  "  moved  the  court  to  instruct  the  jury  that  the 
evidence  did  not  support  the  issue,  inasmuch  as  it  was  not 
proved"  that  a  demand  was  made  of  the  defendant  on  the  tenth 
day  of  January;  although  it  was  proved  that  a  demand  was 
made  of  the  defendant  at  his  residence  on  the  thirteenth,  four- 
teenth, or  fifteenth  of  the  same  month;  nor  did  it  appear  that 
the  defendant  was  ready  on  the  tenth  of  January,  or  that  he 
had  any  previous  notice  of  the  demand.  The  court  overruled 
the  motion,  to  which  the  defendant  took  his  second  bill  of  ex- 
ceptions, stating  the  proof  and  absence  of  proof  as  above 
stated,  and  setting  forth  the  covenant  as  it  had  been  before  set 
forth  verbaHm  in  the  declaration. 

The  jury  found  for  the  plaintiff  and  assessed  tne  damages, 
and  judgment  was  accordingly  rendered,  from  which  the  de- 
fendant appeal,  and  now  it  is  assigned  for  error: 

1.  That  there  is  no  sufficient  breach  of  covenant  assigned  in 
the  declaration,  because  no  demand  is  laid  on  the  tenth  of  Jan- 
uary, nor  any  reason  assigned  why  the  demand  was  not  made. 

2.  That  the  court  erred  in  refusing  to  receive  the  plea  stated 
in  the  first  bill  of  exceptions. 

3.  That  it  was  erroneous  to  overrule  the  demurrer  to  the 
plaintiff's  replication. 

Lastiy.  ''That  the  court  erred  in  refusing  to  instruct  the 
jury,  that  the  demand  proved"  was  insufficient  to  authorize  a 
recovery  in  said  action. 

Upon  the  first  question  this  court  have  settled  the  principle 
that  in  covenants  or  agreements  for  the  payment  of  property 
where  there  is  a  day  appointed,  no  demand  need  be  specially 
charged  in  the  declaration,  but  the  general  breach  is  a  sufficient 
assignment.  See  Orant  v.  Oroshan^  Hard.  85  [3  Am.  Dec. 
725];  Hays^  adminisircUora,  v.  Hays,  at  this  term;  Bobarda  v, 
MBride,  spring  term,  1808;  Keeton  v.  ScanUand^  and  Eemdon 
T.  Madison,  fall  term,  1807. 

Upon  the  second  point  we  have  only  to  remark  that  we  are 
sorry  that  any  gentleman  of  the  profession  should  have  lost  a 
respect  for  himself  so  far  as  to  except  to  the  opinion  of  the 
court  below  for  rejecting  such  stuff,  or  that  a  practitioner  in 
this  court  should  have  assigned  it  for  error. 

Ui>on  the  third  point,  the  judgment  was  properly  given  in 
favor  of  the  plaintiff  in  the  action,  for  two  reasons:  1.  Because 
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the  replication  met  evexy  i>oint  of  the  plea;  2.  Because  the  plea 
itself  was  insuflScient;  and  all  the  pleadings  being  brought 
before  the  court  by  general  demurrer,  the  court  might  have 
given  judgment,  according  to  the  right  of  the  case  upon  the 
pleadings. 

Upon  the  last  point,  the  opinion  of  the  court  below  was 
proper.  The  issue,  if  any,  was  upon  the  readiness  of  the  de- 
fendant, now  appellant,  to  deliver  the  property  according  to 
the  covenant  on  the  tenth  of  Januaiy;  the  defendant  offered  no 
evidence  of  his  readiness,  and  the  demand  was  not  at  all  essen- 
tial to  the  support  of  the  appellee's  action;  he  had  assigned  a 
sufficient  breach  in  his  declaration;  the  defendant  did  not  assert 
that  he  had  discharged  the  covenant,  but  that  he  was  ready  on 
the  day.  The  demand  and  refusal  could  only  have  a  bearing 
on  the  issue,  so  far  as  it  might  have  a  tendency  to  show  that 
the  defendant  was  not  ready  as  he  had  pleaded;  further  than 
that,  the  demand  was  of  no  consequence.  It  is,  to  be  sure,  a 
matter  of  some  speculation  how  the  appellant  could  have  been 
ready  on  the  tenth,  and  yet  not  ready  on  the  fifteenth  to  deliver 
the  negro  girl.  In  actions  of  covenant,  where  the  deliveiy  of  prop- 
erty had  been  covenanted,  it  is  admitted  that  a  plea  of  tender  and 
refusal  need  not  be  pleaded  with  an  uncare  prist,  because  the 
action  is  for  damages,  not  the  thing  contracted  for,  as  in  debt 
and  assumpsii,  where  the  thing  agreed  for  is  to  be  recovered  %a 
numero;  but  the  party  may  plead  tender  and  refusal  in  covenant. 
And  so,  in  the  present  case,  tender  at  the  time  and  place,  but 
that  no  person  came  to  receive,  etc.,  would  seem  to  have  been 
the  proper  plea,  and  not  that  the  defendant  was  ready.  Hoir 
ready?  What  had  he  ready?  To  be  sure  that  he  had  the  negro, 
and  was  prepared  to  deliver  her  over  to  the  plaintiff  or  his 
agent,  is  what  might  be  supposed  the  appellant  meant  when  he 
pleaded  he  was  ready  ''to  pay  him,  the  said  plaintiff,  a  negro 
girl  of  the  description  in  the  declaration  mentioned.''  But 
when  he  explains  his  plea  to  the  juiy ,  it  is  that  he  was  ready  on 
the  day  to  prove  the  absence  of  a  demand  upon  him  1  but  not 
to  pay  the  negro.  How  is  the  readiness  of  a  party  to  be  tried  t 
By  proving  that  he  had  the  property  at  the  time  and  place. 
This  amounts  to  a  tender,  and  should  in  all  such  cases  be  so 
pleaded,  where  time  and  place  are  certain,  and  the  covenantor 
can  discharge  himself  without  any  concurrent  act  on  the  part 
of  the  covenantee.  If  the  covenantor  so  tenders,  the  property 
becomes  of  the  goods  or  chattels  or  the  estate  of  the  covenantee, 
for  which  he  could  maintain  his  action  of  trover  and  conversion. 
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or  detinae,  in  case  the  issue  should  be  found  in  favor  of  the 
GOTenantor  upon  the  plea  of  tender.  But  what  would  be  the 
situation  of  a  plaintiff  after  an  issue  found  against  him  upon  the 
plea  of  ready  on  the  day,  supported  by  the  want  of  a  demand 
on  that  day?  His  ooTenant  would  be  discharged  by  the  judg- 
menty  and  he  would  have  no  property  which  he  could  claim  as 
his  own,  or  prove  his  right  to  in  a  court  of  justice.  Such  a 
consequence  from  a  plea  of  ''ready/'  and  the  attempt  to  sup- 
port it  by  want  of  demand,  shows  the  absurdity  of  admitting 
any  but  the  plea  of  tender;  which  is  capable  of  trial,  and  of 
proof  if  true.  We  have  thought  proper  to  say  this  much  on  the 
point,  not  so  much  on  account  of  this  particular  case,  for  the 
court  below  seems  to  have  understood  and  decided  correctly 
ihe  subjects  brought  before  them,  but  to  correct,  as  far  as  we 
can,  the  erroneous  opinions  of  some  lawyers  vnth  which  the 
courts  below  have  been  much  troubled,  as  appears  from  many 
cases  which  have  been  before  this  court. 
Judgment,  affirmed. 


Logan  v.  Stsslb. 

[1  BZBB,  096.] 

WOBDS,  HOW  Taken. — SlanderooB  words  are  to  be  taken  in  their  obvious 
meaning  and  import  Therefore,  saying,  "I  have  every  reason  to  be- 
lieve "  he  burnt  said  bam;  *'  I  believe  "  he  bnmt  said  bam«  are  action* 
able. 

Thb  case  appears  from  the  opinion. 

• 

By  Court,  Boyle,  J.  This  was  an  action  for  slanderous 
words.  Three  counts  were  laid  in  the  declaration.  On  the 
second,  a  verdict  was  found  for  the  defendant  in  the  court  be- 
low, who  is  appellant  in  this  court.  On  the  first  and  third, 
there  was  a  verdict  for  the  plaintiff  for  two  hundred  dollars, 
and  judgment  rendered  thereon,  from  which  the  defendant  ap- 
pealed. The  sole  question  made  in  this  court  is,  whether  the 
words  laid  in  the  first  and  third  counts  of  the  declaration  are 
actionable  or  not? 

The  first  count,  after  stating  a  colloquium  concerning  a  bam 
of  the  defendant,  which  had  lately  been  burnt,  charges  the  de- 
fendant with  having  spoken  and  published  of,  and  concerning 
the  plaintiff,  the  following  words,  to  wit,  *'  that  he  had  every 
reason  to  believe  that  the  said  plaintiff  had  burnt  the  bam 
aforesaid."  The  third  count,  after  stating  a  similar  colloquium ^ 
alleges  ihe  words  spoken  by  the  defendant  of  the  plaintiff, 
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to  be  the  following,  to  wit,  "from  the  evidence  he  had  con- 
ceming  the  burning  of  said  bam,  he,  the  said  defendant,  be- 
lieved that  the  said  plaintiff  had  burnt  the  said  bam." 

It  was  contended  by  the  appellant's  counsel  that  the  words 
laid  in  these  counts  are  not  actionable,  because  thej  do  not 
necessarily  import  guilt,  as  the  bam  may  have  been  burnt  by 
accident,  and  not  by  design. 

This  objection  is  predicated  upon  the  old  rule  of  construing 
words  in  mitiori  senmi.  But  this  rule  has  long  since  been  ex- 
ploded, and  has  given  way  to  one  which  accords  more  with 
reason  and  the  common  sense  of  mankind.  It  is  now  settled 
that  words  are  to  be  taken  in  that  sense  in  which  they  would  be 
understood  by  those  who  hear  or  read  them:  Hume  v.  Arra^^ 
gmiih,  ante,  626.  The  judge  will  neither  torture  them  into  guilt 
nor  explain  them  into  innocence,  but  take  them  in  their  usual 
acceptation,  and  understand  them  according  to  their  obvious 
import  and  meaning. 

Tested  by  this  doctrine  the  words  in  question  are  clearly 
actionable.  They  carry  with  them  an  evident  imputation  of 
guilt,  and  it  requires  the  most  forced  and  far-fetched  construc- 
tion to  give  to  them  an  innocent  meaning.  We  are  aware  that 
in  Barham'8  vase,  4  Co.  20,  it  was  holden  that  the  words  '*  he 
burnt  my  baxn,"  were  not  actionable.  But  upon  that  case  it  is 
to  be  remarked:  1.  That  it  was  decided  during  the  prevalence 
of  the  ancient  and  now  exploded  rule  of  construing  words  in 
their  mildest  sense;  and,  2.  That  by  construing  the  words  in 
their  mildest  sense,  they  were  taken  to  mean  a  bam  which  had 
no  grain  in  it,  nor  parcel  of  the  mansion  house,  the  burning  of 
which  was  then  but  a  trespass,  whereas  by  our  laws  it  is  now 
made  felony,  and  the  perpetrator  subject  to  the  infamous  pun- 
ishment of  confinement  in  the  penitentiary.  The  reason  of  that 
decision  is  therefore  wholly  inapplicable  to  the  present  case  as 
well  because  the  rule  of  construing  slanderous  words  is  changed, 
as  because  there  is  now  no  room  to  give  to  words  importing  a 
charge  of  burning  a  bam  an  innocent  meaning  and  cesuaUe 
raiiane,  cessai  et  ipsa  lex. 

But  it  is  again  objected  that  the  words  in  question  are  not 
actionable  because  they  contain  no  positive  affirmation,  but  are 
expressive  merely  of  the  belief  of  the  8i>eaker. 

Were  such  an  objection  to  be  sustained  to  an  action  for  slan- 
derous words,  it  would  be  easy  for  one  who  designed  to  injure 
the  character  of  another  to  efEbct  his  malicious  purpose  without 
incurring    any  responsibility.      By    circulating    the    slauder. 
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clothed  in  expressions  of  opinion  or  belief,  he  might  destroy 
fche  fairest  reputation  with  impunity.  But  the  law  will  not 
permit  an  injury  done  to  character  to  be  without  remedy  by 
Buch  an  artifice  as  this.  WhateTer  may  be  the  mode  of  expres- 
sion usedy  if  an  assertion  of  guilt  is  implied  or  intended,  the 
wordff  will  be  actionable.  Thus  it  has  been  holden  that  the 
expression  "  I  am  persuaded  in  my  conscience/'  is  a  sufficient 
affirmation:  Cro.  Jac.  407.  So  the  expression,  ''I  am  thor- 
oughly convinced/'  2  Bl.  959,  was  deemed  equal  to  a  positive 
averment.  So,  too,  the  expressions  "I  think,  or  I  dreamed 
it/'  or  "  for  aught  I  know,"  have  been  ruled  to  be  sufficient 
affirmation:  €ro.  Eliz.  348;  2  Wm.  Bl.  790,  and  the  cases  there 

cited. 

Upon  the  whole  we  are  clearly  of  opinion  that  the  words  laid 

in  the  first  and  third  counts  of  the  declaration,  are  aetionable. 
Judgment  affirmed. 

See  Hvmt  v.  Arrcum^  onte,  6261 


Snelling  v.  Utterbaok. 

[1B|BB,600.J 

Pasol  EvmsNCB  of  Tbust.— Parol  evidence  to  estaUiah  a  tmrt  imist  be 
very  clear  and  satisfactory,  otherwise  the  conrt  will  not  decree  it. 

Tex  case  appears  from  the  opinion. 

By  Court,  Botle,  J.  The  appellees,  who  were  complainants 
in  the  court  below,  claim,  as  co-heirs  with  the  appellant  to  their 
mother,  Elizabeth  Snelling,  deceased,  six-sevenths  of  fifty 
acres  of  land,  which  they  allege  was  purchased  by  the  appel- 
lant with  the  money  of  their  ancestor,  and  in  trust  for  her; 
but  that,  instead  of  taking  the  conveyance  to  her,  he  fraudu- 
lently took  it  to  himself.  The  appellant  in  his  answer  denies 
that  the  purchase  was  made  for  his  mother,  or  that  the  money 
which  was  paid  therefor  belonged  to  her.  The  court  below  de- 
creed that  the  appellant  should  convey  the  land,  and  pay  for 
the  rent  thereof,  one  hundred  and  ninety-eight  dollars,  from 
which  decree  he  has  taken  this  appeal. 

We  deem  it  unnecessary  to  decide  the  question  made  in  the 
argument  by  the  appellant's  counsel  whether,  as  there  was  no 
declaration  in  writing  that  the  purchase  was  in  trust  for  the 
mother,  or  that  the  money  was  advanced  by  her;  the  case  is 
within  the  statute  of  frauds  and  perjuries,  because  the  evidence. 
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-when  tested  by  the  well-settled  rales  of  equity,  independent  of 
the  requisition  of  that  statute,  is  found  inconclusive  and  insuf- 
ficient to  establish  the  facts  from  which,  by  the  implication  of 
biw,  a  trust  would  result  to  the  mother. 

Trusts  raised  by  implication  of  law  were  expressly  excepted 
from  the  operation  of  the  statute  of  frauds  and  peijoiies  in 
JESngland.  With  respect  to  resulting  trusts  of  this  kind,  the  ad- 
judications of  the  English  courts  may  therefore  be  taken  as 
evidence  of  the  law  upon  this  subject  anterior  to  and  independ- 
•ent  of  the  proyisions  of  that  statute. 

Where  the  conveyance  is  taken  to  one,  and  no  declaration  in 
writing  that  the  purchase  was  made  in  trust  for  another,  and 
the  trust  is  denied  by  the  answer  of  him  who  is  charged  as 
trustee,  it  was  formerly  holden  that  no  evidence  aliunde -wsa  ad- 
missible to  show  that  the  purchase  was  made  with  trust  money 
whereby  to  raise  a  trust  in  favor  of  the  cestui  que  truxl:  Kirby  v. 
Webhf  Prec.  Ch.  84;  Newton  v.  Preston,  Id.  103;  Kendar  v.  Mil' 
-ward,  2  Yem.  440.  And  though  modem  decisions  have,  in 
some  measure  mitigated  the  rigor  of  this  rule  and  permitted 
parol  evidence  to  establish  the  trust,  yet  such  evidence  must  be 
very  clear  and  satisfactory,  or  it  will  be  held  insufficient:  See 
Ambler,  409;  and  Sugden  on  Vendors,  415-419. 

In  the  present  case,  the  evidence  produced  on  the  part  of  the 
appellees  to  prove  that  the  purchase  was  made  in  trust  for  their 
mother,  or  that  the  money  advanced  belonged  to  her,  consist  of 
the  naked  declarations  of  the  appellant;  and  these  declarations 
are  proven  by  witnesses  whose  credit  is  in  some  measure  weak- 
ened, either  by  their  relation  to  the  appellees,  or  other  circom- 
etances  derogating  from  their  character  for  veracity.  This 
species  of  evidence  is  in  itself  the  weakest  and  most  unsatisfac- 
tory of  all  testimony,  on  account  of  the  facility  with  which  it 
may  be  fabricated,  and  the  utter  impracticability  of  disproving 
it  by  direct  negative  proof.  But  if  the  evidence  on  the  part  of 
the  appellees  were  in  itself  sufficient  to  raise  an  equitable  pre- 
sumption that  the  purchase  was  made  in  trust  for  their  mother, 
that  presumption  is  completely  repelled  by  the  proof  adduced 
on  the  part  of  the  appellant.  It  appears  in  evidence  that  the 
appellant  had  sold  a  tract  of  land  in  Virginia,  in  which  his 
mother  had  a  life-estate,  the  remainder  whereof  belonged  to 
him,  and  that  there  was  an  understanding  between  them  that 
ehe  was  to  have  a  like  interest  in  a  tract  of  land  to  be  purchased 
in  this  country;  and  after  her  removal  to  this  country,  and  the 
appellant  had  purchased  the  land  in  controversy,  she  became 
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i;  and  wiahing  to  Fetam  to  Yirginiay  agreed  that  ahe 
would  give  up  her  intereat  in  the  land  here,  if  he  would  procure 
a  reacission  of  the  contract  for  the  sale  of  the  land  in  Virginia; 
that  he  did  get  the  sale  rescinded;  that  she  receiyed  the  rent 
accruing  therefrom  afterwards,  directed  the  vendor  of  the  land 
here  to  make  the  title  to  the  appellant,  acknowledged  the  land 
io  be  his,  agreed  to  pay  rent  therefor,  and  never  after  the  resois- 
aion  of  the  contract  for  the  sale  Of  the  land  in  Virginia,  does  it 
appear  that  she  set  up  any  claim  to  the  land  in  dispute.  These 
circumstances  appear  to  the  court  more  than  sufficient  to  rebut 
the  presumption,  arising  from  the  testimony  on  the  part  of  the 
appellees,  that  the  appellant  holds  the  land  as  a  trustee  for 
them. 

The  decree  of  the  court  below  being  erroneous  upon  its  mer« 
its,  it  is  unnecessary  for  the  court  to  examine  the  minor  points 
made  by  the  assignment  of  errors. 

Decree  reversed. 


An  able  examination  of  the  admissibility  of  parol  evidence  in  this  case  is 
made  by  Chancellor  Kent  in  Mann  v.  Marm,  1  Johns.  Ch.  234,  where  the 
English  precedents  are  folly  examined,  and  the  conclusion  is  come  to  that 
parol  evidence  is  inadmissible  to  supply  or  contradict,  enlarge  or  vary  a 
written  instrument,  except  in  the  case  of  a  latent  ambiguity,  arising  dehon 
the  instrument,  as  to  the  person  or  subject,  or  to  rebut  a  resulting  trust 
And  the  evidence  must  be  full,  decisive  and  satisfactory:  HwUer  v.  BUyen, 
30  IlL  246;  Harriwn  v.  Howard,  1  Ired.  £q.  407;  Brady  v.  Parker,  4  Id. 
430;  Bailey  v.  Barley,  8  Humph.  230;  Lyman  v.  /m.  Co.,  2  Johns.  Ch.  630; 
Btard  v.  Linllucum,  1  Md.  Ch.  345;  Philpot  v.  EUieoU,  4  Id.  27a 

See  cases  holding  that  parol  evidence  to  establish  a  trust  is  admissible: 
Foote  V.  Cohm,  3  Am.  Dec.  478;  Gay  v.  Hunt,  Id.  681. 


Morrison  v.  Hart. 

19  Bibb,  4.] 

EQumr  Jurisdiction. — ^Where  the  defense  is  purely  legal,  and  the  party 
n^lects  to  defend  at  law,  equity  wiU  not  relieve;  but  if  a  court  of  law 
and  a  court  of  equity  have  concurrent  jurisdiction,  and  the  party  fails 
to  defend  at  law,  equity  will  relieve.  If  he  makes  defense  at  law  and 
ftuls,  the  matter  will  not  be  retried  in  equity. 

Thb  caae  appears  from  the  opinion. 

By  Court,  Botlb,  0.  J.*  This  is  a  writ  of  error  to  a  decree 
dismissing  a  bill  in  chanoeiy,  exhibited  by  the  testator  of  the 
plaintiff  to  be  relieved  against  a  judgment  at  law  in  favor  of 

•  Chkf  JnsttM  BofU  wm  wvpoiaML  to  sofioaed  Bibb  on  tlM  third  of  April,  1810. 
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the  defendant,  Hart,  for  two  hundred  and  thirty  pounds,  and 
costs.  The  question  which  first  attracts  the  attention  of  the 
court  is,  whether  the  circumstances  of  this  case  warrant  the 
interposition  of  a  court  of  equity.  What  particular  shape  the 
action  at  law  assumed  cannot  be  ascertained  with  precision 
from  the  record  in  this  case.  It  is,  howeTcr,  to  be  inferred 
that  the  basis  of  the  action  was  a  wrongful  withdrawal  of  an 
entry  of  a  thousand  acres  of  land  from  the  surveyor's  books, 
and  the  assignment  of  the  warrant  by  Morrison  to  himself; 
and  that  the  defense  set  up  consisted  of  a  general  traTSCse  or 
denial  of  the  injury  complained  of. 

The  grounds  for  relief  which  are  taken  by  the  bill  are:  1. 
That  the  entry  was  withdrawn,  and  the  assignment  of  the  war- 
rant made  by  Hart's  agent;  who,  though  possessing  no  regular 
written  authority,  yet  being  intrusted  verbally  by  Hart  with 
the  transaction  of  his  land  business,  was,  by  the  preyailing 
custom  of  the  country,  authorized  to  effect  the  withdrawal  and 
assignment  complained  of;  and,  2.  That  if  the  entry  had  re- 
mained. Hart  would  have  saved  but  a  small  part  of  the  land» 
being  covered  by  prior  or  better  entries,  and  the  jury  ought 
therefore  to  have  apportioned  the  damages  to  the  value  of  the 
land  that  would  have  been  saved;  instead  of  which  they  have 
given  the  full  amount  of  the  value  of  the  whole  thousand  acres. 

Where  matter  of  defense  is  purely  legal,  and  the  party  neg- 
lects to  avail  himself  of  it  at  law,  it  would  be  contrary  to  the 
soundest  maxims  of  policy  to  permit  him  afterwards  to  take  ad- 
vantage of  it  in  equity.  But  if  the  defense  be  of  such  a  nature 
that  the  party  may  avail  himself  of  it  either  at  law  or  in  chan- 
cery, though  he  should  fail  to  make  it  at  law,  he  might,  never- 
theless, resort  to  a  court  of  equity,  with  the  same  propriety  as 
a  plaintiff,  seeking  a  remedy  for  an  injury  of  which  a  court  of 
law  and  a  court  of  equity  have  concurrent  jurisdiction,  may 
elect  to  which  tribunal  he  will  resort  for  relief.  But,  as  in  the 
latter  case,  when  the  election  is  once  made,  and  a  trial  had  in 
either  of  those  courts,  the  party  will  be  precluded  forever  from 
resorting  to  the  other;  so,  by  a  parity  of  reason,  in  the  former, 
the  matter  of  defense  being  once  decided  upon  in  the  one 
court,  can  never  be  retried  in  the  other.  If  the  grounds  as- 
sumed for  relief  in  this  case  be  tested  by  these  principles,  they 
will  be  found  to  be  untenable. 

So  far  as  respects  the  authority  of  Hart's  agent  to  withdraw 
the  entry  and  make  the  assignment  complained  of,  the  ques- 
tion seems  regularly  to  have  been  involved  in  the  issue  tried  at 
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law;  nor  is  there  a  suggeetion  in  the  bill^  or  a  simnifle  in  the 
eyidence,  from  which  it  can  be  inferred  that  this  point  was  not 
relied  upon  at  the  trial.  Bat  it  was  urged  in  azgament  by  the 
counsel  for  the  plaintiff,  that  the  custom  of  the  countiy  which 
authorized  the  transaction  with  respect  to  the  withdrawal  and 
assignment  without  a  legal  power  for  that  purpose,  though  un- 
availing at  law,  would  be  entitled  to  great  weight  in  a  court  of 
equity.  Without  deciding  upon  the  existence  or  validity  of 
such  a  custom,  it  may  be  remarked,  that  no  usage  or  custom 
which  is  disregarded  in  a  court  of  law  can  be  respected  as  a 
rule  of  action  in  a  court  of  chancery.  Owing  to  the  different 
modes  of  proceeding  in  the  two  courts,  a  court  of  equity  is 
enabled  sometimes  to  reach  the  justice  of  a  cause  which  is  un- 
attainable at  law,  but  the  rules  of  evidence  and  the  rules  of 
decision  are  the  same  in  both  courts.  Both,  as  Sir  William 
Blackstone  observes,  must  adopt  the  best,  or  they  must  cease 
to  be  courts  of  justice. 

As  to  the  second  ground  taken  by  the  bill  for  relief,  little 
need  be  said.  The  quanium  of  damages  in  an  action  founded 
in  tort  and  sounding  in  damages  is  so  peculiarly  and  exdu* 
sively  the  province  of  a  jury,  that  it  would  be  radically  subver- 
sive of  that  inestimable  mode  of  trial,  if  the  chancellor  were  to 
interpose  because  he  might  think  either  too  small  or  too  great 
damages  had  been  given.  Nor  would  the  propriety  of  a  resort 
to  a  court  of  equity  follow,  though  it  were  conceded  that  the 
quantity  of  land  which  would  have  been  saved  by  the  entry 
was  the  only  proper  criterion  for  the  estimate  of  damages. 

A  jury  may  be  less  capable  than  a  chancellor  to  decide  upon 
the  comparative  merits  of  conflicting  entries,  and  the  manner 
in  which  they  ought  to  be  surveyed;  but  their  legal  compe- 
tency to  decide,  when  the  question  collaterally  and  incidentally 
occurs,  cannot  be  doubted. 

If  the  party  had  been  as  is  suggested  in  this  case,  improperly 
prevented  from  using  evidence  to  this  point,  his  remedy  was 
not  in  chancery,  but  by  bill  of  exceptions  and  writ  of  error. 
But  were  the  court  disposed  to  reinvestigate  this  part  of  the 
subject,  the  evidence  fiurnished  in  this  case  would  not  enable 
them  to  decide  how  much  or  how  littl^  of  the  land  covered  by 
the  withdrawn  entry  would  have  been  saved,  there  being  no 
proof  of  the  existence  or  notoriety  of  the  objects  called  for  by 
the  conflicting  entries. 

With  respect  to  the  weight  of  the  evidence  discovered  bj 
Morrison  subsequent  to  the  second  trial  at  law,  we  conceive  il 
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mmeceBsaiy  to  decide,  since  he  has  made  in  his  bill  no  allega- 
tion of  such  subsequent  diacoYecy.  For  a  fact  not  alleged  can 
no  more  in  a  court  of  equity  than  in  a  court  of  law  oonstitute 
a  basis  upon  which  an  adjudication  may  be  founded;  it  being 
equally  true  that  the  chancellor  as  well  as  the  judge  must  deeids 
according  to  the  allegations  and  the  pioofa 

Upon  the  whole,  we  see  in  this  case  no  reason  form  mott  to 
a  court  of  equity. 

Decree  affirmed. 

Olabk,  J.,  absent. 


SjSNNEDY  V.  JOHMBON. 

[9  BOB,  U.i 

BsscissiGN  OF  Ck>NTBAOT  FOB  Salb  OF  LAND.— Whno  tho  TOldor  of  a 
tract  of  land  knows  the  indaoement  to  the  porchaaer  to  be  tho  aoqnisi- 
tion  of  the  elder  title,  and  knows  his  grant  to  be  of  a  junior  dale^  and 
does  not  disdoee  the  &ct  to  the  pnrchsser,  the  oontiact  of  sale  will  be 
rescinded. 

Thb  case  appears  from  the  opinion. 

By  Court,  Clabxb,  J.  Job  and  Edward  Johnson,  on  the 
twenty-first  day  of  December,  1805,  commenced  a  suit  in  chan- 
ceiy  in  the  Garrard  circuit  court,  against  Joseph  Kennedy,  to 
set  aside  a  contract  they  had  made  with  him,  for  the  purchase 
of  five  hundred  acres  of  land;  they  allege  that  part  of  the  Atc 
hundred  acres  interfered  with  a  survey  in  the  name  of  William 
Maxey,  which  had  been  sold  by  the  patentee  to  a  certain  John 
Ball,  and  by  him  to  the  complainants;  that  an  ejectment  had 
been  commenced  by  Kennedy,  against  Ball,  and  prosecuted  to 
judgment,  which  had  been  enjoined  by  a  bill  filed,  for  the  pi^- 
pose  of  trying  the  equity  of  the  two  claims,  and  on  the  final 
hearing  of  the  cause,  a  decree  was  given  in  favor  of  Kennedy; 
that  during  the  prosecution  of  the  suits  aforesaid  it  was  sap- 
posed,  by  Ball,  that  the  patent  obtained  by  Kennedy,  for  the 
land  in  contest,  was  older  in  date  than  the  one  under  which  he 
claimed;  that  in  fact,  the  patent  granted  to  Maxey,  was  older 
than  the  one  to  Kennedy,  but  they  were  ignorant  of  it  until 
after  they  had  purchased  the  five  hundred  acres,  which  was 
made  for  the  purpose  of  securing  them  in  the  possession  of  the 
premises  which  had  been  the  subject  of  contest.  They  charge 
Kennedy  to  have  been  acquainted  with  the  true  situation  of  the 
claims  at  the  trial  of  the  suit  in  chancery,  but  fraudulently  con- 
cealed  the  true  date  of  his  patent  when  he  sold  to  the  com* 
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plainants.  The  answer  of  Kennedj  admits  he  has  not  the 
oldest  patent,  and  that  he  knew  it  when  he  sold;  bat  states  the 
land  parted  with,  if  clear  of  dispute,  of  more  value  than  what 
he  got  for  it;  that  his  object  in  selling  was  to  get  clear  of  dis- 
pute; he  denies  the  fraud  charged.  The  Johnsons  obtained  a 
decree  in  the  court  below,  for  a  rescission  of  the  contract,  from 
which  Kennedy  appealed  to  this  court. 

In  all  contracts  for  the  translation  of  property,  justice  re- 
quires of  the  contracting  parties,  a  disclosure  of  its  particular 
qualities  and  real  value,  so  far  as  they  possess  a  knowledge  of 
them;  without  this  they  would  b^  unable  to  estimate  their  true 
interest,  nor  would  they,  if  the  property  possessed  qualities 
different  from  what  was  supposed  at  the  time  of  the  contract^ 
be  presumed  to  have  given  that  free  assent  necessary  to  consti- 
tute one.  It  appears  in  this  cause,  that  the  Johnsons,  at  the 
time  of  making  the  purchase,  believed  Kennedy  had  the  elder 
patent,  and  although  he  knew  to  the  contrary,  sold  to  them 
under  that  delusion.  If  there  be  an  error  in  the  thing,  or  sub- 
ject contracted  for,  the  contract  is  null  in  itself:  1  Fon.  108. 
Much  more  ought  the  contract  or  agreement  to  be  considered 
as  null  and  void,  when  the  mistake  has  been  accompanied  with 
fraud  and  circumvention.  The  failure  on  the  part  of  Kennedy 
to  declare  the  true  situation  of  the  titles,  when  he  had  every 
reason  to  believe  the  Johnsons  were  moved  to  make  the  pur- 
chase under  a  belief  that  his  patent  was  the  eldest,  was  a  clear 
and  manifest  fraud.  It  is  laid  down  as  a  constant  rule  in  chan- 
cery, that  when  there  is  suppresaio  veri  or  sugg&stio  falsi,  the 
deed  or  release  shall  be  avoided:  1  Fon.  113,  and  the  cases 
there  cited.  We  have  no  hesitation  in  saying,  if  the  suppres- 
sion or  suggestion  be  of  those  things  which  induce  the  contract, 
equity  ought  to  give  relief. 

From  the  whole  complexion  of  this  cause,  we  are  persuaded 
the  principal  inducement  with  the  Johnsons  for  making  the 
purchase,  was  to  secure  themselves  in  the  possession  of  the 
premises,  from  the  supposed  elder  legal  title,  and  not  for  the 
purpose  of  compromising  a  doubtful  claim,  as  was  supposed  by 
the  counsel  for  Kennedy,  in  argument.  Therefore,  the  decision 
in  the  case  of  Taylor  v.  PcUriok,  decided  by  this  court,  fall  term, 
1808,  can  have  no  bearing  upon  this  question,  for  that  was 
purely  a  compromise  of  a  doubtful  title.  It  was  contended,  as 
the  records  of  the  land-office  afforded  the  Johnsons  a  fair  oppor- 
tunity of  becoming  acquainted  with  the  title  papers  of  the  two 
olaims,  it  was  not  incumbent  on  Kennedy  to  make  any  disclosure 
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respectiiig  them.  The  ciroomstanceB  under  which  this  purchase 
was  made,  were  such  as  to  prevent  the  application  of  that  ptiii- 
ciple  were  it  correct.  If  the  dates  of  their  patents  had  not 
been  a  subject  of  contest  between  them,  Kennedy  might  hare 
supposed  the  Johnsons  to  hare  had  equal  knowledge  with  him- 
self respecting  them.  But  when  he  had  recovered  in  an  eject- 
ment, where  the  legal  title  was  properly  the  subject  of  inqnizy, 
and  a  bill  filed  under  a  belief  that  he  held  the  eldest  grant, 
which  was  dismissed  by  the  court,  not  because  Kennedy  had  a 
valid  entiy,  but  under  the  mistaken  apprehension  that  he  had 
the  elder  legal  title,  he  could  not  have  supposed  they  pos- 
sessed, the  same  information  he  did,  or  that  they  would  have 
purchased  had  that  fact  been  known  to  them. 

Wherefore,  it  is  decreed  and  ordered,  that  the  decree  of  the 
Oairard  cirouit  court  be  affirmed,  and  that  the  appellant  pay 
unto  the  appellee  his  costs  in  this  behalf  expended. 


Eastland  v.  Galdwbll. 

iaBiB8,3i.] 

EviDENCB  IN  Slandeb.— In  slander  the  allegation  of  the  plaintiffa  duf- 
acter  is  merely  matter  of  inducement,  and  not  travenable,  the  gist  ol 
the  action  ia  the  injury  done  to  it 

Plaintiff's  Characteb. — In  asseseing  damages  the  jury  must  take  inta 
estimation  the  plaintiff  *8  general  character  and  his  atanding  in  society. 
The  defendant  has  a  right  to  go  into  evidence  aa  to  the  pUuntiff 'a  gen- 
eral moral  character,  and  is  not  to  be  confined  to  evidence  of  the  par> 
licular  species  of  immorality  charged  in  the  words  laid. 

The  facts  and  point  before  the  court  appears  from  the  opinion. 

By  CouBT.  There  seems  but  one  question  further  for  this 
court  to  decide;  that  is,  how  far  the  court  below  erred  in 
restraining  the  defendant's  counsel  from  inquiring  into  the 
plaintiff's  general  moral  character.  We  hare  had  some  diffi- 
culty in  making  up  an  opinion  on  this  question;  we  haTe  been 
able  to  find  little  or  no  authority  to  direct  us  in  our  decision; 
we  seem  to  be  left  pretty  much  at  large  to  establish  such  a  rule 
as  will  be  most  just,  and  analogous  to  the  general  rules  of  evi- 
dence. There  can  be  no  doubt  but  the  general  moral  charaofeer 
of  the  party  prosecuting  an  action  for  slander  is  of  some  im* 
portsjice  in  the  estimation  of  damages.  The  action  is  not  ex- 
dust  /ely  founded  upon  the  hazard  of  inourring  a  criminal  pros- 
icntion,  but  upon  the  real  or  supposed  injury  to  his  kdiaraeier; 
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hence  it  would  follow  that  the  injury  he  has  reoeiyed  can  only 
be  estimated  bj  a  correct  knowledge  of  the  moral  character  and 
standing  in  society.  The  allegation  in  the  declaration  that  his 
character  is  good,  etc.,  is  only  inducement  to  the  action  and 
not  traversable.  That  which  cannot  be  pleaded  may  be  given 
in  evidence  under  the  general  issue.  That  which  amounts  to 
a  justification  must  be  plead  specially,  that  the  party  may  be 
apprized  of  the  grounds  relied  on.  The  general  character  of 
the  plaintiff  cannot  be  questioned  by  plea;  it  ought  therefore 
to  be  questioned  by  proof  in  mitigation  of  damages.  The 
general  character  of  the  plaintiff  must  be  considered  as  com- 
ing in,  at  least  collaterally,  upon  the  issue.  It  is  laid  in  the 
declaration  as  the  inducement,  and  the  injury  to  it  is  the  gist 
of  the  action. 

In  the  estimation  of  damages,  the  jury  must  take  into  con- 
sideration the  general  character  of  the  plaintiff,  and  his  stand- 
ing in  society.  In  this  case,  the  defendant's  counsel  was  per- 
mitted, by  the  court,  to  inquire  into  the  plaintiffs  general 
character  in  relation  to  the  facts  put  in  issue;  but  we  are  of  an 
opinion  he  ought  to  have  been  permitted  to  inquire  into  his 
general  moral  character,  without  relation  to  any  particular 
species  of  immorality;  for  a  man  who  is  habitually  addicted  to 
every  vice,  except  the  one  with  which  he  is  charged,  is  not  en- 
titled to  as  heavy  damages  as  one  possessing  a  fair  moral  char- 
acter. The  jury  who  possess  a  large  and  almost  unbounded 
discretion  upon  subjects  of  this  kind,  could  have  but  very  in* 
adequate  data  for  the  quanhtm  of  damages,  if  they  are  permitted 
only  to  know  the  plaintiff's  general  character  in  relation  to  the 
facts  put  in  issue.  This  appears  to  us  to  be  the  only  correct 
and  rational  rule  upon  the  subject;  for  while  it  affords  the  jury 
a  fair  opportunity  of  weighing  the  injuzy,  it  cannot  take  the 
plaintiff  by  surprise,  as  every  man  is  presumed  prepared  to 
ahow  his  general  ehaiaoter. 

Judgment  reversed,  and  remanded  for  new  prooeedinga. 


This  eaM  is  instmeiive  as  a  oompaaum  case  to  Lanmd  v.  Bt^Mm^  S  Ami 
Dec  180. 
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Patrick  v.  Marshall. 

[3Bia»,40.] 

Rights  of  Owhsbb  of  Land  Wasrant&— The  proprieion  of  a  had 
wammt  may  pimae  it  into  the  hands  of  aaaignees  and  pniehaaera,  for 
TaluaUe  consideration,  having  notice  €i  their  daim  hefote  they  ae> 
qnired  legal  title  to  the  land. 

Innocent  PuRCHAS£BS—lMPBoyEH£KT&— Improvements  made  hy  inno- 
cent purchasers  of  an  equitahle  claim,  without  notice  of  a  prior  equity, 
ought  to  he  respected,  and  the  proprietor  of  a  warrant  ought  not  te 
profit  for  the  adventitious  value  accruing  from  the  enterprise,  labor  and 
industry  bestowed  by  others  innocently  on  the  land. 

InrocBNT  Pubchasebs,  Riqets  of.— a  court  of  equity  will  not  deprive 
an  innocent  purchaser  of  a  legal  advantage,  whether  rightfully  or 
wrongfully  obtained,  in  favor  of  a  latent  equity;  and  a  prior  latent 
equity  in  one  entry  is  outweighed  by  a  junior  equity  under  the  aame 
entiy,  united  with  the  legal  title  obtained  under  a  junior  oonfKrting 
entry. 

Division  of  Land  to  Tenants  in  Ck)MMON.— In  dividing  lands,  part 
of  which  has  been  improved  and  enhanced  in  value  by  the  industry 
and  enterprise  of  one  of  the  tenants  in  common,  the  equality  of  the 
division  should  have  reference  to  quantity  and  quality,  estimating  the 
average  value  of  the  whole  tract  in  its  natural  and  improved  state. 

The  case  appears  from  the  opinion. 

By  Court,  Botle,  0.  J.  On  the  jBleyenth  of  Sepiember,  1779, 
John  Patrick  and  Francis  M'Connel  entered  into  articles,  by 
which  they  agreed  that  Patrick  should  obtain  four  thousand 
acres  of  land  warrants;  that  M'Connel  should  locate  and  cause 
them  to  be  surveyed  and  patented;  and  that  the  lands  when 
thus  patented  should  be  equally  divided  between  them,  accord- 
ing to  quantity  and  quality.  In  pursuance  of  this  agreement, 
Patrick,  on  the  fifteenth  of  the  October  following,  paid  into  the 
treasury  of  Virginia  one  thousand  six  hundred  pounds,  and  ob- 
tained, in  the  name  of  Francis  M'Connel  six  land-office  treasuiy 
warrants,  amounting  to  foar  thousand  acres;  one  of  these  war- 
rants, for  five  hundred  acres,  was  on  the  sixteenth  of  May» 
1780,  located  by  Francis  M'Connel,  on  the  Kentucky  xiver» 
including  the  site  of  the  town  of  Frankfort. 

Francis  M'Connel,  having  departed  this  life,  left  James 
M'Connel  his  Leir  at  law,  with  whom  Humphrey  Marshall  en- 
tered into  articles  for  the  purchase  of  so  much  of  the  said  five 
hundred  acres  as  should  be  saved  from  prior  claims,  together 
with  two  other  tracts  containing  four  hundred  acres  eadli,  for 
which  Marshall  agreed  to  give  at  the  rate  of  thirty-five  pound* 
pei  hundred  acres. 
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Sabseqnent  to  this  agreement,  Marshall  made  an  entiy  in  his 
own  name  of  four  hundred  acres,  two  hundred  and  sixty  ol 
which  he  surreyed  and  patented,  including  one  hundred  and 
eighty-three  acres  of  the  tract  of  five  hundred  he  had  pur- 
chased of  M'Connel. 

For  the  two  tracts  of  four  hundred  acres  each,  M'Connel  made 
to  Marshall  deeds  of  conveyance  with  general  warranty;  but 
never  surveyed  the  tract  of  five  hundred  acres,  nor  made  any 
conveyance  thereof  to  Marshall.  The  payments  made  to  M'Con- 
nel, for  which  he  receipted  to  Marshall  in  his  life-time,  amount 
to  two  hundred  and  fifty-one  pounds  eighteen  shillings  and 
ninepence.  Marshall  also  claims  as  a  payment  one  hundred 
and  thirty-three  pounds  seventeen  shillings  and  threepence, 
which  since  the  death  of  M'Connel  he  advanced  in  purchasing 
one  hundred  and  fifty-three  acres  of  Stephens's  military  claim, 
which  to  that  extent  covered  one  of  the  tracts  of  foor  hundred 
acres  which  M'Connel  conveyed  to  him  with  general  warranty. 
Since  the  death  of  J.  M'Connel,  and  shortly  before  the  com- 
mencement of  this  suit,  Marshall  caused  a  survey  to  be  made 
of  the  one  hundred  and  eighty-three  acres  included  in  his 
patent  of  two  hundred  and  sixty  acres,  and  pending  this  suit 
another  survey  of  one  hundred  and  ninety-three  acres  was 
made,  leaving  the  residue  of  the  tract  of  five  hundred  acres 
unsurveyed.  The  two  hundred  and  sixty  acres  for  which  Mar- 
flball  had  obtained  a  patent  under  his  own  entry  and  survey 
he  sold  and  conveyed  to  James  Wilkinson,  who,  having  pro- 
cured an  act  of  assembly,  establishing  the  town  of  Frankfort 
on  it,  sold  and  conveyed  it  to  Andrew  Holmes,  who  sold  out  a 
great  proportion  of  the  lots,  upon  which  improvements  of  im- 
mense value  have  been  made. 

In  this  situation  of  things,  Patrick  instituted  his  suit  in  chan- 
cery, making  M'Connel's  heirs,  Marshall,  Wilkinson  and  Holmes, 
defendants,  and  praying  for  a  conveyance  of  one-half  of  the 
five  hundred  acres,  or  an  adequate  compensation  for  such  parts 
of  it  as  had  been  sold  and  conveyed.  Marshall  and  M'Connel's 
heirs  answered;  as  to  Wilkinson  and  Holmes,  the  bill  was  dis- 
missed, but  the  dismission  was  not  to  be  considered  as  preju- 
dicing the  complainant's  claim  against  the  other  defendants. 

Pending  the  suit,  the  following  agreement  between  Patrick 
and  Marshall  was  entered  of  record:  **  The  complainant  in  this 
cause  waives  his  right  to  recover  in  specie  so  much  of  the  land 
as  is  contained  within  the  boundaries  of  the  survey  of  two 
hundred  and  sixty  acres,  under  which  the  defendant,  Marshall, 
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Bold  to  "WiUdnson,  and  agrees  to  accept  in  lieu  thereof  the 
value,  provided  the  court  shall  think  him  entitled  to  recover; 
and  it  is  agreed  between  the  complainant  and  defendant,  liar- 
shall,  that  this  shall  not  prejudice  the  claim  to  damages  in  lieu 
of  any  land  which  he  might  be  entitled  to  recover  within  the 
one  hundred  and  eighlrjr-three  acre  survey;  and  it  is  agreed  that 
said  survey  of  one  hundred  and  eighty-three  acres  is  on  part  of 
tl^e  said  five  hundred  acre  entry  of  Francis  McConnel,  which 
is  prior  to  that  of  four  hundred  acres,  under  which  the  said  two 
hundred  and  sixty  acres  have  been  surveyed,  and  superior 
thereto  so  far  as  they  interfere;  but  if  the  said  Marshall  can 
avail  himself  of  the  legal  title  to  the  said  two  hundred  and  sixty 
acres,  without  setting  up  and  opposing  the  same  to  the  survey 
of  one  hundred  and  eighty-three  acres,  he  is  to  be  at  liberty  to 
do  so/' 

The  court  below  decreed  that  Patrick  should  recover  one 
equal  moiety  of  the  five  hundred  acres,  to  be  composed  of  equal 
moieties  of  each  of  the  two  surveys  made  on  said  entry,  and  of 
a  moiety  of  that  part  of  the  entiy  which  remains  unsurveyed; 
but  in  conformity  to  the  agreement  between  Patrick  and  Mar- 
shall, instead  of  the  moiety  of  the  one  hundred  and  eighty-three 
acres,  the  court  decreed  that  Patrick  should  recover  of  Marshall 
its  value  in  money;  in  the  ascertainment  of  which,  the  jury  who 
were  summoned  for  that  purpose  were  directed  to  estimate  its 
value  on  the  nineteenth  of  June,  1796,  the  date  of  the  patent, 
without  regarding  lasting  and  valuable  improvements. 

To  this  decree,  Patrick  prosecutes  this  writ  of  error,  and  it 
is  agreed  between  James  Hughes,  esq.,  attomey-at-law,  and 
agent  for  Patrick,  on  the  one  part,  and  Humphrey  Marshall  on 
the  other,  that  Marshall  has,  and  shall  have,  the  right  to  aasiga 
errors  in  the  record  of  said  cause,  as  on  cross-appeal  or  writ  of 
error,  and  that  the  court  shall  take  cognizance  and  decida 
accordingly. 

The  errors  assigned  on  the  part  of  Patrick,  relate  only  to  the 
quantum  of  damages  decreed  by  the  court  below,  instead  of  the 
moiety  of  the  one  hundred  and  eighty-three  acres.  The  objec- 
tions taken  by  Marshall  question  the  correctness  of  the  deciee 
against  him  in  toto,  and  more  especially  as  it  authorises  the 
recovery  against  him  of  the  one-half  of  the  one  hundred  and 
eighty-three  acres. 

It  is  obviously  proper  that  we  should  first  examine  Patrick's 
light  to  recover  a  moiety  of  the  one  hundred  and  eigfaty-thzee 
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acres,  before  we  ioTesiigate  the  correotnesa  of  the  mode  of 
^stimaiiiig  its  value. 

It  waa  contended  on  the  part  of  MarahaU,  tliat  the  contract 
between  Patrick  and  F.  McConnel  gave  to  Patrick  no  specifio 
lien  in  equity  upon  the  lands  to  be  located,  because  at  the  time 
there  was  no  subject  to  which  such  lien  could  attach;  and  a 
right  in  equity,  no  more  than  an  estate  in  fee  at  law,  could  be 
in  abeyance. 

So  far  as  this  argument  derives  any  support  from  the  sup- 
posed analogy  between  a  right  in  equity  and  an  estate  in  fee  at 
law,  it  is  evidently  fallacious.  Its  fallacy  consists  in  the  appli- 
cation of  a  principle  merely  technical  to  a  species  of  right 
founded  on  the  basis  of  moral  justice.  The  maxim  of  the  old 
common  law  that  the  freehold  could  not  be  in  suspense  or 
abeyance,  was  predicated  upon  the  artificial  principles  of  the 
ancient  system  of  feuds,  and  grew  out  of  the  necessity  which, 
according  to  that  system  there  was  of  having  a  tenant  always 
in  possession  to  perform  the  feudal  duties.  But  this  rule  has 
never  even  in  England  been  applied  to  estates  created  by 
devise,  or  to  conveyances  under  the  statute  of  uses,  which  were 
introduced  after  the  rigor  of  the  feudal  system  had  been  in 
some  measure  abated.  Much  less  ought  it  to  be  applied  to  a 
right  in  equity  unknown  to  that  system,  and  foimded  upon 
principles  of  moral  justice  and  general  utility.  But  the  argu- 
zaent  is  incorrect  in  assuming  the  position  that  Patrick's  right 
oommenced  with  the  contract  with  M'Connel;  whereas  in  truth 
it  takes  date  not  with  the  contract,  but  from  the  purchase  of 
the  warrants.  By  the  advancement  of  the  money  for  the  war- 
rants he  acquired  a  right  in  them  which  would  follow  them 
into  whosoever's  bands  they  might  come  with  notice  of  his 
claim.  This  doctrine  has  been  acted  upon  as  well  by  the  courts 
as  the  people  of  this  country.  In  Currena  and  Cobum  v.  Hdrif 
Hard.  .37,  it  was  holden  that  the  proprietor  of  a  land  warrant 
which  had  been  fraudulently  and  without  authority  assigned, 
might  recover  the  land  upon  which  it  was  located,  not  only 
while  in  the  hands  of  the  fraudulent  assignee,  but  after  it  had 
come  to  the  possession  of  an  innocent  purchaser,  not  having 
acquired  the  legal  title.  The  same  point  was  decided  in  the 
case  of  Clay  v.  Craig,  Benfro,  etc.,  vol.  1,  p.  522. 

Admitting,  however,  Patrick's  equity  in  a  moiety  of  the  five 
hundred  acre  entry,  it  still  remains  to  be  inquired  how  far  it  is 
to  be  preferred,  or  must  yield  to  the  right  acquired  by  Marshall, 
or  those  claiming  under  him.    Were  Marshall  a  purchaser  vrith 
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notice  of  Patrick's  right,  he  could  have  no  claim  to  the  pxo- 
tection  of  a  court  of  equity,  nor  would  improvements  made 
under  a  possession  acquired  mala  fide  be  respected.  But 
Marshall  has  in  his  answer  expressly  denied  notice,  and  there 
is  no  testimony  in  the  cause  contraToning  the  answer.  An 
attempt  was  indeed  made  in  the  argument  of  the  cause  to  infer 
notice  of  Patrick*s  equity  from  the  saving  in  the  agreement 
between  Marshall  and  M'Connel  of  prior  claims.  But  it  is 
surely  much  more  rational  to  attribute  this  precaution  to  an 
apprehension  of  adverse  conflicting  entries  and  surveys  than  to 
a  knowledge  of  a  prior  equity  in  the  entry  which  was  the 
subject  of  the  contract.  That  an  apprehension  of  this  sort  was 
entertained,  there  is  abundant  reason  to  believe.  The  entry  in 
question  was  surrounded  with  old  military  surveys  and  pre- 
emptions, and  its  intrinsic  goodness  seems  to  have  been 
doubted  by  the  locator.  When  causes  sufficient  to  produce  the 
effect  are  thus  apparent  and  known,  it  would  be  as  unjust  as 
unphilosophical  to  ascribe  it  to  others,  merely  hypothetical  or 
suppositious. 

Considering  Marshall,  then,  as  a  bona  fide  purchaser,  holding, 
however,  but  a  mere  equitable  right,  though  eminently  entitled 
in  that  character  to  the  favor  of  a  court  of  equity,  his  right, 
according  to  the  maxim  **qui  prior  est  tempore,  potior  est  jure,*' 
must  yield  to  that  of  Patrick.  But  it  would  ill  accord  with  the 
indulgence  with  which  a  court  of  eqtiity  looks  upon  an  innocent 
purchaser,  to  permit  Patrick  to  encroach  farther  upon  the  pos- 
session of  Marshall  or  those  claiming  under  him,  than  is  indis- 
pensably necessary  to  satisfy  Patrick's  equity.  To  an  equal 
moiety  of  the  five  hundred  acre  entry,  such  as  it  would  have 
been  had  Marshall  never  purchased,  or  had  no  adventitious 
value  been  added  to  it  by  the  enterprise  and  industry  of  those 
claiming  imder  Marshall,  Patrick  has  an  undoubted  right. 

But  it  would  be  a  manifest  violation  of  the  clearest  principles 
of  moral  equity  to  permit  Patrick  to  appropriate  to  his  use  that 
which  is  the  direct  effect  of  the  enterprise  and  industiy  of  othen 
equally  as  innocent  as  himself.  In  making  a  division  therefore 
for  the  purpose  of  satisfying  Patrick's  claim,  the  equality  of 
the  division  ought  to  be  ascertained  with  reference  to  the 
natural,  not  the  improved  value  of  the  land.  Whether  any^ 
and  to  what  extent  would  be  the  interference  of  Patrick's  moiety, 
when  allotted  to  him  according  to  these  principles,  with  the 
possession  of  those  claiming  under  Marshall,  cannot  be  deter- 
mined with  precision  from  the  record  in  this  case.    Did  Mar- 
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shall's  defense  rest  solely  upon  his  equitable  right  we  should 
feel  ourselves  compelled  to  pronounce  only  an  interlooutocy 
decree,  and  remand  the  cause  that  the  interference  might  be  as- 
certained by  the  court  below. 

But  with  respect  to  the  one  hundred  and  eighty-three  acres, 
Marshall  claims  protection  under  the  legal  title  derived  from 
the  commonwealth  by  virtue  of  his  survey  of  two  hundred  and 
sixty  acares.  Whether  the  survey  on  which  the  patent  for  two 
himdred  and  sixty  acres  issued  was  made  with  or  without  the 
consent  of  McConnel,  is  immaterial.  In  either  case  Marshall 
can  avail  himself  of  the  legal  title  as  a  shield  to  protect  his 
equity  when  assailed  with  that  of  Patrick.  A  court  of  chan- 
cery wlQ  never,  in  favor  of  a  latent  equity,  deprive  an  innocent 
purchaser  of  a  legal  advantage,  whether  rightfully  or  wrong- 
fully obtained.  A  purchaser  for  a  valuable  consideration,  with- 
out notice,  has  been  allowed  to  take  advantage  of  a  deed 
obtained  by  the  most  unfair  practices:  see  2  Yer.  81,  159,  and 
the  cases  there  cited.  Nor  is  the  consideration  that  the  legal 
title  is  derived  from  an  origin  distinct  from  that  of  McConnel's 
claim  sufficient  to  prevent  Marshall  and  his  sub-purchasers  from 
availing  themselves  of  its  benefit.  This  case  is  essentially 
different  from  those  where  it  has  been  adjudged  by  this  court 
that  in  a  controversy  between  adverse  conflicting  claims  a  plea 
of  purchase,  without  notice,  is  an  inadmissible  defense.  In 
those  cases  the  party  setting  up  such  defense  had  no  pretense 
of  equity  in  his  adversary's  claim,  whose  entry  must  have  oper- 
ated as  a  notice.  But  here  Marshall  sets  up  an  equity  in  Mc- 
Connel's  entry,  which  furnished  no  evidence  of  any  opposing 
equity.  The  rule,  therefore,  ''where  equity  is  equal  the  law 
must  prevail,"  is  in  its  spirit  as  well  as  its  letter  applicable  to 
the  present  case. 

Whether  Marshall  has  paid  or  discharged  the  whole  of  the 
consideration  money,  so  far  as  he  has  obtained  the  legal  title, 
does  not  appear  important  in  this  case  to  be  determined,  since 
prior  to  notice  of  Patrick's  equity,  he  had  sold  and  conveyed  to 
Wilkinson,  who  has  sold  and. conveyed  to  Holmes.  Patrick 
could  recover  the  land  in  specie  of  Holmes  only,  in  whom  the 
legal  title  is  vested.  To  have  entitled  himself  to  a  recovery 
against  Holmes,  he  ought  to  have  shown  that  Holmes  had 
notice  of  his  prior  equity,  before  the  payment  of  the  oonsidexa- 
tion  money,  and  the  investiture  of  the  legal  title.  Such  a  case 
he  has,  however,  failed  to  make  out,  either  by  his  allegations 
or  his  proofs.     Under  the  agreement  with  Patrick,  Marshall 
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WM  liaUe  for  the  value  of  the  one  hundred  and  eighty-three 
acres,  only  upon  condition  that  Patrick  entitled  himtiftlf  to  a 
recovery  in  BpeciOy  which  he  has  failed  to  do;  and  independent 
of  that  agreement,  as  Marshall  was  guilly  of  no  fraud  in  the 
purchase  and  sale  of  the  land  in  question,  we  see  no  principle 
upon  which  he  ought  to  be  made  accountable  for  its  value.  The 
decree  therefore  against  llarshall  for  the  value  of  the  moiety  of 
the  one  hundred  and  eighty-three  acres,  is  erroneous.    . 

The  one  hundred  and  eighty-three  acres  may  be  of  such  supe- 
rior quality,  that  the  residue  of  the  five  hundred  acres,  thou^ 
greater  in  quantity,  may  not  be  equal  in  value.  If,  exclusm 
of  the  one  hundred  and  eighty-three  acres,  there  be  not  sufficient 
remaining  to  satisfy  Patrick's  claim  to  an  equal  moiety  of  the 
wh(de,  the  deficit  must  be  compensated  by  MoOonnel's  hejrs. 
This  compensation  we  conceive  ought  to  be  made  by  estimating 
the  deficit  according  to  the  average  value  per  aore  of  the  whole 
tract  in  its  natural  and  unimproved  state,  at  the  time  of  making 
the  estimate. 

As  to  the  time  of  estimating  the  damages  to  be  deoreed,  in- 
stead of  a  recovezy  in  specie,  the  rule  here  adopted  is  warranted 
by  the  case  of  Mi^onnd's  SeirM  v.  DurUap's  Devisees,  Hard.  41. 
It  is  therefore  decreed  and  ordered,  that  the  decree  of  the 
general  court  be  reversed,  annulled  and  set  aside;  that  the  oanae 
be  remanded  to  said  court,  with  directions  to  cause  to  be  laid 
off  by  metes  and  bounds,  an  equal  moiety  of  the  tnust  of  five 
hundred  acres,  if  there  be  so  much,  exclusive  of  the  one  hun- 
dred and  eighty-three  acres  included  in  Marshall's  patent  of 
two  hundred  and  sixty  acres,  and  that  said  court  do  decree  that 
McConnel's  heirs  convey  the  eame  to  Patrick,  with  warranty 
from  them  and  their  heirs.    But  if  there  be  not  an  equal  m<Hety 
exclusive  of  the  one  hundred  and  eighty-three  acres,  then  that 
said  court  do  decree  that  the  said  heirs  do  convey  in  like  manner, 
so  much  as  there  may  be  exclusive  of  the  said  one  hundred  and 
eighty-three  acres,  and  that  the  said  heirs  make  compensation 
for  the  deficit,  to  be  estimated  according  to  the  prineiples  in 
the  foregoing  opinion  mentioned.    That  the  bill  as  to  Marshall, 
be  dismissed,  but  without  cost,  and  that  McConnel's  heirs  pay 
to  Patrick  his  oosts,  and  that  the  said  court  do  make  such  other 
and  further  decree  and  order  in  the  premises,  as  may  be  agree- 
able to  law  and  equity,  and  not  inconsistent  with  the  foregoing 
opinion,  which  is  ordered  to  be  certified.    And  it  is  farther  de- 
creed and  ordered  that  Patrick  pay  to  Marshall  his  ooefeSg  in 
this  writ  of  error  expended. 
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Bowman  v.  Baths. 

8UFFBES8ZO  yEBl^FBAUD.~A  purchaser  haTing  dioQOwai  nli  iralw  ca 
the  land*  prerented  the  agent  of  the  vendor  from  giving  Jafomuitioii 
thereof  and  concealed  the  diseovery  from  the  yendor  Igf  aitifioe^  is 
guilty  of  a  frand,  and  will  not  he  permited  to  retain  the  pnzbhaM. 

The  case  appears  from  the  opinion. 

Bj  Court,  LooAHy  J.  Bowman  was  the  proprietor  of  five  hnn- 
dred  acres  of  land  in  the  Illinois  grant,  which  has  been  fonnd 
to  coniaiQ  salt  water;  and  while  ignorant  of  this  disooveiy,  he 
alleges  that  the  appellees,  well  knowing  the  GircomstanoeSy  as 
well  as  relying  on  his  want  of  information,  imposed  a  fraud 
upon  him  in  the  purchase  of  two  hundred  and  fifty  aetes,  con- 
taining said  water. 

To  evince  the  fraudulent  intention  in  the  purchase,  he  sets 
forth  his  residence  in  the  county  of  Shenandoah,  in  Yuginia; 
that  the  appellee,  James,  being  then  in  Virginia,  his  brother 
and  co-defendant,  just  informed  of  the  salt  water  discovered, 
and  the  prospect  of  its  immense  value,  wrote  immediately  to 
him,  and  sent  a  special  messenger  with  the  letter  to  puzohass 
said  land. 

That  the  appellant's  agent,  residing  at  Louisville,  in  Jeffer* 
son  county,  being  informed  of  the  dispatched  messengw,  and 
the  object  of  his  mission,  and  when  preparing  to  forward  the 
recent  acquired  information,  was  applied  to  by  the  said  John» 
who  endeavored  to  dissuade  him  from  sending  the  information 
to  the  appellant;  and  in  order  to  effect  his  purpose,  proposed 
Tny.TriTig  him  interested  in  the  purchase. 

That  the  said  James  received  the  letter  from  his  brother,  and, 
according  to  his  request,  applied  to  the  appellant  vriith  money 
transmitted  by  the  messenger,  and  affecting  an  almost  total 
ignorance  of  the  land  and  its  value,  as  a  traveler  moving  part 
of  his  family  to  the  western  country,  where  land  could  be  pur- 
chased upon  low  terms,  and  saying  he  had  been  recommended 
to  the  appellant  as  the  proprietor  of  sure  military  land  in  the 
grant;  who  answered  his  interrogatories  so  evasively,  but  so 
artfully,  as  clearly  to  impress  on  his  mind  that  he  neither  re- 
sided near  the  land,  nor  had  any  particular  information  respect* 
ing  it;  although  in  fact  he  resided  within  a  few  mUes  of  it, 
and  possessed  the  knowledge  aforesaid  of  the  disooivezy  of  salt 
water. 
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These  allegations  are  in  substance  supported  by  the  proof  id 
the  cause.  Indeed,  the  defendants  in  their  answers,  do  not 
deny  the  most  material  of  them,  but  claim  the  benefit  of  better 
inferences  than  the  fraud  imputed  by  the  appellant. 

In  answer  to  the  fraud  charged,  their  defense  may  be  reduced 
to  three  points:  1.  The  opinion  as  expressed  by  the  appellee 
John,  before  he  started  the  messenger  with  money  to  his 
brother  to  purchase  the  land,  that  the  salt  water  on  it  "  was 
not  worth  anything;"  2.  That  his  expressions  to  the  appellant's 
agent  were  merely  in  '*  jest;"  and,  3.  That  the  sum  giren  for  the 
land  was  a  full  and  a  high  price  for  it. 

With  respect  to  the  first  ground  relied  on  in  the  defense,  it  is 
proper  to  observe  that  while  the  appellee  gave  it  as  his  opinion 
that  the  salt  lick  on  the  land  was  worth  nothing,  contrail  to  the 
opinion  of  his  friend,  Mr.  Lock,  who  **  advised  him  to  purchase 
it,"  he  in  ''  a  few  days  after,"  informed  Look  of  his  intention 
to  Bend  with  a  view  to  assist  his  brother  to  remove  his  mother 
to  this  country,  and  to  "  direct  him  to  purchase  the  lick,  but 
feared  he  would  do  but  badly."  And  by  his  answer,  it  ap- 
pears that  '*  before  he  wrote  to  his  brother  on  this  subject  he 
had  applied  to"  the  supposed  agent  of  the  appellant ''  to  know 
whether  he  was  authorized  to  sell  the  land,  who  informed  him 
he  was  not."  To  this  maybe  added,  that  about  this  time  it 
appears  he  did  send,  and  with  money  to  purchase,  if  the  land 
could  be  bought;  and  if  not,  to  obtain  a  lease  of  it. 

Under  these  circumstances,  combined  therewith  the  appliea* 
tion  to  the  appellant's  agent,  and  the  nature  of  the  interview, 
this  court  cannot  infer  anything  favorable  to  the  appellee  from 
the  ground  first  taken.  But,  on  the  oontraxy,  it  is  constrained 
by  a  conviction  not  to  be  resisted  in  the  ordinaiy  estimation  of 
circumstances  to  declare  such  evidence  of  insincerity  as  but 
further  proof  of  a  conceived  fraud;  and  as  evincing  an  expecta- 
tion to  discourage  others  from  the  intended  purchase.  Nor 
does  it  follow  that  this  idea  of  the  salt  lick  being  of  but  little 
value  was  necessary  to  be  impressed  only  on  those  who  had  in 
view  to  purchase  it,  but  likewise  on  others,  who  might  other* 
wise  disseminate  contrary  information. 

The  second  ground  relied  on  in  the  answer,  which  seems  to 
have  for  its  object  to  divert  the  force  of  the  fact  charged,  bj 
turning  into  ridicule  and  idle  pastime  the  expressions  of  the 
said  John  when  he  applied  to  the  appellant's  agent,  this  court 
cannot  countenance.  The  manner  in  which  the  interview  was 
had  and  conducted,  as  proven  in  the  cause,  repels  the  idea  of 
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innocent  jokes  on  the  occasion.  The  court  cannot  rationally 
account  for  expressions  and  conduct  in  that  interview  upon  the 
ground  of  fun.  It  can  perceive  but  one  obvious  meaning  in 
calling  at  the  house  of  Bowman's  agent  late  in  the  evening,  and, 
after  some  conversation  on  the  subject,  then  to  request  him  to 
walk  into  another  room;  his  shutting  the  door  and  reasoning 
with  him,  as  the  agent  swears  he  did,  and  which  his  father  cor- 
roborates, not  to  send  to  Bowman's,  stating  that  his  messenger 
was  five  days  gone,  and  he  had  given  him  directions  not  to 
spare  his  horse. 

The  fact,  then,  as  proven  by  the  appellee,  that  he  had  not  so 
instructed  the  bearer  of  his  letter,  and  that  he  was  really  but 
indifferently  mounted,  can  but  be  viewed  as  another  circum- 
stance of  his  fraudulent  intention.  To  induce  the  agent  to  be- 
lieve the  trip  unnecessary,  he  reminds  him  of  his  start  of  five 
days,  and  the  great  speed  he  was  directed  to  make  of  his  horse 
for  the  journey,  etc.,  and  because  he  proves  it  untrue,  hence  he 
concludes  he  will  be  thought  to  have  been  "  jesting."  The 
more  obvious  conclusion  is,  in  the  opinion  of  the  court,  that 
the  slower  the  horse  and  the  longer  the  delay,  the  greater  the 
fear  of  the  agent's  messenger  first  arriving. 

It  may  be  proper  to  give  an  extract  of  John  Qwathmey's 
deposition.  Bowman's  agent,  as  completely  exposing  the  dupli- 
city of  the  appellee,  John,  in  his  pretenses  as  to  the  little  value 
of  the  salt  water  on  the  land.  That  said  John  Bates  stated,  as 
'*  his  opinion,  it  was  the  strongest  water  that  is  yet  known,  and 
pulling  out  a  phial  of  it,  said  it  was  of  twice  the  strength  of 
Mann's  lick-water,  and  observed  it  was  worth  ten  thousand 
pounds.  Mr.  Bates  then  asked  me  if  I  would  not  like  to  have 
a  share  in  it,  and  said  that  his  brother  intended  to  buy  it  for 
himself,  him  and  Capt.  Lock,  and  that  himself  and  Capt.  Look 
had  been  talking  on  the  subject,  and  concluded  that  I  was  well 
fixed  at  this  place,  and  could  dispose  of  salt  on  good  terms,  and 
had  concluded  that  I  would  be  a  proper  person  to  take  into 
partnership." 

Owathmey  also  swears  that  he  thought  Bates  serious  in  this 
conversation.  But  to  beliere  otherwise  would  be  contrary  to 
the  plainest  evidences  of  human  motive.  This  evidence  is  con- 
clusive in  showing  the  design  of  the  man  in  his  declaration  that 
the  salt  water  on  the  land  ''  was  not  worth  anything."  And  it 
very  satisfactorily  shows  that  if  it  be  true  that  the  value  of  the 
land  was  given.  Bates  did  not  think  so.    This  leads  us  to  con* 
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sider  that  part  of  the  defense  which  relies  on  having  giTen  a 
foil  price. 

And  it  is  trae  several  witnesses  prove  in  the  cause  thai  thej 
thought  two  dollars  per  acre,  the  price  agreed  to  be  given,  high 
for  the  land;  and,  moreover,  that  the  salt-lick  and  water  was  of 
little  or  no  value.  The  difficulty  of  ascertaining  the  preeia* 
value  of  salt  water  recently  found  is  not  doubted;  and  it  must 
often,  if  not  generally,  be  matter  of  speculation  only.  In  this, 
however,  it  is  to  be  recollected  that  the  contract  was  made  on 
the  third  day  of  September,  in  Shenandoah,  Virginia;  and  thia 
suit  to  set  it  aside  was  commenced  on  the  tenth  day  of  Novem- 
ber following,  in  Jeffen^on  county,  at  the  distance  of  at  leaai 
five  hundred  miles  from  the  place  of  contracting. 

If,  then,  there  were  grounds  to  believe  the  salt  water  on  ihe^ 
land  would  be  valuable  when  this  contract  was  made,  the  ex* 
pectation  of  which  seems  to  have  influenced  the  conduct  of  the- 
appellees,  this  court  cannot  perceive  sufficient  time  thereafter 
for  a  fair  experiment  to  have  been  made,  as  to  the  quantity  and 
quality  of  the  water,  to  blast  the  flattering  prospects  of  its  value. 
It  was  the  interest  of  the  appellees  to  conceal  its  worth,  if 
thereby  they  could  expect  to  defend  the  fraud.  It  was  their 
policy  to  impress  the  idea  of  a  bad  bargain  even  before  suit; 
for  a  conscious  fraud,  by  the  auppressio  veri,  might  well  have 
anticipated  an  application  for  redress. 

If  it  is  intended,  by  proving  the  little  value  of  the  land  and 
water,  to  repel  the  evidence  of  fraud  as  it  relates  to  the  ap» 
pellees  in  the  contract,  it  cannot  avail  them,  because  they 
thought  differently  of  its  value,  as  is  proven  in  the  most  un- 
questionable manner. 

If  the  land  thus  sold  for  five  hundred  dollars  had  been  worth 
ten  thousand  pounds,  as,  by  the  evidence  of  Qwathmey,  John 
Bates  supposed  it  was,  it  is  believed  the  fraud  would  have  been 
universally  admitted.  Whether  it  was  worth  that  sum,  was,  ta 
be  sure,  matter  of  calculation,  which  might  or  might  not  prove 
correct.  But  it  is  not  upon  a  conjectural  and  speculative 
worth,  growing  out  of  an  uncertain  and  unknown  matter,  hid* 
den  within  the  bowels  of  the  earth  from  the  view  of  both  par- 
ties, that  the  complainant  founds  his  application  to  ohanoery; 
it  is  upon  the  concealment  of  fact,  consisting  of  visible  matter, 
already  ascertained,  and  of  a  nature  and  quality  to  enhance  th# 
value  of  land,  known  to  the  purchasers,  and  by  them  believed 
unknown  to  the  seller,  that  this  application  finds  ita  way  to  th# 
relieving  arm  of  equitable  power. 
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Had  the  matter  of  tact  which  had  been  difloOTered,  a  fact  of 
a  material  and  subetantiye  kind,  been  eoneetlj  related  as 
within  the  knowledge  of  the  purchaser,  a  mistake  of  opinion  in 
a  false  estimate  of  its  worth  could  be  no  ground  for  relief  be- 
tween parties  able  to  contract.  But  although  the  court  ought 
not  to  interfere  in  contracts  founded  on  false  reasoning  and  mis- 
taken calculations,  from  facts  essentiallj  detailed;  jet,  it  is  be- 
lieved it  ought  to  exact  a  fair  representation  of  premises  material 
in  forming  an  opinion,  in  order  that  the  party  might  possess 
the  means  of  exerdsiiig  his  own  powers  of  calculation.  Such, 
it  is  conceiTed,  is  the  spirit  of  the  rule  which  forbids  a  miggeaUo 
falsi,  or  suppressio  veri. 

When  the  contract  was  made,  it  appears  that  Bowman  ex- 
pressed some  apprehension  the  purchaser  was  an  imposter,  and 
proposed  to  him  to  take  back  his  money.  To  which  Bates 
replied,  "  he  really  was  not  taking  him  in;  that  he  knew  noth- 
ing about  the  land,  except  what  he  had  heard  in  Winchester; 
that  the  complainant  had  land  for  sale,  and  thinking  his  title 
indisputable,  induced  him  to  purchase.''  A  comment  on  such 
conduct  is  unnecessary.  The  fact  is,  it  abundantly  appears 
that  almost  every  part  of  his  conduct  was  wrapped  up  in  the 
means  of  imposition  and  fraud. 

But  the  price  of  the  fraud  is  made  the  strong  hand  of  de- 
fense. Its  ingredients  are  the  same  as  if  ten  thousand  pounds 
certain  were  the  worth  of  its  purchase.  Salt  water  was  dug  for, 
and  it  was  found.  It  was  tried,  and  salt  made  of  it.  Its 
fluctuations,  ebbs  and  flows,  seem  to  have  been  well  known  to 
the  defendant  John.  His  calculations  are  made  on  those  prem- 
ises, and  he  deems  it  immensely  valuable.  He  conceals,  to- 
gether with  his  coactor,  this  distinct,  visible,  tried  and  sub- 
stantive quality  from  its  uninformed  owner,  and  obtaLus  both 
it  and  the  land  for  his  price  on  the  land  itself.  And  now  de- 
clares he  ought  to  hold  all,  because  he  made  a  bad  bargain. 

How  does  the  evidence  in  the  cause  disprove  the  representa- 
tions of  John  Bates,  as  to  the  probable  value  of  the  salt  water 
on  the  land,  and  not  only  by  his  representations  to  Gwathmey, 
when  it  was  his  interest  to  give  the  other  side  of  the  picture  in 
regard  to  its  worth,  but  also  by  his  conduct  clearly  evincive  of 
bis  real  opinion?  It  does  not  appear  that  better  evidences 
were  obtained  to  satisfy  those  witnesses  who  prove  it  of  little 
or  no  value  than  Bates  himself  and  others  possessed,  which  in- 
duced a  contrary  opinion.  It  does  not  even  appear  that  the 
water  has  disappeared,  or  grown  weaker  in  its  state  of  atten- 
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tion  when  so  highly  prized.  Freah  water  may  have  been  per- 
mitted to' intermix  with  it,  or  the  collection  of  mad  and  dirt  to 
hide  its  quantity. 

The  labor  expended  does  not  seem  to  prove  anything  oon* 
elusive  in  regard  to  the  proper  subject  of  inquiry.  On  what 
part  of  the  land  it  was  bestowed,  how  far  it  had  progiooood, 
etc.,  is  uncertain,  except  the  statement  as  to  cost.  It  is 
conceived  nnnecessaiy  to  decide  whether  a  case  might  not  poe- 
sibly  happen,  though  fraudulent,  but  without  injury,  which 
ought  not  to  be  set  aside  by  a  court  of  chanceiy.  It  is^  how* 
ever,  laid  down  as  a  "  constant  rule  in  equity  that  where  there  is 
either  suppressio  veri  or  suggestio  falsi ,  the  release  or  other  deed 
shall  be  avoided:''  1  Fonb.  113.  And  in  the  same  book,  page 
60,  note  r,  it  is  also  declared  in  general  terms  that  **  wherever 
fraud  or  surprise  can  be  imputed  to  or  collected  from  the  cir- 
cumstances of  the  transaction,  equity  will  interpose  and  relieve 
against  it.'' 

In  this  case  that  there  was  suppressio  veri,  the  court  is  well 
satisfied,  and  it  is  also  of  opinion  that  the  truth  suppressed  was 
material  information  for  the  complainant  in  regard  to  the  sub- 
ject-matter of  contract.  The  court  would  further  suggest  that 
to  obtain  one's  property  for  its  supposed  value  against  his  will, 
or  to  deceive  him  into  a  consent,  would  be  a  fraud,  which  it 
would  be  very  unwilling  to  countenance  by  dismissing  the  com- 
plainant's bill,  and  might  become  pernicious  in  practice,  by 
bringing  the  dishonesty  and  cunning  of  some  to  operate  upon 
the  honest  credulity  of  others.  And  to  permit  fraud  to  elude 
the  vigilance  of  chancery  by  cunning,  and  still  greater  fraud  in 
hiding  for  a  time  the  real  value  of  its  purchase  seems  too  re- 
pugnant to  the  administration  of  justice,  the  protection  of  right, 
and  the  suppression  of  wrong. 

Upon  the  best  view  we  are  capable  of  taking  of  the  case,  it 
is  the  opinion  of  a  majority  of  the  court  that  the  oontraet  ou^t 
to  be  set  aside,  the  writing  canceled,  and  the  defeiubuitB  v^ 
funded  their  two  hundred  and  fifty  doUan. 

Olabxs,  J.,  dissented. 

Decree  reversed,  etc. 
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Moore  v.  Lockett. 

[2  Bibb,  87.] 

Power  of  Agent. — ^An  aathnrity  to  locate  and  suroy  land  ecmfen  no 
power  to  selL 

Batification. — A  letter  subsequent  to  an  unauthoriied  sale,  giving  an 
agent  power  to  sell,  did  not  legalize  the  previoua  sale  not  ratified  under 
the  power. 

Equity  Practice. — ^When  the  bill  chaigee  the  fact  to  bo  within  the  knowl- 
edge of  the  defendant,  or  which  may  fairly  be  presumed  to  be  so,  if 
the  answer  is  silent  as  to  the  fact  it  will  be  taken  as  admitted;  other- 
wise where  the  fact  is  not  within  the  knowledge  of  the  defendant. 

By  Court,  Clarke,  J.  Locket  exhibited  his  bill  in  chanceiy 
in  Uie  Jessamine  circuit  court  against  Moore  and  Januaiy^  al- 
leging that  Moore  was  entitled  to  one-half  of  one  thousand 
Acres  of  land,  entered,  surveyed,  and  patented  in  the  name  of 
January;  that  Nathaniel  Evans  was  authorized  by  Moore  to 
.sell  this  land,  and  did,  in  1784,  sell  for  a  valuable  considera- 
tion, two  hundred  acres  of  it  to  Samuel  Henderson;  that  Hen- 
derson, in  1787,  sold  the  same  to  him,  and  assigned  Evans' 
"bond  for  the  same,  to  whom  he  was  to  look  for  title  and  release 
Henderson;  that  Evans  executed  to  him  a  deed  for  the  land, 
which  was  lodged  in  the  Fayette  county  court  ofSce,  and  de- 
4Btroyed  when  that  office  was  consumed  by  fire;  that»  Moore,  in 
1799,  denied  Evans'  authority,  divided  the  land  with  January 
And  threatened  to  turn  him  out  of  possession  by  ejectments^ 
juries,  sheriffs,  etc. ;  that  he,  not  knovnng  whether  he  could 
hold  the  land  or  not,  and  being  alarmed  by  the  threats  of 
Moore,  thought  it  best  to  yield  to  Moore's  right,  and  pur* 
chased  of  him  a  part  of  the  two  hundred  acres  and  received  a 
deed;  that  he  also  held  by  bond  a  claim  to  his  choice  of  five 
hundred  acres  of  Mosby's  entry  of  twenty  thousand  acres  in 
Jessamine,  which  interfered  in  part  vnth  this  one  thousand, 
and  that  he  chose  that  part;  that  January  had  brought  an  eject- 
ment for  part,  and  that  he  apprehended  Moore  would  do  so 
likewise.  He  prays  that  the  contract  between  himself.  Hen* 
derson,  and  Evans  may,  against  Moore,  be  carried  into  specific 
execution — to  set  aside  his  contract  with  Moore,  and  to  recover 
on  the  strength  of  Mosby's  claim. 

The  answers  of  Moore  and  January  deny  every  material  alle- 
gation in  the  bill  in  relation  to  the  power  of  Evans  to  sell;  and 
Moore,  in  express  terms,  denies  his  possessory  power  to  sell 
iiny  part  of  hia  lands,  except  so  far  as  was  necessary  for  pay« 
ment  of  fees,  etc. ;  and  that  that  power  was  given  him  after  the 
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Bale  to  Henderson.  Thej  deny  the  anpexioxity  of  MoBby*! 
claim,  and  are  silent  as  to  the  complainant's  right  anderii. 
The  inferior  court  decreed  in  favor  of  the  complainant  on  eveiy 
point.  The  defendant's  appealed;  and  allege  the  inferior 
court  erred:  1.  In  giving  relief  as  to  Mosbj's  entry;  2.  In  de- 
creeing Moore  to  convey  the  balance  of  the  land  porohased  of 
Henderson;  or  if  he  was  bound  to  convey,  it  ought  not  io  have 
been  with  general  warranty;  8.  In  setting  aside  the  contni^ 
made  between  Moore  and  the  complainant^  and  compelling 
Moore  to  refund  the  money  received  under  it. 

It  will  be  unnecessary  to  inquire  into  the  comparative 
strength  of  the  adverse  claims  brought  into  view,  before  the 
right  the  complainant  sets  up  to  the  five  hundred  acres»  part  of 
Mosby's  entry,  is  ascertained.  For  if  he  has  failed  to  show  his 
right  to  the  part  claimed  by  him,  he  ought  not  to  succeed; 
although  the  entry  under  which  he  claims  may  be  a  good  one, 
and  surveyed  correctly.  From  a  bond  executed  by  IdttlebezTy 
Mosby,  made  an  exhibit  in  the  cause,  it  appears  the  complain- 
ant and  Josiah  Alam  purchased  of  him  five  hundred  acres, 
choice  of  an  entry  and  survey  of  twenty  thousand  acres  in  the 
name  of  John  Mosby,  and  that  Alam  assigned  his  interest  to 
the  complainant.  But  there  is  no  proof  showing  Littlebeziy 
Mosby's  right  to  sell,  or  that  he  had  any  interest  in  the  claim. 
The  legal  title  ought  not  to  have  been  wrested  out  of  the  de- 
fendant January,  until  the  complainant  had  shown  a  superior 
equitable  claim  in  himself,  derived  from  the  original  patentee. 
This  he  has  failed  to  do.  It  was  contended  for  the  complain- 
ant, in  argument,  that  his  right  to  the  five  hundred  acres  being 
a  positive  allegation  in  the  bUl,  and  not  denied  by  the  answer^ 
was  an  admission  of  the  fact.  This  position,  according  to  the 
rule  laid  down  by  this  court  in  the  case  of  Cowan  v.  Frice, 
ante,  627,  is  incorrect.  If  an  answer  is  silent  as  to  a  matter 
charged  in  the  bill  to  be  within  the  defendant's  knowledge,  or 
which  may  be  fairly  presumed  so  to  be,  the  matter  ought  to  be 
considered  as  admitted;  but  ought  not,  where  the  matter  is  not 
so  charged,  or  cannot  reasonably  be  presumed  to  be  within  his 
knowledge.  This  appears  to  us  the  most  equitable  rule  upon 
the  subject;  for  if  the  defendant  files  an  insufficient  answer,  Qm 
complainant  can  except;  and  compel  a  better  one.  But  were 
he  permitted  to  consider  as  admitted  every  fact  not  particii- 
larly  denied  by  the  answer,  it  would  frequently  produce  snr- 
prise  on  the  defendant;  and  moreover,  oftentimes  oooasiDa 
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decrees  contraiy  to  the  real  jostioe  of  the  cansey  upon  implied 
admissions,  false  in  fact. 

We  are  of  opinion  there  is  also  error  in  the  judgment  of  the 
circuit  court  in  decreeing  Moore  to  conyey  to  the  complainant 
the  balance  of  the  two  hundred  acres  purchased  of  Henderson. 
The  complainant  claims  the  land  in  contest  under  a  purchase 
from  Henderson,  and  Henderson  from  Evans,  who  is  alleged  to 
have  been  the  agent  of  Moore,  with  full  power  to  sell  his  lands 
in  this  eountiy.  That  Evans  was  the  agent  of  Moore,  and  vested 
with  powers  to  a  certain  extent,  cannot  be  doubted.  But  it 
does  not  appear  that  at  the  time  he  sold  to  Henderson,  which 
was  in  January,  1785,  his  power  extended  to  a  sale  of  the  land, 
but  seems  to  be  confined  to  locating,  surveying,  etc.  The  let- 
ters written  by  Moore  to  Evans  upon  the  subject  of  his  lands  in 
this  country  are  relied  on  to  prove  Evans'  authority;  for  exclude 
these  letters,  and  not  a  vestige  of  testimony  remains  which 
shows  Evans'  power  to  sell.  The  first  of  these  letters  must  have 
been  written  in  1783,  and  the  other  (for  neither  of  them  are 
dated),  in  1785;  the  one  in  '83,  after  mentioning  his  inability 
to  procure  money  to  defray  the  expense  of  locating,  etc.,  con- 
tains the  following  expressions:  "If  part  of  the  land  could  be 
sold,  I  would  gladly  part  from  it  at  a  very  low  rate  to  answei 
the  purpose."  These  expressions  are  by  no  means  sufiicient  to 
vest  Evans  with  power  to  sell,  and  can  only  be  considered  as 
declarations  ol  his  intention  to  dispose  of  part  of  the  land  to 
enable  him  to  carry  the  balance  into  grant.  The  letter  vmtten 
in  '85  gives  to  Evans  full  power  to  sell  the  whole  or  any  part  oi 
his  land,  except  an  entry  of  one  hundred  acres.  This  power 
being  given  after  the  sale  to  Henderson,  can  have  no  influence 
upon  the  decision  of  this  question;  for  if  the  agent  exceeded  the 
scope  of  his  authority  in  making  the  sale,  a  subsequent  exten- 
sion of  his  power  (vTithout  a  ratification  of  what  had  been  done) 
could  not  legalize  it.  The  opinion  of  the  court  being  in  favor 
of  the  appellants  upon  this  question,  renders  a  particular  con- 
sideration of  the  remaining  one  unnecessary.  For  if  the  sale 
from  Henderson  gave  the  complainant  no  right  to  the  two  hun- 
dred acres,  it  follows,  of  course,  that  the  contract  between  the 
complainant  and  Moore  for  a  part  of  the  same  land  was  a  valid 
one. 

Decree  reversed,  with  order  to  dismiss  the  bill,  etc. 
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Bowman  v.  Irons. 

[a  BZBB,  TB.] 

Speoifio  Pebfobhance.— Equity  will  not  compel  a  spedfio  petfonnaiiet 
nxdeas  the  contract  was  fair  and  reasonable,  and  not  then  if  he  whe 
seeks  the  execution  has  been  in  default  in  performing  all  that  was  ta 
be  done  on  his  part. 

The  case  appears  from  the  opinion. 

By  Court,  Clasee,  J.  Irons  exhibifced  his  bill  in  the  lata 
district  court  of  Bardstown,  to  enforce  execution  of  a  contract 
made  with  Bowman  for  the  purchase  of  one  hundred  acres  of 
land  for  which  he  received  his  bond  for  a  title.  Bowman  ex- 
hibited his  bill  in  the  sa^e  court  for  a  rescission  of  the  contract^ 
alleging  that  Irons  had  not  performed  his  part  of  it,  and  that 
preyious  to  his  purchase  he  had  discovered  a  very  valuable  salt 
spring  on  the  land,  which  he  concealed  from  him  at  the  time  of 
making  the  contract,  pretending  the  purchase  was  made  for  the 
benefit  of  the  wood.  That  the  land  sold,  with  the  spring,  is 
worth  between  five  and  twenty  fold  more  than  the  price  engaged 
to  be  given.  In  opposition  to  the  claim  of  Irons  to  relief^ 
Bowman  relies  upon  the  fraud  before  stated  and  the  failure  of 
Irons  to  pay  the  consideration  which  ^as  to  have  been  dis- 
charged in  salt. 

The  court  decreed  Bowman  to  convey  the  one  hundred  acres 
of  land  and  dismissed  the  bill  brought  by  him  to  annul  the 
contract,  from  which  he  appealed  to  this  court. 

Chancery  will  not  aid  in  compelling  the  specific  execution  of 
an  agreement  unless  it  has  been  fair  and  reasonable:  2  Yem. 
632;  Free.  Ch.  538.  Nor  then,  if  the  contract  be  merely  execu- 
tory and  the  party  praying  relief  has  not  performed  the  cove- 
nants which  ought  to  have  been  performed  on  his  part.  On 
examining  the  doctrine  upon  this  subject,  it  will  be  found  that 
the  courts  of  chancery  in  England  have  acted  with  caution  upon 
subjects  where  the  party  can  have  an  adequate  remedy  at  law, 
and  have  in  most  cases  refused  to  decree  a  specific  execution  of 
executory  contracts  unless  the  party  applying  has  in  somcr 
measure  performed  his  agreement,  so  that  the  rules  of  the  com- 
mon law  would  not  afford  complete  redress. 

Applying  these  rules  to  the  case  before  us,  the  inferior  court 
erred  in  decreeing  Bowman  to  convey  the  one  hundred  acres  of 
land  in  the  bill  mentioned.  From  the  circumstances  in  this 
case  it  would  be  unreasonable  and  unjust  to  compel  a  convey- 
ance.   Though  the  f '^stimony  is  not  conclusive  that  Irons  knew 
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there  was  salt  water  upon  tbe  land  before  he  made  the  pur- 
chase, yet  it  prodaces  a  strong  belief  that  he  did  know  it,  and 
concealed  the  fact  from  Bowman.  If  that  fact  was  sufficiently 
proven,  agreeable  to  the  principle  in  the  case  of  Bowman  y. 
Boies,  decided  this  term,  we  should  not  hesitate  to  decree  a 
rescission  of  the  contract.  But  combining  the  inequality  of 
price  agreed  on,  with  the  real  value  of  the  land,  the  failure  on 
the  part  of  Irons  to  comply  with  his  part  of  the  agreement,  his 
occupancy  of  the  land  from  the  spring,  1799  (the  time  of  mak- 
ing the  contract),  his  retention  of  the  purchase-money,  with 
his  supposed  knowledge  of  the  salt  water  at  the  time  of  making 
the  agreement,  destroys  his  right  to  demand  a  specific  execu- 
tion on  the  part  of  Bowmafi.  The  property,  at  the  time  of 
making  the  contract,  was  supposed  to  be  worth  one  hundred 
pounds;  it  is  now  proven  to  be  worth  from  six  hundred  to  a 
thousand.  The  contract  was  made  in  the  spring  of  1799, 
the  price  was  to  have  been  paid  in  salt  at  twenty-four  shillings 
per  hundred,  in  three  installments;  the  last  became  due  in 
June,  1800.  He  neither  paid  nor  tendered  the  salt  when  it 
became  due,  nor  has  he  in  his  bill  declared  a  readiness  or  an 
offer  to  perform  his  part  of  the  government.  He  who  demands 
the  execution  of  an  agreement  ought  to  show  that  there  has 
been  no  default  in  him  in  performing  all  that  was  to  be  done 
on  his  part;  if  either  he  will  not  or  cannot,  through  his  own 
negligence,  perform  the  whole  on  his  side,  he  has  no  right  to 
the  performance  of  the  other  party,  since  such  performance 
could  not  be  mutual:  1  Fonb.  383.  The  bill  of  Irons  ought  to 
have  been  dismissed,  leaving  the  parly  to  his  remedy  at  law. 

Decree  on  the  part  of  Irons  reversed,  etc.;  docreo  dismissing 
Bowman's  bill  affirmed,  with  costs. 


Coleman  v.  Talbot. 

[2  Bob,  1».] 

Pbiority  of  Title  in  Ejectment.— In  ejectment*  if  two  patents  bear  the 
same  date,  neither  can  prevail  against  the  other.  Li  such  case  the 
condition  of  the  defendant  is  the  better.  The  priority  of  xeoording  the 
grants  is  not  evidence  of  priority  of  title. 

The  case  appears  from  tbe  opinion. 

By  Court,  Boyle,  C.  J.  This  is  an  appeal  by  the  plaintifis  in 
an  action  of  ejectment  from  a  judgment  in  favor  of  the  defend- 
ants.    The  parties  claim,  under  distinct  grants  from  the  com- 
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monwealthy  bearing  date  on  the  same  day;  bat  the  one  from 
which  the  plaintifiGs  derive  title  stands  recorded  on  the  regis- 
ter's books,  prior  to  that  under  which  the  defendanis  claim. 
This  circumstance  is  insisted  on  hj  the  plaintifis  as  giving  tliem 
a  superiority  of  title. 

The  case  of  Iblbol  t.  Calloway,  Hard.  86,  has  settled  this 
point.  It  is  in  that  case  decided  that  it  is  necessary,  in  ovder 
to  support  an  ejectment,  that  the  plaintiff's  grant  shoidd  be  of 
elder  date  than  that  of  the  defendant.  That  decision  we  oon- 
ceived  to  be  correct  in  principle.  The  law  did  not  require  that 
grants  from  the  commonwealth  should  be  recorded  by  the  reg- 
ister in  regular  succession,  according  to  the  priority  of  their 
dates,  and  it  is  known  that  in  practice  the  priority  of  dates  was 
disregarded  in  admitting  them  to  record.  The  ciroumstanoe, 
therefore,  that  the  grant  from  which  the  plaintiflw  derive  title 
stands  upon  the  register's  books  prior  to  the  one  under  which 
the  defendants  claim,  furnishes  no  presumption  that  it  was  an- 
teriorly signed  by  the  governor,  and  sealed  with  the  seal  of  the 
commonwealth,  which  is  the  consummation  of  the  title.  Aa 
then  the  patents  were  of  equal  date,  and  no  circumstance  was 
shown  from  which  it  could  be  inferred  that  the  one  ought  to  be 
preferred  to  the  other,  the  defendants,  according  to  the  maxim 
melior  est  c<mditio  posgideniUf  ought  to  prevaiL 

But  several  objections  were  taken  in  the  court  below,  and  are 
now  insisted  on  in  this  court  to  the  evidence  on  the  part  of  the 
defendants,  in  the  deduction  of  their  title  from  the  original 
patentee.  These  objections,  so  far  as  they  merit  the  attention 
of  the  court,  seem  to  be  predicated  upon  the  idea  that  it  was 
necessary  the  defendants  should  show  that  the  legal  title  was 
regularly  conveyed  to  them  before  they  could  avail  themselvee 
of  the  protection  of  the  patent  under  which  they  claim.  This 
idea  is  certainly  incorrect.  In  England  it  is  a  general  rule  that 
it  is  sufficient  for  the  defendant  in  ejectment  to  prove  a  subsist- 
ing title  out  of  the  plaintiff,  although  he  can  show  no  title  in 
himself,  because  the  plaintiff  must  succeed  upon  the  strength  of 
his  own  title,  and  not  upon  the  weakness  of  his  adversary'sL 
How  far  this  doctrine  ought  to  be  applied  to  adverse  titles 
having  distinct  origins,  need  not,  in  this  case,  be  determined. 
The  evidence  produced  on  the  part  of  the  defendants  was  clearly 
competent  for  the  purpose  of  showing  that  their  possession 
was  not  tortious,  but  legal, 'and  with  the  consent  of  the  pa- 
tentee, under  whose  right  they  claim  protection.  Withoat, 
therefore,  deciding  whether  the  evidence  was  sufficient  to 
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tablish  in  them  a  complete  legal  title,  we  have  no  hesitation  in 
cayiDg  that  thej  have  proven  such  a  right  under  the  patent  as 
authorizes  them  to  avail  themselves  of  its  protection  against  an 
adverse  grant.  The  objections,  therefore,  to  the  admission  of 
the  evidence  were  correctly  overruled  by  the  court  below. 
Judgmeni  affirmed,  etc. 


Payne  v.  Moors. 

[2  Bibb,  163.] 

AWABD  Whxh  not  Enforced. — If  parties  sabmit  two  inteilering  claims 
to  arbitratioiiy  and  it  happens  after  the  award  is  made,  that  one  of  the 
parties  bad  no  power  over  the  principal  part  of  the  interfering  claim 
Bubmitted  by  him»  a  oonrt  of  equity  will  not  enforce  the  award  in  his 
favor;  and  so  also,  if  he,  after  the  award,  parts  with  apart  of  the  inter- 
ference which  was  awarded  in  favor  of  the  other  party. 

Thb  case  appears  from  the  opinion. 

By  Court,  Looan,  J.  This  is  a  suit  in  chancery  enjoining  a 
judgment  in  ejectment,  and  praying  a  decree  for  the  land  upon 
two  grounds:  1.  The  alleged  superior  equitable  title;  and,  2. 
Upon  the  award  of  arbitrators  to  whom  the  dispute  had  been 
Bubmitted. 

With  regard  to  the  complainant's  equity  derived  from  the 
Talidity  of  his  claims,  we  are  of  opinion  that  the  entries  are  so 
extremely  defective  in  point  of  certainty  and  precision,  that  a 
formal  investigation  of  them  is  unnecessary.  They  cannot  be 
supported  upon  any  rule  of  constructioii  consistent  with  law  or 
the  general  principles  of  equity.  We  will  therefore  proceed  at 
once  to  consider  the  case  as  founded  on  the  award. 

The  dispute  submitted  was  the  interference  between  Drake's 
and  Moore's  claims. 

It  appears  from  the  complainant's  own  showing,  that  he  had 
no  power  over  that  part  of  Drake's  claim  which  interfered  with 
Hendrick's  pre-emption.  For  he  states  in  his  bill»  that  he 
purchased  of  Drake  one- third  of  his  claim;  that  Bobert  John- 
ston had  purchased  the  other  two-thirds;  and  that  he  then  pur- 
chased of  Johnston,  before  the  making  of  the  award,  all  his 
interest  in  the  claim,  except  so  much  as  interfered  with 
Hendrick's  pre-emption,  which  had  before  been  sold  to  Simon 
Kenton. 

The  principal  part  of  the  interference  between  Drake's  and 
Moore's  claims,  is  covered  by  Hendrick'a  pre-emption.  While 
the  submission  therefore  was  co-extensive  with  the  interference 
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between  Drake's  and  Moore's  claims,  the  material  interferenoe 
with  Hendrick's  pre-emption  rendered  the  submission  unfair 
and  not  mutual.  For  if  the  award  had  been  against  Drake's 
claim,  Moore  would  have  gained  but  little  by  the  arbitration. 
He  would  still  have  had  the  greater  part  of  it  to  oppose  and 
contend  with;  although  the  submission  was  intended  to  hare  a 
final  determination  of  the  dispute  between  those  claims. 

Thus  while  submitting  the  fate  of  his  claim  to  arbitration, 
for  the  purpose  of  putting  an  end  to  controversy  and  quieting 
his  right  with  Drake's  claim;  contrary  to  expectation,  but  a 
part  of  Drake's  could  be  acted  on;  and  thereby  the  main  in- 
ducement to  arbitrate,  even  if  he  succeeded,  would  not  be  at- 
tained. If,  therefore,  in  other  respects  the  complainant  ought 
to  have  a  specific  execution  of  the  award,  this  unequal,  un&ir, 
and  irreciprocal  submission  must  bar  his  right  to  that  recovery. 

Again  it  appears  in  the  cause,  that  the  complainant,  after  the 
award  was  made  out,  sold  and  conveyed  a  part  of  the  land 
lying  within  Moore's  claim,  and  which  by  the  award  could  not 
be  held  by  Drake's  when  surveyed  as  the  arbitrators  directed  it 
to  be.  Although  the  complainant  had  another  distinct  title  to 
this  piece  of  land  as  well  as  his  claim  under  Drake,  and  which 
he  did  not  bring  into  the  submission  together  with  Drake's 
claim,  yet  it  is  a  circumstance  that  ought  to  operate  materially 
against  his  application  to  chancery  for  a  specific  execution  of 
the  award.  He  submits  one  claim  in  order  to  obtain  a  speedy 
and  final  determination  of  right;  but  he  stems  to  have  reserved 
another  for  a  different  purpose.  So  that  the  decision  of  the 
arbitrators  would  not  finally  settie  the  dispute  between  the 
parties  relative  to  the  subject-matter  in  controversy;  and  in 
this  respect  would  operate  unequally  and  unjustiy  upon  the  ap- 
pellee. 

The  submission  was  to  three  arbitrators;  but  the  award  is 
signed  by  two  only.  This  would  be  a  fatal  objection  to  the 
object  of  this  suit,  unless  special  and  peculiar  circumstances 
imder  a  subsequent  confirmation  of  and  an  acquiescence  in  the 
award  should  redeem  it  from  the  objection.  The  court  is  not 
satisfied,  that  the  conduct  of  the  parties  in  this  instance  creates 
this  exception.  But  be  this  as  it  may,  the  agreement  of  the 
appellee  to  carry  the  award  into  complete  effect,  as  is  all^^ed, 
and  his  acquiescence  therein,  it  is  strongly  to  be  presumed, 
were  previous  to  his  knowledge  of  the  appellant's  want  of 
power  to  arbitrate  the  whole  of  Drake's  claim,  and  of  the  sale 
of  a  part  of  the  land  which  had  been  submitted  as  lying  withis 
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the  interference  between  Drake's  and  Moore's  claims,  and 
which  it  was  decided  Drake's  claim  ought  not  to  take,  and 
therefore  ought  not  to  prejudice  the  appellee.  Objections  to 
the  form  of  the  award  and  its  uncertainty  we  deem  unneces- 
sary to  decide  on,  conceiving  that  the  complainant  upon  the 
equity  of  his  case,  waiving  idl  such  objections,  is  not  entitled 
to  the  relief  he  asks. 
Decree  affirmed,  etc. 


Fleming  v.  Harrison. 

p  Bibb,  ITl.] 

Bond  fob  Dkbd.— A  bond  to  make  a  good  and  Boffieient  deed  to  land,  ro- 

qnires  a  general  warranty. 
Ck>NTBACT  TO  Ck>NyET.— He  who  is  bound  to  do  the  first  act  has  the  tif^ 

of  election.    Accordingly,  where  a  party  bonnd  himself  to  convey  f onr 

hundred  acres  of  land  oat  of  one  of  two  tracts,  he  has  his  election  oai 

of  which  tract  he  wUl  convey. 

The  case  appears  from  the  opinion. 

By  Court,  Logan,  J.  Edward  Wilson  having  undertaken  to 
locate  for  Samuel  Harrison,  the  appellee's  ancestor,  two  land 
warrants,  one  for  five  hundred  and  sixty-two,  and  the  other  for 
twelve  hundred  acres,  in  consideration  of  one-third  of  the  land 
which  might  be  thereby  secured,  he  put  said  warrants  into  the 
hands  of  John  Fleming  to  locate,  who  confided  their  location  to 
George  Stockton,  but  without  specifying  any  terms  for  locating 
them.  Stockton  located  the  warrants,  and  having  surveyed 
five  hundred  acres  of  the  smaller,  and  seven  hundred  and  fifty- 
four  of  the  larger  tract,  applied  to  Harrison  in  November,  1785, 
for  his  bond  for  half  of  each  tract.  But  Harrison  refused  to 
give  half,  and  insisted  on  the  contract  he  had  made  with  Wilson 
to  give  a  third  only. 

It  was  then  agreed  between  them,  that  Harrison  should  exe- 
cute his  bond  for  a  "  good  and  sufiScient  deed  to  four  hundred 
acres  on  the  waters  of  Licking,  when  obtained  from  govern- 
ment/' 

Both  of  these  tracts  lie  on  the  waters  of  Licking,  one  on 
Fleming's  creek,  a  water  of  the  north  fork,  and  the  other  on 
Hinkson,  a  water  of  the  south  fork.  But  the  appellant,  and 
those  claiming  imder  Stockton's  purchase,  took  possession  of 
the  tract  on  Fleming's  creek,  and  Harrison  having  departed 
this  life,  his  devisees  instituted  an  action  of  ejectment  against 
the  appellant,  and  obtained  judgment  therein^    The  appellant 
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then  exhibited  his  bill  in  chancery,  and  prays  a  deciee  for  four 
hundred  acres  of  the  tract  on  Fleming's  creek,  and  for  genenJ 
relief.  The  appellees  are  willing  to  convey  four  hundred  of 
the  seven  hundred  and  fifty-four  acres  on  Hinkson.  So  that  tts 
real  question  seems  to  be  whether  Stockton,  the  obligee,  had 
his  election  out  of  which  of  the  tracts  he  would  have  his  four 
hundred  acres. 

The  general  rule  in  such  cases  is  this,  that  he  who  is  the  first 
agent,  and  ought  to  do  the  first  act,  shall  have  the  eleotion. 
In  the  case  of  Conn  v.  Jones,  Hard.  8,  it  seems  to  have  been 
decided  that  in  a  covenant  to  convey  one  hundred  and  fifty 
acres,  part  of  five  hundred  acres,  after  two  hundred  acres  were 
laid  off  to  another  purchaser,  it  was  not  the  business  of  the  ob- 
ligee to  lay  off  the  land,  nor  to  attend  on  the  obligor  to  see  it 
done.  So  that  the  first  agency  was  on  the  part  of  the  obligor, 
who  had  nothing  to  expect  from  the  obligee  previous  to  the 
performance  of  the  covenant. 

In  this  case,  Harrison  covenanted  to  convey  four  hundred 
acres  on  the  waters  of  Licking,  when  obtained  from  govern- 
ment. It  was  incumbent  on  him  to  obtain  his  patents  from  the 
commonwealth,  and  then  it  was  completely  within  his  power  to 
perform  his  covenant,  without  any  previous  act  on  the  part  of 
the  obligee.  The  covenant  was  with  Harrison,  and  implied  no 
precedent  condition  on  the  part  of  Stockton  as  essential  to  its 
dischaige.  He  had,  therefore,  his  election  whether  to  convey 
of  the  one  or  the  other  of  the  tracts.  His  covenant  did  not 
restrict  him  to  either  of  them,  if  he  elected  to  convey  of  the 
other.  It  called  for  land  on  the  waters  of  Licking;  but  both 
tracts  lie  on  those  waters;  therefore,  either  of  them  completely 
met  the  extent  of  the  covenant.  The  contract  was  made  under 
the  knowledge  of  both  parties  that  Harrison  claimed  these  two 
tracts  of  l&iJi  on  the  waters  of  Licking. 

If  the  land  on  Fleming's  creek  had  been  intended  by  the  con- 
tract, it  was  as  convenient  to  have  described  the  tract  as  lying 
on  Fleming's  creek,  or  the  five  hundred  acre  tract.  .  It  appears, 
however,  in  the  cause  that  Stockton  had  prepared  a  bond,  and 
requested  Harrison  to  execute  it  for  part  of  the  five  hundred 
acre  tract,  which  Harrison  refused  to  do.  But  it  is  said  that 
his  refusal  was  not  because  he  objected  to  convey  a  part  of  the 
five  hundred  acres  on  Fleming's  creek;  but  because  he  was  un- 
willing to  give  two  bonds  to  satisfy  one  contract  for  four  him* 
dred  acres.  But  as  there  was  no  necessity  for  two  bonds,  in- 
asmuch as  one  might  have  bound  the  obligor  to  oonvey  four 
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hmidred  acreB,  part  of  the  five  hundred  tract,  or  a  part  out  of 
each  tract;  his  refusal  to  execute  a  bond  for  part  of  that  tract 
shows  Tery  clearlj  that  he  did  not  intend  to  bind  himself  to 
convey  of  that  specific  tract 

The  parol  CTidence  in  the  cause  is  totally  unavailing  for  tvro 
reasons:  1.  Because  it  shows  that  neither  of  the  two  tracts  was 
expressly  agreed  on  by  the  parties,  and  that  Stockton  consid- 
ered his  demand  as  no  better  founded  to  one  than  the  other  of 
the  tracts;  2.  Because  such  evidence,  if  it  were  repugnant  to 
the  vrriting,  would,  in  this  case,  be  inadmissible  upon  the  best 
settled  principles  of  law  and  equity. 

The  appellant,  in  an  amendment  to  this  bill,  sets  forth  two 
objections  to  his  accepting  the  deed  for  the  four  hundred  acres 
of  the  seven  hundred  and  fifty-four  acre  tract:  one,  that  the 
land  offered  therein  was  the  worst  part  of  the  tract,  and  inter- 
ferred  with  by  other  claims;  and  the  other,  that  the  whole  tract 
had  been  sold  imder  the  laws  of  the  United  States  for  the  direct 
tax.  Neither  of  the  objections  is  entitled  to  weight  in  this  cause. 
Because,  as  to  the  first,  it  appears  that  the  appellees  were  wil- 
ling to  convey  four  hundred  acres,  by  beginning  at  any  corner  of 
the  tract,  if  the  appellant's  objection  was  on  account  of  the  part 
offered.  And  as  to  the  second,  it  is  sufficient  to  observe  that 
the  tract  was  redeemed  before  the  commencement  of  this  suit. 
We  are,  therefore,  of  opinion  that  Harrison  had  the  election 
to  convey  four  hundred  acres  out  of  either  of  those  tracts. 
He  covenanted  to  convey  land  "when  obtained  from  govern- 
ment." What  land  ?  Certainly,  not  land  which  had  been,  or 
might  first  thereafter  be,  patented  on  the  waters  of  the  Licking 
to  other  persons.  This  expression,  then,  in  his  bond,  "when 
obtained  from  government,"  as  the  time  for  his  conveying,  must 
be  construed  as  referring  to  his  own  claims  on  those  waters, 
which  had  been  the  subject  and  moving  consideration  of  the 
contract. 

Viewing,  therefore,  the  bond  as  referring  to  these  tracts  of 
land;  and  thereby  avoiding,  on  the  one  hand,  the  rigor  of  sub- 
jecting the  obligor  to  a  breach  of  his  covenant,  in  not  convey- 
ing four  hundred  acres  out  of  land  that  might,  at  any  hour 
thereafter,  be  obtained  by  a  stranger  on  the  waters  of  Lick- 
ing; and  saving,  on  the  other,  the  injustice  of  the  obligor's 
conveying  four  hundred  acres  of  the  poorest  possible  lands  on 
those  waters;  and  we  are  of  opinion  that  the  circuit  court  erred 
in  decreeing  against  the  appellant's  right  to  recover  out  ot 
■ither  of  the  obligor's  tracts. 
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Ths  case  appears  from  the  opinion. 

By  Oourty  Olabkb,  J.  The  appellants  iron  of  the  appeUee 
six  hundred  dollars  at  cards,  for  which  he  executed  three  bonds 
of  two  hundred  dollars  each;  on  one  of  these  bonds  an  action 
at  law  was  prosecuted  to  judgment.  This  bill  was  brought  to 
berelieyed  against  the  judgment  and  to  haye  the  other  two 
bonds  given  up.  The  inferior  court  decreed  a  perpetual  injuno 
tion  on  the  judgment  at  law,  and  a  surrender  of  the  two  bonds 
upon  which  suits  had  not  been  brought. 

The  principal  question  to  be  decided  is  whether  a  court  of 
chancery  had  jurisdiction  of  this  case.  For  the  appellants  it 
was  contended  that  this  being  a  contract  of  turpitude,  chancery 
ought  not  to  interfere.  It  is  certainly  a  general  rule  that  in 
contracts  founded  upon  immoral  considerations,  if  both  parties 
are  equally  criminal  and  the  contract  has  been  carried  into 
execution,  the  law  will  suffer  it  to  prevail  contrary  to  its  pro- 
hibition. But  this  rule  appears  to  prevail  only  in  cases  where 
the  money  has  been  paid,  and  not  in  cases  merely  executoiy. 
The  practice  of  gambling  is  expressly  prohibited  by  law,  and  if 
this  case  is  to  be  considered  without  relation  to  precedent,  there 
can  be  no  substantial  reason  why  a  court  of  chancery  should 
not  give  relief  when  the  party  asking  it  brings  himself  within 
the  general  rules  that  give  jurisdiction  in  ordinaiy  cases.  That 
course  of  decision  which  will  most  effectually  discourage  gam- 
bling, whether  it  be  in  chancery  or  at  law,  ought  to  be  adopted, 
if  in  doing  so  no  cardinal  rule  of  the  power  of  the  court  be 
violated.  But  it  is  believed  a  number  of  cases  may  be  found  in 
which  chancery  has  relieved  from  the  payment  of  bonds  exe- 
cuted for  money  lost  at  play:  see  1  Vem.  70,  291,  and  AmbL 
269.  In  the  latter  case  the  chancellor,  on  a  bill  brought  to  be 
relieved  against  a  bond  for  money  won  and  to  be  repaid  the 
money  which  had  been  paid  in  part  discharge  of  it,  not  only 
decreed  relief  from  the  bond,  but  that  the  money  which  had 
been  paid  should  be  refunded.  Tet  we  conceive  a  court  of 
chancery  will  only  interfere  in  those  cases  where  a  court  of  law 
is  7«kAdequate  to  afford  redress,  and  if  by  the  rules  of  chancery, 
i'    wovld  be  improper  for  the  court  to  retain  jurisdiction  in 

.dinary  cases  similarly  situated,  it  would  be  improper  where 

ae  consideration  of  the  bond  is  illegal.  In  the  present  case 
the  appellee  from  his  inability  to  prove  the  illegality  of  the 
contract  had  a  right  to  resort  to  equity  in  the  first  instance,  but 
according  to  a  number  of  decisions  of  this  court  after  having 
made  a  defense  at  law,  he  could  not  go  into  chancery  and  have 
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a  re-izial  of  what  had  been  tried  at  law.  As  the  appellee  in 
this  oause  by  his  plea  brought  the  same  matter  before  the  court 
on  the  trial  at  law  that  is  contained  in  his  bill,  he  was  thereby 
precluded  from  going  into  chancery  as  to  the  judgment  at  law. 
The  decree  of  the  inferior  court  so  far  as  relates  to  the  judg- 
ment at  law  is  erroneous,  but  so  far  as  respects  the  two  bonds 
upon  which  suits  had  not  been  prosecuted  is  correct. 

Decree  reversed  and  cause  remanded  with  direotionB  to  enter 
a  decree  conformable  to  this  opinion,  etc. 


Graves  v.  Graves. 

[3  Bibb,  907.] 

Whsn  Statute  of  Liuttations  begins  to  buk.^U  one  bo  out  of  the 

state  when  a  canae  of  action  accrues  to  him,  the  limitation  does  not 

begin  to  ran  until  he  comes  into  the  state. 
Flbadino  Statute. — ^The  statate  of  limitations  of  the  conntiy  where  the 

remedy  is  sought,  and  not  of  the  conntry  where  the  contiact  was  made, 

is  to  goyem. 

Thb  case  appears  from  the  opinion. 

By  Court,  Botle,  0.  J.  This  was  an  action  of  asaumpffU;  the 
defendant  pleaded  non  assumpsit^  and  the  statute  of  limita- 
tions; issue  was  joined  upon  the  first  plea,  and  to  the  second 
the  plaintiff  replied  in  substance:  "that the  promise  in  the 
declaration  mentioned  was  made  in  the  county  of  Louisa  and 
state  of  Virginia,  the  then  place  of  residence  of  the  defendant's 
testator;  that  his  said  testator,  afterward,  to  wit:  on  the  —  day 

of ,  1787,  and  within  five  years  next  after  the  said  promise, 

remoTcd  himself  from  the  said  county  of  Louisa  into  the  county 
of  Fayette,  whereby  he  prevented  the  plaintiff  from  bringing 
his  suit  in  the  county  of  Louisa.  And  the  plaintiff  avers  that 
since  the  said  promise  he  hath  always  resided  in  the  county  of 
Xiouisa  in  the  state  of  Virginia,  without  the  limits  of  this  com* 
monwealth,  until  the  —  day  of  December,  1807,  when  the  said 
plaintiff  saith  he  first  came  to  Kentucky,  and  that  he  did  within 
less  than  five  years  then  next  thereafter  commence  this  suit; 
which  he  is  ready  to  verify,"  etc. 

To  thi^  replication  there  was  a  general  demurrer,  upon  which 
judgment  was  given  for  the  defendant,  and  the  plaintiff  has 
brought  the  cause  to  this  court  by  writ  of  error. 

By  the  eighth  section  of  the  act  of  limitations,  if  the  plaintiff 
be  out  of  the  country  at  the  time  when  the  cause  of  action 
accrued,  he  is  allowed  the  liberty  of  bringing  his  action,  pro- 
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Tided  he  shall  do  so  within  the  time  limited  for  snch  action, 
after  he  shall  have  returned  from  without  the  country.  In  this 
respect  our  statute  is  in  substance  the  same  as  the  tweniy-first 
Jac.  1,  from  which  ours  was  originally  taken.  In  the  construc- 
tion of  that  statute  it  has  been  held  that  if  the  plaintiff  be 
abroad  or  beyond  sea  at  the  time  when  the  cause  of  action 
accrues,  the  statute  will  not  run  against  him  till  his  return  to 
the  country:  ^  Str.  836.  And  if  the  plaintiff  be  a  foreigner, 
and  do  not  come  to  England  for  many  years  after  the  cause  of 
action  arises,  he  still  has  six  years  after  coming  to  the  countiy 
to  bring  his  action;  and  if  he  never  comes  to  England  himself , 
he  has  always  a  right  of  action  while  he  lives  abroad,  and  so 
have  his  executors  or  administrators  after  his  death:  3  Wils. 
Bep.  145;  2  Blac.  723. 

If  a  similar  construction  of  our  statute  be  correct,  of  which  we 
have  but  little  doubt,  the  plaintiff  in  this  case  has  brought  him- 
self within  the  provision  of  the  eighth  section  before  alluded  to, 
by  showing  that  he  was  without  the  limits  of  this  conmionwealih 
when  the  cause  of  action  accrued,  and  that  in  less  than  five  years 
after  his  coming  to  the  country  he  commenced  this  suit.  Had 
the  plaintiff  in  his  replication  confined  himself  to  the  averment 
of  these  facts  only,  the  case  would  have  admitted  of  no  diffi« 
culty;  but  he  has  done  more;  he  has  shown  that  the  contract 
was  made  in  the  state  of  Virginia,  and  that  both  parties  con- 
tinued to  reside  in  that  state  for  more  than  five  years  af t-er  the 
cause  of  action  accrued.  It  becomes  material,  therefore,  to 
inquire  how  far  the  law  of  Virginia  ought  to  influence  the  de- 
cision of  this  question. 

With  respect  to  the  nature  and  construction  of  contracts,  and 
the  rights  and  obligations  of  parties  arising  out  of  them,  the 
principle  is  well  settled  that  the  law  of  the  place  where  the  con- 
tracts were  made  is  to  govern;  but  with  regard  to  the  remedy, 
the  principle  is  equally  well  established  that  the  law  of  the 
country  where  the  contract  is  sought  to  be  enforced  ought  to  be 
the  rule  of  decision. 

The  statute  of  limitations  does  not  affect  the  validity  of  the 
contract,  but  the  time  of  enforcing  it;  or,  in  other  words,  it 
does  not  destroy  the  right,  but  withholds  the  remedy.  It  would 
seem  to  follow,  therefore,  that  the  lex  fori,  and  not  the  lex  loci 
was  to  prevail  with  respect  to  the  time  when  the  action  should 
be  commenced.  We  are  not  aware  of  any  decision  in  the  Eng- 
lish books  upon  this  point,  but  the  veiy  circumstance  that  no 
ease  is  to  be  found  in  which  the  limitation  of  a  foreign  law  has 
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been  pleaded  in  the  courts  of  England,  strODglj  proyes  that  it 
is  in  that  country  deemed  an  inadmissible  defense.  In  Eiune's 
Prin.  £q.  667^  it  is  laid  down  as  an  incontroyertible  rule,  that 
the  limitation  of  the  country  where  the  action  is  brought,  and 
not  that  of  anj  other  country,  ought  to  govern.  *'  In  our  de- 
cisions upon  that  head  (says  the  author,  speaking  of  Scotland), 
the  case  is  commonly  stated,  as  if  the  question  were,  whether  a 
foreign  prescription  or  that  of  our  own  country  ought  to  be  the 
rule.  This  never  ought  to  be  made  a  question;  for  our  own 
prescription  must  be  the  rule  in  every  case  that  falls  under  it, 
and  not  that  of  any  other  country." 

In  the  case  of  Nash  v.  Tapper,  1  Caines,  402  [2  Am.  Deo. 
197],  it  was  held  by  the  supreme  court  for  the  state  of  New 
York  that  the  statute  of  limitations  of  that  state,  and  not  that 
of  a  sister  state,  should  govern  with  respect  to  the  time  of 
bringing  an  action  upon  a  contract  made  in  the  sister  state. 

We  do  not  cite  these  books  as  direct  authority  in  this  country, 
nor  are  they  to  be  so  received,  but  regarding  them  merely  as 
containing  the  opinions  of  enlightened  men,  we  feel  ourselves 
fortified  by  them  in  the  adoption  of  a  rule  which  we  believe  to 
be  correct. 

We  are,  therefore,  of  opinion  that  our  own  statute,  and  not 
that  of  Virginia,  ought  to  be  the  rule  of  decision  in  this  case. 

It  is,  therefore,  considered  by  the  court  that  the  judgment  of 
the  circuit  court  be  reversed;  that  the  cause  be  remanded  to 
said  court;  and  that  the  defendant  have  leave,  if  he  should 
move  therefor,  to  withdraw  his  demurrer,  and  rejoin  to  the 
plaintiffs  replication;  but  if  he  shall  not  do  so,  that  judgment 
shall  be  entered  upon  the  demurrer  for  the  plaintiff,  and  that 
other  proceedings  be  had  therein  not  inconsistent  with  the 
foregoing  opinion.  Judgment  for  costs  in  this  court,  as  in 
other  coseB  against  executors. 


LaNGFORD   V.  0W8LET. 

[9Bm,210.] 

IN  Tebspass. — In  trespass  on  the  case,  whatever  bars  th« 
action  may  be  given  in  evidence  upon  the  general  iune;  aocordingly, 
where  the  action  was  for  diverting  the  water  in  plaintiff's  mill,  the 
defendant  may  give  evidence,  on  the  general  issue,  that  the  dam  was 
higher  than  legally  allowed,  whereby  defendant's  improvemenis  wei^ 
overflowed,  and  that  the  defendant  dug  the  canal  on  his  own  land  tt 
let  off  the  surplus  water. 
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Daxagss,  Extent. — ^Damages  are  reooveraUe  up  to  fh»  isaoaaoe  of  th* 
writi  and  not  to  the  filing  of  tha  dedarafcbn,  and  the  cioirfi—flaiyp  «atil 
the  filing  of  the  declaration,  is  ilL 

Thb  case  is  stated  in  the  opinion. 

By  Ck>nrt,  Botlb,  0.  J.  This  was  an  aotion  upon  the  oaae 
for  diverting  the  water  of  a  certain  stream  from  running  in  its 
usual  and  ancient  course  to  the  plaintiff's  mills,  which  he 
alleges  were  established  according  to  law,  and  of  which  he  was 
rightfully  possessed.  The  defendant  pleaded  not  guilty.  On 
the  trial — ^the  plaintiff  having  produced  the  record  of  the  pro- 
ceedings and  order  of  the  Lincoln  county  court,  giving  him 
leave  to  erect  his  mills  and  dam  four  feet  six  inches  high,  and 
having  proved  by  a  witness  the  digging  of  a  canal  by  the  de- 
fendant to  divert  the  water  from  the  plaiatiff's  mills — ^the 
defendant  attempted  to  examine  the  witness  to  show  that  the 
land  embracing  the  canal  belonged  to  the  defendant;  that  the 
dam  was  more  than  four  feet  six  inches  high;  that  in  conse- 
quence of  such  excessive  height  of  the  dam  the  improvements 
of  the  defendant  were  overflown;  that  to  convey  off  his  im- 
provements the  water  so  overflowing  them  the  canal  was  dug, 
and  that  the  canal,  as  made,  would  not  prejudice  the  mills  witii 
such  a  dam  as  was  authorized  by  the  order  establishing  it  But 
any  testimouy  of  this  kind  was  objected  to  by  the  plaintiff,  and 
the  coart  prohibited  the  testimony  from  going  to  the  juiy, 
being  in  their  opinion  inadmissible  evidence  upon  the  geueral 
issue.  To  this  opinion  of  the  court  the  defendant  excepted, 
and  a  verdict  and  judgment  having  been  given  against  him,  be 
has  appealed  to  this  court. 

The  principal  question  in  this  case  respects  the  admissibility 
of  the  testimony  offered  by  the  defendant  and  rejected  by  the 
court  below.  With  respect  to  evidence  admissible  upon  the 
general  issue  there  is  a  clear  distinction  recognized  by  all  the 
books  of  authority  between  actions  of  trespass  vi  et  armis,  and 
actions  upon  the  case,  as  this  was.  In  the  former  any  special 
matter  of  justification  must  be  pleaded,  and  cannot  be  given  in 
evidence  upon  the  general  issue;  but  in  the  latter  the  plaintiff 
is  obliged  to  state  in  substance  the  whole  circumstances  of  his 
case  in  his  declaration,  and  can  only  recover  upon  the  justice 
and  equity  of  his  whole  case.  Whatever  will,  therefore,  in 
equity  and  justice,  according  to  the  circumstances  of  the  case, 
bar  the  plaintiff's  recovery,  may  be  given  in  evidence  by  the 
defendant  upon  the  general  issue:  see  2  8tr.  872;  1  Wils.  Bep. 
44-5;  174-5;  Peak's  Ev.  284;  and  3  Burr.  1363. 
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It  is  a  fandamental  principle  of  moral  and  social  juBtice, 
that  no  one  shall  exercise  his  right  to  the  injury  of  another. 
The  inundation  of  the  defendant's  improvements,  by  the  erec* 
tion  of  the  plaintiff's  mill-dam  to  a  height  beyond  what  was 
authorized  by  the  order  establishing  it,  was  a  manifest  viola- 
tion of  thia'principle,  and  a  nuisance  to  the  defendant,  which 
he  had  a  right  peacefully  to  remove,  provided,  however,  he  did 
not  in  so  doing  transgress  the  bounds  of  a  bare  removal  or 
abatement  of  the  nuisance,  and  molest  the  plaintiff  in  the 
lawful  exercise  of  his  rights.  Evidence  of  these  circumstances 
was  clearly  admissible  under  the  general  issue,  and  the  court 
below  erred  in  rejecting  it.  Several  objections  are  made  to  the 
declaration,  one  of  which  seems  to  merit  attention.  The  decla- 
ration charges  the  continuance  of  the  injury  to  the  plaintiff 
nntil  the  time  when  the  declaration  was  filed,  whereas  the 
plaintiff  in  this  action  could  legally  recover  only  for  damages 
he  had  sustained  up  to  the  commencement  of  the  suit,  which 
in  this  case  was  the  emanation  of  the  writ.  In  other  respects 
the  declaration  is  correct. 

Judgment  reversed,  the  verdict  of  the  jury  set  aside,  and  the 
cause  remanded  for  new  proceedings  to  be  had  therein  not  in- 
consistent with  the  foregoing  opinion,  etc. 


Crews  v.  Willi ams, 

[2  Bibb,  962.] 

Setoff. — ^A  debt  due  from  a  testator  cannot  be  set  off  against  a  demand 
accruing  to  the  executor,  after  the  death  of  the  testator. 

Liability  of  Executor.  ^Where  the  executor  has  disbursed  the  whote 
of  the  assets,  equity  will  not  make  the  executor  liable,  ou  a  verbal  agree- 
ment, to  set  off  tho  demand,  accruing  to  him  as  executor,  against  a  debt 
due  from  the  testator. 

Thb  ease  is  stated  in  the  opinion. 

By  Court,  Boyus,  0.  J.  The  plaintiff  in  error  brought  his 
bill  to  compel  the  defendant  to  set  off  a  judgment  obtained 
by  him  against  them  as  executors  of  William  Todd,  deceased, 
upon  a  covenant  executed  by  Todd  in  his  lifetime,  against  a 
judgment  obtained  by  them  against  him  upon  a  bond  executed 
to  ttiem  as  executor,  since  the  death  of  said  Todd;  in  which  he 
alleges  that  the  bond  on  which  they  had  obtained  a  judgment 
was  given  by  him  for  property  purchased  of  the  executors  of 
the  estate  of  Todd;  that  at  the  time  he  made  the  purchase  he 
held  Todd's  deed  of  coyenant,  upon  which  he  afterwards  prose- 
euted  suit  and  obtained  a  judgment;  that  it  was  agreed  between 
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him  and  the  executors  that  he  should  be  allowed  the  amount 
due  from  Todd  to  him^  as  a  set-off  to  the  bond  he  had  given 
them^  when  a  final  settlement  should  be  made;  that  they  had 
refused  either  to  pay  the  amount  of  his  judgment  or  allow  it  by 
way  of  set-off  against  theirs.  The  answer  denies  the  agree> 
ment  that  one  demand  should  be  set  off  against  the  other,  and 
states  that  they  had  fully  administered  the  estate  of  their  tes- 
tator at  the  time  the  plaintiff  instituted  his  suit  at  law. 

On  a  final  hearing  the  inferior  court  dismissed  the  bill  with 
costs,  to  which  the  plaintiff  prosecutes  this  writ  of  error. 

Considering  this  case  abstracted  from  the  agreement  set  forth 
in  the  bill,  that  one  debt  should  be  set  off  against  the  other, 
the  decree  of  the  circuit  court  is  evidently  correct;  for  it  is  a 
well-settled  principle,  that  where  an  executor  sues  for  a  cause 
of  action  arising  after  the  death  of  the  testator,  the  defendant 
cannot  set  off  a  debt  due  to  him  from  the  deceased  in  his  life- 
time: Burton  y.  Chinn,  administrator,  Willis,  103;  Hard.  252. 
For  if  set-off  of  that  nature  were  permitted,  it  would  frequently 
alter  the  course  of  distribution,  and  subject  the  executors  to  a 
devastavit,  as  by  that  means  debts  of  an  inferior  dignity  would 
be  frequently  discharged  before  debts  of  a  superior  degree. 

Considering  this  cause  with  reference  to  the  agreement,  the 
case  will  not  be  altered.  The  agreement  was  by  parol,  and 
cannot  bind  the  executors  to  pay  the  debt  out  of  their  own  es- 
tate; it  could  only  bind  the  estate  of  their  testator,  and  not 
then,  unless  there  was  sufficient  to  pay  all  the  debts  of  a  superior 
or  equal  dignity.  When  this  promise  should  have  been  made^ 
the  estate  was  insufficient  for  the  payment  of  the  debts;  the 
promise  then  was  without  consideration,  and  such  as  a  court  of 
chancery  will  not  enforce.  The  defendants,  as  appears  bom 
the  proof  in  this  cause,  have  paid  debts  of  their  testator  to  a 
much  larger  amount  than  the  assets  which  have  come  to  their 
hands,  and  had  at  the  time  the  plaintiff  commenced  his  action 
at  law  actually  disbursed  the  whole  amount  of  assets,  except 
one  pound  eleven  shillings  and  six  pence,  as  appears  by  the 
verdict  of  the  jury.  There  is  no  principle  of  morality  upon 
which  the  circuit  court  could  have  decreed  one  judgment  to 
have  been  set  off  against  the  other;  for  the  defendants  having 
advanced  more  than  they  had  assets  in  their  hands,  became 
creditors  to  that  amount;  as  the  law  had  given  them  the  bdvan* 
tage,  their  equity  being  equal,  a  court  of  ohanoeiy  oouid  not 
interfere. 

Decree  affirmed. 


OASES 

IN  THE 

SUPERIOR  COURTS 

OF 
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HoBSKiNS  V.  Williamson. 

[1 T.  V,  P.  OBAMiaom,  146.] 

Bight  of  AonOK. — Where  a  bond  is  made  payable  to  A*  as  theezeentof 
of  B,,  and  A  dies,  it  v/as  held  that  the  right  to  sue  npon  the  bond  was 
in  the  representatiye  of  A.,  and  not  of  B, 

AcmoN  on  a  bond  given  by  B.  Waldberger,  Williamson's  tes- 
tator, to  H.  B.  Jones  and  Frances  Fox,  as  ezecutriees  of  Henry 
Bourqoin,  deceased.  Horskins  brought  the  action  as  adminis- 
tratrix de  bonis  non,  with  the  will  annexed  of  H.  B.  Jones,  the 
Bnrviying  obligee.  The  question  presented  by  the  plea  in  bar, 
was  whether  the  right  of  action  was  in  the  personal  representa- 
tive of  Bourquin,  or  in  the  plaintiff. 

Ifoel  and  Berrien,  for  the  plaintiff,  urged  that  as  tbe  bond  was 
given  to  Jones  and  Fox,  as  executrices,  that  the  right  of  suing 
on  this  bond  never  was  in  Bourquin,  and  that  therefore  the 
light  of  action  could  not  pass  to  his  representative,  but  was 
vested  in  the  plaintiff,  the  administratrix  of  the  sui^viving 
obligee:  1  Wils.  172;  11  Vin.  108,  sec.  7;  Id.,  sec.  6;  Id.  110, 
aeo.  17;  Id.,  sec.  16;  Id.  109;  2  Freem.  139;  Chan.  Ca.  224; 
Vent.  275;  2  Lev.  100;  10  Mod.  316;  6  Id.  181;  4  T.  B.  619, 
622;  7  T.  B.  45;  Yem.  94;  Id.  473;  2  Id.  362;  3  Bac.  Ab.  20. 

Harris,  cmira,  cited  Doug.  637;  Salk.  306;  Skin.  148,  pL  16; 
6  Mod.  290;  Ld.  Baym.  1072;  4.  T.  B.  619,  622. 

Chablton,  J.  The  strong  current  of  English  authorities  runs 
in  favor  of  the  present  plaintiff  to  recover  this  bond;  and  I 
think  the  apprehension  suggested  of  its  being  considered  a 
component  part  of  the  assets  of  the  executrix  of  the  first  taa- 
iator,  are  not  well  founded. 
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The  right  to  maintain  this  action  is  one  thing,  the  rignt  to 
the  money  when  recovered  is  another.  The  bond  is  given  to 
H.  B.  Jones  and  Frances  Fox,  executrices  of  H.  Booiqnin,  it 
is  80  stated  in  the  bond.  It  is  not  alleged  anywhere  that  thia 
is  a  debt  due  to  the  surviving  obligee  in  her  individual  capacity. 
Where  there  is  the  danger  of  the  amount  of  this  bond  being 
considered  as  assets  in  the  hands  of  the  administratrix  de  bonii 
noriy  courts  of  law,  as  it  has  been  said  by  defendants'  attorney, 
will  take  notice  of  trusts,  and  upon  this  principle  have  gone  so 
far  as  to  allow  pleas  not  consistent  with  a  bond.  In  addition 
to  the  authority  of  4  T.  B.  619, 622,  the  cases  of  Rudge  v.  Birch, 
1  T.  B.  622,  and  Winchester  y.  Kedy,  1  T.  B.  619,  might  have 
been  cited.  These  cases  show  that  courts  of  law  are  authorized 
to  guard  and  protect  the  beneficial  interest  of  the  cestui  que  trust 
whenever  that  interest  is  connected  with  cases  brought  properly 
before  them.  And,  therefore,  if  an  apprehension  is  entertained 
of  an  improper  application  of  money  which  a  trustee  has  been 
allowed  to  recover  in  courts  of  law,  they  can  take  the  trust 
under  their  control,  and  through  the  medium  of  the  sheriff,  dir 
rect  the  money  in  its  proper  channel;  they  can  prevent  a  con- 
fusion of  interest  by  designating  the  proper  party  to  be  bene- 
fited, as  was  done  in  the  case  of  Winchester  y.  Keely. 

If  such  latitude  is  now  given  courts  of  law  over  trustSy  the 
fears  of  the  representatives  of  H.  Bourquin,  the  first  testator, 
should  disappear;  for  the  law  as  well  as  the  circumstances  of 
the  case  show  the  capacity  of  the  plaintiff  to  be  that  of  a  trustee, 
and  that  the  beneficial  interest  is  in  the  heirs  of  the  first  tes- 
tator. There  cannot  be  a  mistake  as  to  assets.  The  case  in  7 
T.  B.  does  not  deny  the  power  of  courts  of  law  to  take  notice 
of  trusts  with  the  restrictions  mentioned;  but  they  shall  not  so 
far  take  notice  of  them  as  to  throw  down  the  barriers  estab- 
lished between  those  courts  and  the  chancery.  The  principal 
objection  of  the  defendants'  counsel,  I  think,  I  have  now  satis- 
factorily disposed  of.  It  remains  for  me  to  consider,  whether 
this  action  should  have  been  instituted  by  the  plaintiff,  or  a 
representative  of  the  first  testator. 

The  cases  cited  by  the  defendants'  attorney  prove  the  right 
of  the  representative  of  the  first  testator  to  control  the  ultimate 
beneficial  interest,  but  do  not  controvert  the  right  of  the  plaintiff 
in  this  action  to  recover.  The  case  quoted  from  Douglass  is 
not  analogous.  The  question  then  could  not  occur,  because  as 
the  administratrix  durante  minore,  the  estate  had  terminated, 
no  subsequent  administration  could  interfere  with  the  set.  /a. 
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of  the  exeoutor.  The  principles,  in  Salkeld  are  not  opposite, 
because  it  does  not  appear  that  there  were  conflicting  xights, 
as  in  the  present  case.  The  same  observation  mil  apply  to  the 
case  in  Baymond. 

Bat  the  cases  cited  by  the  plaintiff's  counsel  are  conclusive, 
and  with  a  substitution  of  bond  for  note  one  case  is  in  point: 
Betts  V.  MUchel,  10  Mod.  315.  The  case  of  Jenkins  v.  Plume,  6 
Mod.  181,  establishes  this  doctrine,  "  that  when  executor  re« 
covers  in  a  case  in  which  he  need  not  name  himself  as  execu<* 
tor,  and  dies  intestate,  his  administrator  shall  sue  executor, 
and  not  the  administrator  de  bonis  non.'*  And  it  appears  if  a 
bond  is  given  or  a  note  made  to  the  executor  for  an  antecedent 
debt  due  to  the  testator  the  executor  may  sue  in  his  individual 
capacity^  and  that  the  mention  of  his  derivative  capacity  is  sur- 
plusage, not  affecting  his  right  to  recover:  1  Boll.  Ab.  602;  1 
Esp.  217. 

If  upon  this  principle,  therefore,  Henrietta  B.  Jones,  as  sur- 
viving obligee,  had  a  right  to  maintain  this  action  in  her  indi* 
vidual  capacity,  surely  that  right  can  be  delegated  to  no  other 
person  than  the  person  who  represents  her  estate.  And  thia 
€Ourt  will  take  care  that  the  trust  is  properly  discbaKged. 

Plea  overruled. 


Strafftn  V.  Newell. 

[1 T.  U.  P.  Qbabltov,  168.] 

PDWSB  of  Pabtnes. — ^While  as  a  general  proposition  one  partner  eannol 
bind  another  by  deed,  yet  in  the  regular  coarse  of  bnsinees,  as  in  the 
ezecation  of  a  charter  party,  he  may  do  so. 

CoTENAin?  by  Straffin's  administrator  upon  a  charter  party 
signed  and  sealed,  ''Thomas  and  Bobert  Newell."  A  verdict 
was  rendered  for  the  plaintiff,  and  a  motion  was  made  in  arrest 
of  judgment,  upon  the  ground  that  one  partner  cannot  execute 
a  deed  binding  upon  the  other. 

Davis  and  Berrien,  in  support  of  the  motion. 

Leake,  against  it. 

Chablton,  J.  The  point  for  the  decision  of  the  court  is, 
whether  one  partner  can  bind  another  by  deed  ?  The  general 
principle  of  the  law  is,  that  all  partners  are  bound  by  what  one 
of  them  does  in  the  course  of  the  business;  quoad  hoc  each 
partner  is  considered  as  the  authorized  agent  of  the  rest,  and 
%11  are  respectively  implicated,  and  each  becomes  liable  to  the 
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fullest  extent,  in  such  trade  or  business:  Law  of  Part.  105; 
Davies'  Bank  Law,  8. 

It  is  said  that  partnerships  only  embrace  chattel  interests, 
and  the  free  disposition  of  these  requires  not  the  solemnity  of 
deeds  or  indentures.  The  right  of  one  to  bind  the  interests  of 
all  is  wisely  restrained  within  the  limits  of  personal  estate,  and 
it  is  with  a  view  to  this  that  partners  are  allowed  to  bind  each 
other  by  deed :  Amer.  Lex.  Mer.  437, 

It  is  also  laid  down  in  the  case  of  Gerard  v.  Basse,  1  Dall. 
119  [1  Am.  Dec.  226],  that  "  one  partner  cannot  execute  a  deed 
for  another."  But  the  case  principally  relied  on  by  Davis  and 
Berrien  is  Harrison  v.  Jackson,  7  T.  E.  207,  where  it  is  said  bv 
Lord  Kenyon,  C.  J.,  "  that  the  law  of  merchants  is  part  uf  the 
law  of  the  land.  And  in  mercantile  transactions  in  drawins 
and  accepting  bills  of  exchange,  it  never  was  doubted  but  that 
one  partner  might  bind  the  rest.  But  the  power  of  binding 
each  other  by  deed  is  now,  for  the  first  time,  insisted  on,  ex- 
cept in  the  nisi  priiis  case  cited,  the  facts  of  which  are  not  suf- 
ficiently disclosed  to  enable  me  to  judge  of  its  propriety.'' 

I  have  given  to  this  case,  and  to  all  others  I  have  had  an  op- 
portunity of  inspecting  on  this  subject,  the  most  attentive  in- 
vestigation, and  whilst  I  assent  to  the  general  propositions  of 
Lord  Kenyon  and  of  Shippen,  I  do  not  conceive  that  they  apply 
to  the  mercantile  transaction  of  a  charter  party.  It  does  not  say 
in  this  case  of  7  T.  R.  upon  what  kind  of  agreement  covenant 
was  brought,  and  I  can  find  no  cases  of  actions  upon  charter 
parties  where  the  question  was  directly  involved,  as  it  relates 
to  the  signatures  of  the  partners;  but  there  is  a  case  in  point  aa 

to  the  liability  attached  to  both  or  all  of  the  owners  of  a  ship 
bj  the  signature  and  seal  of  one.  It  is  thus  stated  in  Beawes' 
Lex  Mercatoria,  who  cites  2  Boll.  Abr.  22,  "it  an  indenture  of 
charter  party  be  made  between  A.  and  B.,  owners  of  the  ship 
of  the  one  part,  and  C.  and  D.  merchants  of  the  other  part,  and 
A.  only  seals  the  deed  on  the  one  part,  and  0.  and  D.  on  the 
other  part;  but  in  the  indenture  it  is  mentioned  that  A.  and  B. 
covenant  with  0.  and  D.,  and  C.  and  D.  covenant  with  A.  and  B. 
In  this  case  A.  and  B.  may  join  in  an  action  against  O.  and  D., 
though  B.  never  seals  the  deed,  for  he  is  a  party  to  the  deed, 
and  C.  and  D.  have  sealed  the  other  parts  to  B.  as  well  as  to  A. : 
Beawes'  Lex  Meroa.  188. 

If  one  of  the  freighters  or  owners  of  a  ship,  quoad  hoc  part- 
ners, can  bind  the  others  by  his  seal,  a  fortiori  the  signatnrs 
and  seal  of  one  merchant  then  can  bind  the  other  in  this  speeiM 
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of  meroaniile  contract;  because  in  the  one  case  there  is  only  a 
•pedal,  and  in  the  other  a  general,  partnership,  the  prindplee 
oi  which  are  more  liberal  and  extended. 

I  bottom  my  decision  on  the  broad  ground  that  a  charter 
party  is  ezclnsiTely  a  mercantile  transaction,  and  always  in  the 
course  of  trade.  The  general  proposition  of  Lord  Kenyon  must 
refer  to  deeds  not  in  the  course  of  trade;  I  mean  a  deed  so  in- 
separably incidental,  so  closely  blended  with  partnerships  and 
mercantile  pursuits,  as  the  contract  of  charter  party  is.  A  char- 
ter party  is  as  essential  in  the  course  of  trade,  as  the  n^gotia- 
ticn  of  bills  of  exchange;  and  I  can  perceive  no  difference  be- 
tween the  exigencies  which  would  impose  a  liability  in  the  one 
ease,  and  destroy  it  in  the  other.  This  contract  could  not  have 
been  in  the  contemplation  of  judges  when  they  decided  that 
one  partner  could  not  bind  the  other  by  deed.  The  silence  of 
the  books,  when  it  is  supposed  that  many  cases  might  have  oc- 
curred, affords  the  strongest  reasons  to  belieye  that  the  deed 
of  charter  party  is  not  within  the  general  principle  stated  by 
Kenyon  and  Shippen.  The  deeds  they  speak  of  are 'those 
which  reach  the  separate  estates  of  the  partners,  are  uncon- 
nected with  the  partnership,  or  haye  no  relation  to  the  course 
of  trade. 

A  charter  party  has  so  peculiar  a  view  to  mercantile  matters 
and  ideas,  that  all  the  parties  covenanting  become  liable  in  a 
given  extent  as  partners  according  to  the  law-merchant:  Law 
of  Part.  89;  and  like  all  mercantile  contracts,  it  ought  to  have 
a  liberal  interpretation:  Doug.  277.  I  have  consulted  some 
merchants  on  this  subject,  and  they  inform  me,  that  it  is  cus- 
tomary either  to  sign  the  name  of  the  firm,  or  for  one  partner 
first  to  sign  his  own  name,  and  then  add  "  for  self  and  other 
partners,'*  mentioning  their  names.  Still,  however,  there  is 
but  one  seal,  and  the  signature  is  by  one.  I  have  also  exam- 
ined a  printed  precedent,  and  I  find  it  is  signed  and  sealed  in 
the  manner  of  this,  which  illustrates  the  understanding  of 
writers  on  the  subject. 

The  motion  in  arrest  of  this  judgment  is,  therefore,  ovenniled. 
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State  v.  Corporation  of  Savannah. 

[1  T.  U.  p.  CtaAwnni,  Mg 

PofWBB  OF  CoBPOBATlOK  TO  PuNiSH.^The  keeping  ot  ft  gamiog-lioiiM 
being  an  indictable  oflbnae,  the  punishment  of  which  is  "within  the  ex* 
doeive  jnriBdiction  of  the  conrtB,  no  oorponte  court  ean  take  cogni- 
zance and  punish  therefor,  ezdnding  the  party  horn  » trial  \j  jnxj. 

Tas^  oaae  is  stated  in  the  opinion. 
MUcheU  and  BuUochf  for  the  state. 

Sdbersham,  contra, 

Chasltox^  J.  A  oerUorari  was  issaed  from  this  court  to  bring 
before  it  the  proceedings  of  the  mayor  and  alderman  of  the  cii^ 
of  Savannah,  acting  as  a  common  oooncil,  upon  the  deposition 
of  Vincent  Pendergast,  which  states  that  the  mayor  and  alder- 
man did,  on  the  twenty-sixth  day  of  December  last,  impose 
upon  the  deponent  fines  to  the  amount  of  one  hundred  and 
fifty  dollaiSy  exdosiye  of  costs,  for  keeping  a  faro  bank,  or 
table. 

It  appears,  to  the  return  made  in  evidence  to  the  writ  ci 
cerHorari,  that  this  person  was  fined  on  the  twenty-sixth,  for 
keeping  a  faro  table  on  the  fif teenUi  December,  thirty  dollars 
and  costs;  for  keeping  a  faro  table  on  the  sixteenth,  the  same 
sum  and  costs;  for  keeping  a  faro  table  on  the  seventeenth,  the 
same  sum  and  costs;  and  for  keeping  a  faro  table  on  the  nine- 
teenth, the  same  sum  and  costs;  and  for  keeping  a  faro  table  on 
the  twentieth,  the  same  fine  of  thirty  dollars  and  costs.  It  also 
appears  from  the  return,  that  these  fines  were  all  imposed  at 
one  sitting  of  council  on  the  twenty-sixth  December,  as  is 
sworn  to  by  Pendergast.  It  appears  that  these  fines  were  im- 
posed in  consequence  of  the  information  of  witnesses;  bat  it 
does  not  appear,  from  any  of  the  proceedings  of  council,  that 
Pendergast  was  cited  before  them,  or  had  any  other  notice  of 
their  proceedings. 

In  this  country  no  person  can  be  injured  in  hia  personal 
property  without  an  opportunity  of  defending  himself.  He  has 
the  right  of  being  confronted  with  his  accusers,  and  of  being 
apprised  of  the  accusation  against  him.  "Audi  aUerampartem" 
is  a  maxim  of  natural  justice  dear  to  the  human  heart,  and  as- 
sociated with  every  principle  of  our  jurisprudence.  Conviction, 
founded  upon  an  ex  parte  accusation,  is  the  most  terrible  species 
of  despotism  that  the  human  mind  can  conceive.  It  is  not 
only  a  violation  of  the  most  obvious  dictates  of  common  law. 
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but  it  is  deetitute  of  eyezy  principle  by  whibb  the  social  com- 
pact is  supported. 

Upon  the  ground  alone,  then,  that  the  party  had  not  been 
summoned  to  answer  to  the  charge  exhibited  against  him,  I 
would  feel  myself  authorized  to  quash  their  proceedings.  I 
would  quash  them  upon  what  I  conceiye  to  be  an  infringement, 
a  gross,  unwarrantable,  dangerous  infringement  of  a  funda- 
mental principle  of  eternal  justice,  and  of  the  genius  and  sim- 
plicity of  our  particular  form  of  goyemment.  But  it  is  not 
necessary  to  resort  to  these  high  grounds  of  abs{ract  justice 
alone  to  destroy  their  proceedings.  No  law  is  better  estab- 
lished than  that  of  corporations;  and  it  is  settled  by  that  law 
that  a  corporation  can  inflict  no  punishment,  or  proceed  against 
any  person  for  a  supposed  o£fense,  unless  particular  notice  is 
given  the  person  against  whom  they  are  about  to  proceed,  in 
order  that  he  may  prepare  his  defense. 

In  Bex  y.  Common  Council  of  Liverpool,  2  Burr.  731,  it  is 
there  said  by  Lord  Mansfield,  that  the  person  intended  to  be 
amoyed,  should  have  a  particular  summons  to  answer  to  the  par- 
ticular charge.  In  the  case  of  Bex  y.  University  of  Cambridge, 
all  the  judges  agreed  that  the  want  of  a  summons  was  an  incur- 
able error,  and  on  this  point  the  expressions  of  Justice  For- 
tesoue  are  so  impressive,  that  I  cannot  avoid  inserting  them. 
"The  objection,"  says  the  judge,  "for  want  of  notice,  can 
never  be  got  over.  The  laws  of  God  and  man  both  give  the 
party  an  opportunity  of  making  his  defense  if  he  has  any.  I 
remember  to  have  heard  it  said  by  a  very  learned  man  upon 
such  an  occasion,  that  even  God  himself  did  not  pass  sentence 
upon  Adam  before  he  was  called  upon  to  make  his  defense. 
*  Adam,'  says  God,  *  where  art  thou;  hast  thou  eaten  of  the 
tree  whereof  I  commanded  that  thou  shouldst  not  eat?'  And 
the  same  question  was  put  to  Eve  also:"  1  Str.  567. 

These  were  decisions  upon  returns  to  mandamus  tor  restora- 
tion to  corporate  oflices.  But  the  principle  is  a  general  one, 
and  applies  to  the  acts  of  corporate  bodies,  whether  proceeding 
on  a  disfranchisement  or  against  a  private  person,  for  a  sup- 
posed violation  of  a  by-law.  The  observations  of  Justice  For- 
tescue  are  confined  to  no  particular  proceedings,  but  are  founded 
on  the  broad  basis  that  the  laws  both  of  God  and  man,  give 
the  party  an  opportunity  to  make  his  defense  if  he  has  any. 

The  ground  being  sufficient  to  set  aside  their  proceedings,  it 
18  not  absolutely  necessary  that  I  should  advert  to  the  uncon- 
stitutionality of  the  summary  jurisdiction  undertaking  to  inflict 
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a  punishment  for  a  crime  or  misdemeanor.  I  shall,  howeYer, 
dispose  of  that  objection,  in  order  that  our  fellow-citizens  may 
precisely  know  upon  what  footing  their  constitutional  liberty 
stands,  the  third  article  of  the  constitution  declaring  that  the 
superior  courts  shall  have  final  and  exdusiye  jurisdiction  in  all 
criminal  cases.  The  recorder  would  confine  this  jurisdiction  to 
crimes,  as  contradistinguished  to  misdemeanors,  and  he  relies 
upon  Blackstone  for  the  distinction  which  he  attempted  to 
establish.  No  such  distinction,  however,  is  warranted  by  that 
authority,  in  his  definition  of  crime,  he  says  a  crime  or  misde- 
meanor, is  an  act  committed  or  omitted  in  violation  of  a  puhlio 
law,  either  commanding  or  forbidding  it 

This  general  definition  comprehends  both  crimes  and  misde- 
meanors, which,  properly  speaking,  are  mere  synonymous  terms: 
4  Bl.  Com.  4,  6.  The  annotator.  Christian,  says  that  in  the 
English  law  misdemeanor  is  generally  used  in  contradistinction 
to  felony;  oflfenses  and  misdemeanors  denote  inferior  crimes; 
so  says  Judge  Wilson,  in  his  work,  vol.  8,  p.  4,  and  so  say  I. 
Is  the  injury  of  an  indictable  nature?  This  is  the  only  ques- 
tion to  be  asked  in  ascertaining  the  powers  of  a  summaiy 
jurisdiction.  If  it  is  indictable  there  is  no  power  short  of  a 
convention  can  deprive  a  superior  court  of  its  final  and  ex- 
clusive jurisdiction.  No  act  of  the  legislature  can  directly,  or 
per  obliquum,  deprive  the  superior  court  of  that  jurisdiction. 
All  acts  of  that  description  I  would  without  any  land  of  hesi- 
tation declare  unconstitutional.  I  will  not  sit  here  and  suffer 
the  constitution  to  be  violated;  no,  not  by  the  legislature,  and 
certainly  not  by  a  small  body  of  men  clothed  with  a  "little 
brief  authority,"  and  exercising  a  puny  legislation  upon  matters 
of  city  police. 

Is  the  keeping  of  a  public  gaming-house  or  table  an  indicta- 
ble offense? 

Mr.  Bullock  has  canvassed  the  question  with  great  deameaSy 
learning,  and  ability;  and  if  I  did  not  know  before  that  it  was 
an  indictable  offense,  he  has  convinced  me  that  it  is. 

It  is  expressly  said  that  a  man  may  be  indicted  for  keeping  a 
gaming-house;  a  gaming-house  being  a  nuisance  or  offense 
against  the  public  police:  4  Bl.  Com.  167.  This  is  a  part  of 
that  law  which  our  ancesters  brought  from  England,  and  is  not 
impaired  by  our  fundamental  laws. 

The  person  keeping  a  gaming-house  may  still  be  indicted  for 
a  nuisance  or  proceeded  against  under  the  fifth  section  of  the 
act  to  suppress  lotteries,  and  prevent  other  excessive  and  de- 
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ceitfal  gaming,  passed  February  29,  1764:  Marb.  and  Crawf. 
Dig.  261 ;  and  this  action  directs  that  the  persons  o£fending  shall 
be  proceeded  against  by  indictment. 

But  it  is  always  safest  to  proceed  under  the  common  law  no- 
tion of  a  nuisance,  because  there  is  less  difficulty  in  proving 
the  nuisance  than  the  loss  of  particular  sums  under  the  fifth 
section  of  the  provincial  act  of  1764;  and  it  is  the  safest  upon 
another  ground,  because  many  parts  of  the  act  of  1764  cannot 
now  be  carried  into  effect  from  the  important  change  made  in 
the  jurisdiction  of  magistrates  by  our  constitution. 

It  there  appears  that  the  deponent  Pendergast  is  charged 
with  an  indictable  offense,  for  which  the  corporation  of  Savan- 
nah have  attempted  to  inflict  a  fine.  This  outrage  upon  our 
constitution  I  will  now  prevent,  and  will  prevent  in  all  similar 
cases.  Moral  and  good  men  ought,  however,  as  was  observed 
by  Mitchel,  not  to  be  alarmed  by  this  check  on  the  public  au- 
thority of  the  corporation;  they  ought  not  to  be  alarmed  be- 
cause a  most  exemplary  punishment  is  annexed  to  a  conviction 
in  this  court.  I  have  snatched  the  victim  from  the  city  officer, 
that  he  may  have  a  trial  by  juiy  and  all  other  privileges  which 
are  guaranteed  by  the  constitution  to  a  citizen,  without  any  re- 
gard to  extrinsic  circumstances.  But  having  a  knowledge  of 
an  offense  having  been  committed,  which  strikes  at  the  root  of 
public  morality,  it  is  my  duty  to  take  notice  of  the  offender. 

It  is  therefore  ordered  that  a  warrant  do  issue,  upon  affidavits 
to  be  taken  by  the  major,  that  a  gaming-tabe  and  disorderly 
house  was  kept  by  Vincent  Pendergast,  and  that  he,  therefore, 
be  recognized  to  appear  at  the  next  superior  court  to  answer  to 
a  bill  of  indictment  for  a  nuisance;  in  the  meantime,  let  the 
proceedings,  as  they  appear  upon  the  return  of  the  certiorari^ 
be  quashed  and  the  deponent  be  discharged  from  any  process 
of  the  city  council  which  may  have  issued  thereupon. 

Proceedings  of  the  corporation  quashed. 


Ross  V.  Grimball. 

[1 T.  U.  P.  OoMMLaoK,  968.] 

8FBGIFI0  Pebfobjcakcs— Right  to.~A  specifio  performance  of  a  cea- 
tract  for  the  conveyance  of  a  good  and  sufficient  title  to  real  property 
will  not  be  decreed,  unless  the  grantor  can  place  in  the  hands  of  the 
grantee  all  the  muniments  of  title  sufficient  to  enable  him  to  make  oal 
a  title  in  ejectment. 

Bill  in  equity.    The  case  appears  from  the  opinion. 
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Harris,  for  ihe  plaintiff. 
Nod,  for  the  defendant. 

Ohabutoh,  J.  The  bill  states  that  FranoiB  Boas  and  Paul 
Grimball  having  entered  into  articles  of  agreement  for  the  pnr- 
ohase  of  a  tract  of  land  in  Liberty  connly,  called  WoodTille, 
drcmnstances  intervened  subsequent  to  the  execution  of  the 
agreement,  from  which  Boss  thought  himself  delivered  from  a 
specific  performance  of  it;  that  Paul  Grimball  filed  a  bill  on 
the  equity  side  of  the  superior  court  for  a  specific  performanoe 
of  it,  and  in  March  term,  1807,  obtained  a  decree  from  which 
Boss  appealed;  that  the  case  came  on  again  on  the  appeal  in 
the  last  March  term,  when  the  jury  returned  the  following  ver* 
diet  in  favor  of  the  respondent  Grimball:  "We  find  for  the 
plaintiff  eight  thousand  dollars,  with  interest  from  the  twenty^ 
fifth  day  of  April,  1807,  and  costs  of  suit,  and  that  the  plaintiil 
cause  good  and  sufficient  titles  to  be  made  in  sixty  daya"  Thai 
in  pursuance  of  this  verdict  Grimball  left  with  Boss,  sometime 
in  April,  titles  executed  by  him  and  his  wife  to  the  Woodville 
tract  of  land;  that  upon  this  verdict  an  execution  has  been 
issued;  that  since  the  obtainment  of  the  said  verdict  the  com- 
plainant. Boss,  has  discovered  that  judgments  have  been  en- 
tered up  against  Ghimball  in  the  circuit  court  of  the  United 
States  for  the  district  of  Georgia,  before  the  date  of  the  said 
verdict,  for  the  sum  of  six  thousand  seven  hundred  and  foor- 
teen  dollars  and  twenty-eight  cents;  that  the  Uen  which  these 
judgments  fixed  upon  the  Wood?ille  estate,  previous  to  the  ver- 
dict, prevents  a  compliance  on  the  part  of  Grimball  with  all 
the  requisitions  of  the  verdict,  he  not  being  able,  under  these 
judgments,  to  give  good  and  sufficient  titles.  Boss  further 
states  in  his  Inll  that  he  was  unapprised  of  the  federal  judg- 
ments, at  the  time  the  verdict  on  the  appeal  was  rendered  in 
favor  of  Grimball,  and  upon  the  grounds  stated  in  this  ab- 
stract of  his  bill,  prays  that  a  temporary  master  in  chancery 
may  be  appointed  to  report  to  this  court  the  nature  of  titles 
tendered  by  Grimball  in  compliance  with  the  terms  of  the  ver> 
diet;  that  Grimball  may  be  required  to  indemnify  Boss  against 
the  effects  of  the  said  federal  judgments;  and  that  an  injan<^ 
tion  may  issue  to  stay  all  further  proceedings  on  the  execation 
until  these  things  are  done. 

My  brother,  Harris,  who  argued  in  support  of  this  bill,  oon* 
tends  that  a  simple  title  from  Grimball  with  the  usual  relin- 
quishment of  dower  from  feme,  cannot  be  considered  aa  the 
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good  Bofficieni  titles  which  the  vezdict  reqnixes  to  be  giFCRi. 
On  this  point  I  perfectly  agree  with  him;  a  mere  naked  titie 
from  the  Tendor  is  not  soffident;  the  Tendee  must  be  put  in 
poBBesaion  of  all  the  muniments  of  the  eBtate,  by  whieh  he 
would  be  enabled  to  make  out  a  regular  deduotion  of  title  in 
the  action  of  ejectment.  The  grantor  must  either  put  the 
grantee  in  poBsession  of  the  mesne  oouTeyances,  or  he  must 
put  it  within  the  power  of  the  grantee  to  recover  them.  I  presume 
that  these  propositions  are  too  well  established  by  the  principles 
of  law  to  require  further  elucidation;  I  think  it  reasonable, 
therefore,  that  the  prayer  of  the  bill,  so  far  as  it  seeks  a  post- 
ponement of  the  operation  of  the  execution  until  it  is  ascer- 
tained whether  the  requisitions  of  the  venlict  haye  or  have  not 
been  complied  with  by  Mr.  Giimball,  should  be  granted;  and  I 
do  hereby  order  and  direct  that  the  clerk  of  the  superior  court 
of  the  county  of  liberty,  upon  whom  I  shall  quoad  hoc  deyolve 
the  functions  of  master  in  chancery,  do,  within  eight  days  from 
this  date,  make  a  report  to  be  deposited  with  the  clerk  of  the 
superior  court  of  Chatham  county  on  the  nature  of  the  tiUes 
tendered  by  Qrimball  to  Boss  in  pursuance  of  the  verdict;  and 
it  is  further  ordered  that,  after  levy  made,  an  injunction  do 
issue  to  stay  and  iubibit  the  sale  of  the  property  of  Francis 
Boss  until  a  decision  of  the  court  is  obtained  upon  the  filing  of 
this  report,  and  upon  a  motion  which  may  then  be  made  for  the 
dissolution  of  the  injunction. 

I  hope  my  brother  Noel  will  perceive  the  propriety  of  my  not 
going  into  a  full  investigation  of  the  principles  which  a  court 
of  chancery  recognizes  in  decreeing  a  specific  performance  of 
contract;  he  contended  that  the  judgments  in  the  circuit  court 
against  Mr.  Orimball  being  posterior  to  the  articles  to  convey, 
and  the  first  decree  in  favor  of  Grimball,  these  judgments 
could  not,  upon  the  authority  of  the  British  adjudications  in 
chancery,  defeat  the  right  of  Orimball  to  apply  for  a  spedfio 
performance.  If  it  should  be  deemed  necessary  to  investigate 
the  soundness  of  these  decisions  which  are  founded  upon  the 
principle  that  where  one  for  a  valuable  consideration  agrees  to 
do  a  thing,  such  executory  contract  is  to  be  taken  as  done,  and 
that  he  who  made  the  agreement  should  not,  by  neglecting  to 
perform  it,  be  in  a  better  plight  than  if  he  had  fairly  and  hon- 
estly performed  without  delay  that  which  he  had  agreed  to 
perform.  I  say  if  it  is  necessary  to  re-investigate  the  applica- 
bility of  the  decisions  founded  upon  this  principle  to  the 
judicial  relations  of  this  country,  I  conceive  it  is  not  competent 
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for  me  to  do  80  upon  the  ex  parte  matter  of  the  hill  before  me. 
Our  jadioial  i^tem  does  not  seem  to  me  to  militate  with  the 
adoption  of  the  chanceiy  proceedings  of  England,  and  I  shall 
therefore  feel  no  difficulty  in  sanctioning  a  bill  of  review  if  I 
shonld  be  impressed  with  the  necessity  of  reviewing  or  A-rftmiTfa, 
ing  a  decree  made  upon  a  former  bill.  Before  I  conclude,  I 
would  beg  leave  to  suggest  to  my  brother  Noel  that  the  case  of 
linch  V.  Earl  of  Winchelsea,  1  P.  Wms.  277,  does  not  seem  to 
go  the  lengths  contended  for  by  him.  In  that  case  a  spedfio 
performance  was  decreed  by  Lord  Harcourt,  which  was  con* 
firmed  by  the  house  of  lords.  It  is  said  in  2  Powell,  69,  that  a 
question  there  arose  before  Lord  Oowper,  whether  the  judgment 
creditors  who  were  puisne  to  the  agreement  should  be  paid 
their  debts;  and  his  lordship  decreed  that  they  should,  for  the 
equity  to  have  the  agreement  performed  was  not  strong  enough 
to  stand  in  the  way  of  the  creditors  who  had  a  lien  on  the 
estate.  Lord  Gowper  bottomed  his  decree  upon  the  inadequacy 
of  the  consideration  paid  to  the  thing  purchased.  The  doctrine, 
however,  is  strongly  and  unequivocally  laid  down  in  the  man- 
ner stated  by  my  brother  Noel  in  Peach  v.  Winchelsea,  cited  10 
Mod.  468;  where  it  is  said  that  articles  entered  into  for  the  sale 
of  the  debtor's  lands  for  a  valuable  consideration  and  the  money 
paid  bind  the  estate  in  equity,  and  therefore  must  prevail 
against  the  claim  of  any  judgment  creditor  mesne  betwixt  the 
articles  and  the  conveyance:  2  Powell,  68. 

I  am  not  prepared  to  say  that  all  the  decisions  of  the  BzLtish 
court  of  chanceiy  in  the  rule  of  equity,  which  considers  a  thing 
done  from  the  time  it  ought  to  have  been  done,  are  proper  for 
the  adoption  of  circumstances,  through  the  medium  of  which 
justice  and  honesty  would  call  for  an  abrogation  of  the  rule  as 
it  bore  upon  the  principles  of  a  particular  case.  If  ever  there 
was  a  case  which  required  a  suspension  of  the  ^^ill,  it  was  that  of 
Case  V.  Budele,  2  Yem.  280,  to  the  authority  of  which  1  shall 
never  be  persuaded  to  give  my  assent,  sitting  here  to  distribute 
justice  upon  the  principles  of  sound  sense  and  moraliiy,  and 
that  honesty  which  is  deducible  from  natural  obligation.  I 
shall  not  consider  myself  bound  by  any  precedent  violation  of 
these  principles.  If  this  case  comes  before  me  again  in  the 
shape  I  have  suggested,  I  shall  endeavor  to  give  to  the  whole 
doctrine  that  complexion  which  may  be  most  suitable  to  the 
genius  and  simplicity  of  our  system  of  jurisprudence. 


Feb.  1810.]  SiNa  v.  Cook.  716 

King  v.  Cook. 

C 1  T.  n.  p.  GBABiooir,  986.] 

BfATTKBS  Submitted. — ^Where  the  Bubmiaaion  indiidM  "  all  aooamits  and 
other  matten  reepectiiig  property  of  every  nature  whatever/*  the  award 
need  ncft  he  confined  to  the  matters  between  the  parties  as  indiyidnala, 
hut  also  as  guardians  and  trustees. 

BiONniO  AWABD. — Where  the  submission  was  to  A.  and  B.,  and  if  they 
could  not  agree,  "they  are  empowered  to  choose  an  vmpireb"  ab 
award  signed  by  A  and  B.,  and  the  umpire,  la  valid. 

The  case  is  stated  in  the  opinion. 

Davia  and  Berrien,  for  the  plaintiff. 

Law8on,  for  the  defendant. 

« 

Ghablton,  J.  This  is  an  action  of  debt  brought  for  the  non* 
performance  of  an  arbitration  bond.  .  The  sabmission  recites, 
"  that  sundry  disputes  and  misunderstandings  having  arisen 
between  the  said  Boswell  £ing  and  William  Oook,  respecting 
certain  accounts."  It  then  proceeds  to  refer  those  disputes  and 
misunderstandings  to  the  arbitration  and  awards  of  Jonathan 
Fabian  and  Edward  Butler,  who  are  authorized  to  make  ''  a 
final  determination  of  all  accounts  and  other  matters  respecting 
property  of  every  ^nature  whatever."  If  those  arbitrators  could 
not  agree,  they  are  "  empowered  to  choose  an  empire."  At  the 
trial  an  award  was  offered  in  evidence,  which  is  in  these  words: 

''Mb.  Kino  and  Mr.  Cook: 

**  Gentlemen: — It  is  our  opinion  that  Mr.  Cook's  childron  are 
entitled  to  four  hundred  dollars  from  the  sale  of  lands  to  Mr. 
Collins,  after  deducting  John  Cole's  account,  as  by  Mr.  Cook's 
engagement. 

<  *  December  6, 1800.    (Signed. ) 

**  JONATHAli  FABXAK, 

**  Edwabd  Butler,  and 
"Alexander  Baillb." 

The  court  pennitted  this  award  to  be  given  as  evidence  to  the 
jury;  and  the  counsel  for  the  defendant  now  move  for  a  new 
trial  upon  the  following  grounds,  viz. :  1.  The  award  is  not  be- 
tween the  parties  submitting;  2.  It  is  not  certain;  8.  It  is  not 
final;  4.  It  is  not  made  by  the  arbitrators  to  whom  it  was  re- 
ferred; 5.  It  is  not  under  seal;  6.  It  is  not  notified  to  defend- 
ant; 7.  It  is  not  an  award  of  the  matters  in  difference;  8,  The 
verdict  is  not  between  the  parties  in  the  suit. 

The  verdict  is  contrary  to  the  charge  of  the  court  in  matter  of 
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law.    I  shall  dispoeo  of  these  ground's  in  the  order  in  which 
thej  are  stated. 

1.  Awards  are  not  construed  so  strictly  as  thej  were  formerlj 
and  in  Hawkins  t.  Colclough,  Lord  Mansfield  declares  *'  against 
erUical  niceties,  in  scanning  awards  made  l^  judges  of  the 
party's  own  choosing  in  order  to  the  determination  of  suits  be- 
tween them:"  1  Burr.  p.  274.  Oiving  this  award,  therefore,  a 
liberal  and  fayorable  construction,  can  it  be  considered  as  be- 
tween the  parties  submitting?  The  disputes  referred  to  in  the 
submission  might  have  existed  between  King  and  Cook  in  a 
Tarietj  of  capacities,  as  individuals,  as  guardians  or  as  trustees; 
and  when  the  award  does  not  designate  the  points  in  dispute, 
but  refers  to  all  difiEerences,  it  will  certainly  embrace  all  differ- 
ences which  were  laid  before  the  arbitrators;  and  the  limits  of 
BO  general  a  submission  rendered  unnecessary  a  specification  of 
the  matters,  with  which  those  differences  were  connected. 

The  submission  contemplates  an  adjustment  of  other  things 
than  a  settlement  of  accounts  between  King  and  Cook  in  their 
individual  capacities;  for  it  expressly  submits  other  matters, 
respecting  property  of  every  nature  whatsoever.  If  these  latter 
expressions  were  not  contained  in  the  award  I  should  doubt 
whether  it  relates  to  any  other  matter  but  a  settlement  of 
accounts  between  Cook  and  King  in  their  distinct  and  indi- 
vidual capacities,  for,  as  it  is  said  in  the  books,  you  cannot  call 
in  the  aid  of  an  averment  matters  dehors  to  explain  the  meaning 
of  the  arbitrators;  it  must  appear  on  the  face  of  the  award.  I 
can  perceive  nothing  in  the  award  itself,  therefore,  which  pre- 
cluded a  termination  of  disputes  as  they  existed  between  King 
and  Cook  as  guardians  of  his  children,  or  the  children  of  his 
wife. 

2.  The  certainty  of  an  award  is  one  of  its  indispensable  and 
essential  properties;  the  uncertainty  of  this  award,  it  is  con- 
tended, is  contained  in  these  words,  *' after  deducting  Hr. 
Cole's  account."  It  is  supposed  that  these  words  put  the  con- 
troversy afloat  again,  for  the  nature  or  amount  of  Cole's  account 
is  not  mentioned,  and  from  the  face  of  the  av^ard  it  does  not 
appear  whether  that  account  has  been  deducted  by  the  arbi- 
trators, or  whether  it  was  left  to  be  ascertained  by  the  future 
exposition  of  the  parties  themselves.  At  the  trial  I  was  of 
opinion  this  uncertainty  is  fatal  to  the  award,  and  so  charged 
the  jury;  but  Mr.  Lawson  gave  a  different  construction  of  it  to 
the  jury,  for  he  said  the  terms  '*  after  deducting"  presupposed 
an  investigation  of  Cook's  engagement,  as  it  is  termed  in  the 


Feb.  1810.]  Kino  v.  Cook.  717 

award,  and  an  asoertainment  and  deduoiion  of  Oole's  account, 
by  the  arbitrators,  conformably  to  that  engagement. 

Upon  this  constraction  the  juiy  mast  have  founded  their 
Terdict,  as  no  other  evidence  was  submitted  to  them.  The 
jury  was  a  special  one,  and  sworn  to  tiy  the  case  according  to 
equity,  and  the  opinion  they  entertained  of  the  evidence.  The 
uncertainty  of  this  award  is  a  subject  upon  which  there  may  be 
a  variety  of  constructions  and  opinions.  I  expressed  one,  the 
jury  another;  and  this  of  itself,  ingeniously  my  brother  Davis 
observes,  was  sufficient  proof  of  its  uncertainty.  The  award 
will  admit  of  the  construction  given  it  by  the  jury,  though  the 
one  expressed  by  the  court  was  the  most  strildng  and  obvious 
one.  There  is  then  the  opinion  of  the  court  one  way,  that  of 
the  juiy  another,  and  in  the  support  of  the  correctuess  of  each 
many  cogent  reasons  have  been  advanced.  It  is  in  general 
true  that  a  verdict  against  the  charge  of  the  court  is  a  good 
{ground  for  a  new  trial.  But  under  our  system  of  jurich 
prudence,  a  special  juiy  are  not  bound  by  the  strict  rules  of 
common  law,  but  may  mingle  in  their  determination  all  the 
established  principles  of -equity,  so  far  as  they  may  be  applica- 
ble or  analogous.  This  award  would  not  bear  the  nice  scruti- 
nies of  common  law  doctrines,  but  it  may  be  conformable  to 
equity  and  conscience.  The  decree  of  the  special  jury  may 
mold  itself  to  all  the  purposes  which  the  justice  of  the  case 
required,  and  it  is  laid  down  in  the  books  that  where  there  is 
fiometliing  upon  which  the  jury  has  raised  a  presumption  agree- 
ably to  all  the  purposes  which  the  justice  of  the  case  required, 
or  if  the  plaintiff  be  entitled  to  recover  in  conscience  and 
equity,  the  court  will  not  interfere  in  granting  a  new  trial:  4 
T.  B.  468;  Salk.  116,  644,  646,  648;  2  T.  E.  4. 

3.  It  is  requisite  that  the  award  be  final,  as  that  it  should  be 
certain;  but  if  it  is  certain  it  is  generally  final,  and  that  ground 
has  been  gotten  over  in  the  previous  investigation.  If  it  could 
embrace  the  disputes  between  King  and  Cook,  as  guardians 
to  his  children,  or  wife's  children,  and  it  appears  that  the  broad 
expressions  of  the  submission  would  admit  of  such  a  construc- 
tion, then  it  is  final,  ax;cording  to  the  terms  of  the  submission; 
and  there  is  no  hostility  between  it  and  the  verdict. 

4.  Looking  over  the  authorities,  I  have  discovered  much 
nicety  of  distinction  as  it  relates  to  this  point.  In  Bulst.  184, 
it  is  said,  that  if  a  submission  be  to  four,  and  the  umpirage  of  J. 
S.,  4he  four  and  J.  S.  may  join  in  making  the  award,  otherwise, 
if  their  power  had  been  divided  in  the  submission  as  if  it  bad 
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been  to  the  four,  and  if  thej  oonld  not  agree,  then  to  J.  S. :  1 
Bac.  Abr.,  in  margin.  In  Saubby  t.  Hodgmm^  8  Burr.  1474, 
this  case  in  Bnlstrode  is  called  by  the  court  a  mistake,  an  error  of 
the  reporter,  at  least,  continues  the  decision,  there  could  be  no 
determination  foimded  upon  it.  It  is  a  distinction  of  worda 
without  any  real  difference  in  the  sense  or  meaning.  The  case 
in  Burrow  is  nearly  in  point  to  the  present  one;  there  the 
arbitrators  joined  in  the  umpirage,  and  the  question  was, 
whether  it  was  vacated  and  rendered  void  by  the  arbitrators 
joining  it.  The  court,  says  the  reporter,  were  unanimous  and 
olear  that  this  was  the  umpirage  of  the  umpire;  only  he  was 
at  liberty  to  take  what  advice,  or  opinion,  or  assessors  that 
he  pleased.  So,  in  this  case,  if  a  disagreement  is  supposed  to 
have  existed  between  the  arbitrators,  this  would  be  considered, 
therefore,  as  the  umpirage  of  Bailie.  The  arbitrators  joining 
does  not  vitiate,  and  i  converso,  if  it  is  denominated  an  award, 
the  joining  of  the  umpire  does  not  avoid  it,  because  he  may  be 
taken  as  accessor  to  the  arbitrators,  or  his  joining  is  surplusage. 
The  point  is  settled  by  the  declaration  of  the  court  in  Burrow, 
that  the  distinction  in  Bulstrode  was  in  words  only,  a  mistake, 
an  error  of  the  reporter. 

5.  It  has  been  repeatedly  decided  that  in  this  state  a  wax  or 
wafer  seal  was  not  deemed  a  requisite  to  a  deed,  and  upon  the 
authority  of  these  decistons,  and  of  DiU  v.  Dill,  Dalton,  p.  — , 
and  a  case  in  M'lntosh,  superior  court,  I  decided  that  a  wax  or 
wafer  seal  was  not  essential  to  the  validity  of  a  deed;  that  an 
ink  seal  was  sufficient;  and  that  a  deed  was  constituted  such  by 
language,  not  by  the  magic  of  wax.  The  want  of  scab  does 
not  avoid  this  award,  nor  does  the  submission  require  a  deliv- 
ery under  seal;  if  it  had,  the  parties  would  have  been  bound  by 
their  contract. 

6.  The  award  is  directed  to  both  parties  to  the  submission. 
No  evidence  was  advanced  at  the  trial  to  prove  no  notice  to  the 
defendant;  a  notice  is  therefore  to  be  presumed,  because  the 
contrary  does  not  appear,  "  de  non  apparenHbus  et  de  non  earit- 
ieniibas^  eadem  est  ratio." 

7.  This  ground  has  been  answered  in  my  remarks  on  the  first 
point. 

8.  This  ground  may  also  be  considered  as  disposed  of;  but  it 
may  be  more  satisfactory  to  open  it  by  a  case  or  two  from  the 
autiiorities,  and  they  say  that  an  award  may  be  beneficial  to  the 
parties,  though  a  thing  is  awarded  to  be  done  to  a  stranger  to 
the  submission;  as  if  the  arbitrators  award  that  one  of  the  par> 
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ties  should  pay  money  to  the  servant  of  the  other :  3  Leon.  63 ; 
N.  Dyer,  242,  vide  1  Bac.  Abr.  146.  So,  again,  if  two  brothers 
submit  to  arbitration,  and  one  of  them  is  awarded  to  pay  so 
much  money  yearly  to  his  mother,  this  is  good,  for  the  payment 
being  to  be  made  to  his  mother,  shows  it  to  be  a  benefit  to  him : 
Salk.  74.  Upon  the  same  kind  of  reasoning,  payment  to  Cook's 
children  is  a  benefit  to  him. 
Rule  discharged. 


GASES 

/  

IN  THE 

SUPREME  COURT 

OF 

VERMONT. 


Phelps  v.  Goddard. 

AonoH  FOB  Ck>irspmiLCT.— Where  several  by  oomlniiAtion  and  oooflpuacgr 
enticed  a  dtiien  of  this  state  to  go  to  another  state  thai  he  mjght  be 
there  arrested  on  civil  process,  and  he  was  so  anested;  it  was  held  they 
were  liable  to  him  in  an  action  on  the  case,  althongh  the  debt  for 
which  he  was  arrested  was  justly  due. 

Tbespabs  on  the  case.  The  declaration  charged  that  the  de- 
fendants combining,  conspiring  and  confederating  together  to 
injure  the  plaintiff  did,  on  the  twentieth  July,  1798,  entice  the 
plaintiff,  who  then  was,  and  had  for  a  long  time  prior  thereto, 
been  a  resident  of  the  state  of  Vermont,  to  go  to  Crown  Point, 
within  the  jurisdiction  of  the  state  of  New  York;  that  being  so 
fraudulently  enticed  into  the  last  mentioned  state,  plaintiff  was 
arrested  on  a  process  issuing  out  of  the  supreme  court  of  that 
state  upon  demand  which  had  long  before  been  barred  by  the 
statute  of  limitations  of  the  state  of  Vermont;  that  plaintifl 
was  detained  in  prison  for  the  space  of  six  hours,  and  put  to 
great  trouble  and  expense  in  procuring  bail;  and  that  the  pro- 
cess is  still  pending  in  the  supreme  court  of  New  York,  and, 

*Tbe8e  oases  from  Tyler  are  inserted  in  thl«  yolome  oat  of  their  ohrooologteal  ovisr, 
ont  of  deference  to  bome  membera  of  the  prof essian  who  desired  a  selectioin  from  thess 
reports.  The  reports  had  been  examined  in  their  order,  and  after  dne  examination  it  was 
thought  undesirable  to  insert  cases  reported  therein;  for  most  aU  of  the  eases  seemed  to 
turn  on  local  statutes  and  practice.  After  a  careful  examination  there  were  found  only  a 
few  cases  of  general  importance  entitled  to  appear  in  these  reports.  It  is  not,  howerer, 
intended  to  impugn  the  general  value  of  the  Vermont  dedsions,  which  are  highly  re- 
spected eyerywhere,  and  from  which  we  intend  to  make  full  reports  in  our  suoeeading 
volumes.  There  is  somewhat  of  a  hiatus  in  the  reports  of  decislona  in  this  state;  for  af- 
ter Tyler  we  have  no  reported  decialons  until  the  year  1813,  when  cases  from  D,  Chi] 
will  be  reported,  continued  from  first  volume  of  American  DeoisloBS. 
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by  the  laws  of  that  state,  judgment  is  liable  to  be  rendered 
against  plaintiff  for  the  demand  barred  by  the  statute  of  this 
state;  wherefore,  etc.,  damages  were  asked  in  the  sum  of  three 
thousand  dollars.  Verdict  for  the  plaintiff,  on  the  general  ish 
SDe,  for  one  hundred  dollars.  Defendants  gave  notice  of  an 
intention  to  waive  their  plea  and  demur  generally. 
The  case  came  before  the  court  on  the  demurrer. 

S.  Miller  and  2>.  Chipman^  for  the  plaintiff. 

Amo8  Marsh  and  Dariua  Ohipman,  contra. 

The  court  consisted  of  Woodbbidoe,  0.  J,,  and  Haii»  «nd 
Smith,  J  J. 

By  Court,  WooDBBmos,  C.  J.  It  is  to  be  regretted  that  so 
wide  a  difference  in  the  laws  of  the  respective  states  of  the 
Union  and  of  the  decisions  of  their  courts  upon  similar  subjects 
exist.  It  often  operates  to  the  detriment  of  suitors.  It  is  to 
be  hoped  that  at  some  not  far  distant  day,  the  publication  of 
reports  of  decisions  in  the  state  courts  will  effect  a  greater 
uniformity  in  law  and  decision.  Until  then  nought  remains 
but  for  each  state  to  promulgate  such  laws  as  meet  the  sense 
and  habits  of  its  own  citizens,  and  for  each  state  judiciary  to 
administer  them  faithfully.  The  court  are  not  prepared  to  say 
that  they  would  sustain  an  action  as  against  Finch,  the  creditor, 
who  has  undoubtedly  a  right  to  give  the  preference  to  his  own 
state  laws  and  court,  to  obtain  payment  from  the  present  plaintiff 
of  a  bona  fide  debt  recoverable  in  that  state,  but  limited  in  ours. 
But  the  present  defendants  were  strangers  to  the  contract,  had 
no  interest  in  the  suit  instituted  to  compel  the  fulfillment  of  it, 
and  were  fellow-citizens  with  the  plaintiff.  It  certainly  is  not 
for  the  peace  of  society  to  sanction  combinations  to  entice  our 
fellow-citizens  within  the  jurisdiction  of  other  states,  and  the 
process  of  their  courts.  The  law  abhors  deceit,  and  it  is  to  be 
hoped  that  our  halls  of  justice  will  be  the  last  places  polluted 
with  the  maxim  of  modem  ethics — that  the  end  justifies  the 
means. 

The  law  of  the  Union  and  those  of  our  own  state  provide  for 
the  apprehension  and  removal  out  of  the  state  of  persona 
charged  with  crimes  committed  in  another  state;  but  they  have 
made  no  such  provision  in  .civil  process. 

Let  judgment  be  entered  that  the  declaration  is  8nffioient» 
«nd  that  the  defendants  answer  over. 

AM.  nxa.  Vol.  IV.— 46 
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LaZELL    t;.  PiNNIOK. 

[1  TXXJEB,  M7.] 

DsTEHSE  AGAINST  INTESTATE'S  CoNTRACTT.^An  adminifltntoT  may  ■faofV 
the  insanity  of  his  intestate  in  avoidance  of  a  contract  by  the  testator. 

Assumpsit  against  Pinnick  and  Matson,  administrators  of  Gil* 
man^  deceased,  to  recoYer  the  amount  of  a  certain  execution 
and  costs.  General  issue  pleaded.  It  appeared  that  Gilbert 
and  Boot,  being  imprisoned  for  debt,  procured  Gilman  to  sign 
a  memorandum  agreeing  to  indemnify  against  an  escape  any 
one  who  would  become  bail  for  the  prisoners  for  the  liberty  of 
the  jail-yard;  that  plaintiff  executed  the  bail  bond;  that  the 
prisoners  escaped;  and  that  judgment  had  been  recoyered 
against  plaintiff  on  his  bail  bond,  and  the  execution  and  costs 
satisfied.  Counsel  for  the  administrators  offered  to  prove  that 
Gilman,  their  intestate,  at  the  time  of  executing  the  memoran- 
dum, was  non  compos;  whereupon  the  evidence  was  objected  to. 

Charles  Marsh,  in  support  of  the  objection,  cited  Pow.  on 
Contr.  14, 17. 

Brick,  contra,  was  stopped  by  the  court. 

WooDBBmaE,  G.  J.  Too  much  time  should  not  be  consumed 
by  counsel  in  arguing  points  so  clear  and  so  repeatedly  de- 
cided. It  has  been  ruled  by  this  court,  that  even  where  a  per- 
son was  made  drunken  and  enticed  to  sign  a  promissory  note, 
he  was  afterwards  permitted  to  give  evidence  of  the  fact,  and 
thus  avoided  it.  The  English  authorities  go  no  further  than  to 
estop  a  person  from  stultifying  himself.  The  rule  is  noTor  ex- 
tended to  the  heirs,  executors  or  administrators. 

SmrH,  J.,  concurred. 


Orcutt  V.  Carpenter. 

[  1  TlUU,  250.] 

Qualification  of  Juror. — Where  a  juror  was  a  freeholder  when  his 
name  was  pnt  into  the  town  jury-box,  but  was  not  a  freeholder  at  tfaa 
time  of  the  trial,  it  was  held  that  this  was  not  a  cause  for  setting  aside 
the  verdict,  but  exception  should  have  been  taken  by  challenge. 

MonoN  for  a  new  trial  in  an  action  of  ejectment.  Verdict  had 
had  been  given  for  the  defendant.  The  grounds  of  the  motion 
were:  That  at  the  time  of  the  trial  one  of  the  jurors  was  not  a 
freeholder  in  the  coimty;  that  after  tiie  case  was  submitted  to 
jury,  some  of  the  jurors  conversed  with  others,  not  of  the  joij. 
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upon  the  merits  of  the  cause,  and  asked  how  the  rerdict  ought 
to  be  rendered;  and  that  after  the  case  was  submitted  to  the 
jury,  some  of  the  jurors  divulged  to  others,  not  of  the  jury,  the 
yerdict,  before  the  same  was  rendered  to  the  court. 

Upon  the  first  question,  it  appeared  that  the  foreman  of  the 
jury  was  a  freeholder  within  the  county  when  his  name  was  put 
into  the  jury-box,  but  not  a  freeholder  when  summoned,  or  at  the 
time  of  the  trial  of  the  issue.  As  to  the  second  point,  it  appeared 
that,  after  the  jury  had  retired  for  consultation  to  a  priyate 
room  in  a  public  house,  and  after  they  had  agreed  upon  and 
sealed  their  verdict,  Swazy,  one  of  the  jurors,  while  passing 
through  the  bar-room,  listened  to  the  conversation  between  the 
deponent  and  another  person,  and  that,  when  deponent  said  he 
had  bet  a  glass  of  bitters  that  the  plaintiff  would  have  a  verdict, 
Swazy  observed:  "You  had  better  pay  your  bet."  A  witness 
also  testified  that  he  had  conversed  with  another  of  the  jurors, 
near  the  same  place,  and  learned  sufScient  to  convince  him 
which  way  the  jury  had  determined  the  cause. 

Daniel  Buck  and  Jacob  Smithy  for  the  motion,  as  to  the  first 
point,  cited  the  statutes  of  Vermont,  vol.  1,  pp.  77,  79,  409, 
and  contended  that  the  exception  had  not  been  taken  too  late: 
Norman  v.  Beaumont,  Barnes's  Notes,  453;  Eussell  v.  Ball,  Id. 
455.  They  urged  that  the  second  question  was  too  clear  for 
argument. 

N.  Chipman,  contra,  contended  that  the  first  objection  was 
HI,  after  verdict;  and  that  it  had  not  been  sufficiently  shown 
that  the  jurors  had  divulged  the  verdict. 

By  Court,  Woodbridoe,  G.  J.  On  the  first  point  the  court 
consider  that  the  juror  being  legally  qualified  when  put  into 
the  box,  his  subsequent  disqualification  by  divesting  himself  of 
bis  freehold,  and  thus  not  being  a  freeholder  when  drawn,  sum- 
moned and  sworn,  should  have  been  taken  advantage  of  in  chal- 
lenge, and  cannot  prevail  after  verdict. 

But  upon  the  second  point,  the  premature  disclosure  of  the 
verdict,  by  some  of  the  jurors,  was  a  gross  violation  of  their 
oath,  which  is  the  principal  security  the  parties  have  for  the 
rectitude  of  their  conduct,  and  ought  ever  to  operate  as  a  prev- 
alent cause  for  setting  aside  a  verdict  given  under  such  circum- 
stances. 

New  trial  granted. 

Bee  on  this  point  Pro£Ektt  on  Jury  Trial,  aeo.  44 
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State  v.  G.  S. 

[1  Tim,  9164 

DJEFJfiCTiVK  iNmcTMENT. — Judgment  was  anested  alter  Terdict»  wlma  la 
an  indictment,  larceny  was  charged  as  committed  on  **  the  eeoond  d^y 
of  March,  Anno  Domini  one  thousand  eight" 

LonoTMSHT  for  stealing  one  bushel  of  wheat  in  the  chaff,  oa 
the  second  daj  of  March,  ''Anno  Domini  one  thoasaad  eight." 
Verdict  guilty.  In  the  copy  delivered  to  the  prisoner,  the  year 
was  rectified  to  one  thousand  eight  hundred,  and  the  defect 
not  noticed  during  the  trial.  A  motion  in  arrest  of  ji 
was  now  made,  for  the  want  of  a  date  in  the  indictment  on 
which  the  offense  charged  was  committed,  and  if  there  were 
any,  that  the  same  was  repugnant  and  impossible. 

AmoB  Marshy  to  show  that  the  indictment  was  defectiye,  cited 
2  H.  P.  G.  325,  884,  885;  2  Hale's  P.  0.  177;  4  Com.  Dig.  898; 
and  H.  P.  0.  c.  25,  s.  77. 

W,  C,  Harrington^  contra. 

By  Court,  Bobinson,  C.  J.^  The  court  consider  the  indieU 
ment  so  radically  defective  that  no  judgment  of  conviction  can 
be  rendered  upon  it.  Every  sufficient  indictment  must  set 
forth  the  day,  month  and  year,  and  in  cases  of  burglary,  the 
hour  when  the  offense  was  committed;  and  though  another  day 
may  be  shown  in  evidence  on  trial,  yet  it  must  be  a  day  within 
the  term  prescribed  by  the  statute  of  limitations,  and  the  daj 
set  forth  in  the  indictment  must  be  also  some  day  within  the 
statute  time,  or  the  indictment  will  be  insufficient. 

Judgment  arrested,  and  the  prisoner  dischaxged. 


Sherman  v.  Stanton. 

[1  TruoL,  8S0.J 

Assuxpsrr  not  Maintainable.— An  agreement  to  pay  lor  work 

nnder  a  contract  with  another,  will  not  support  an  action  of  imdebUatmB 
asaumpsU  for  work  and  labor  done,  notwithstanding  the  work  may  haTS 
been  performed  on  defendant's  promise,  and  for  his  eventual  b^n^fit 

MonoN  for  a  new  trial.  Plaintiff  declared  on  an  indMtattiM 
assumpsit  for  work  and  labor  done  for  a  sum  certain,  and  for 
money  had  and  received.  It  appeared  in  evidence  that  defend* 
ant  contracted  with  one  Johnson  to  erect  a  forge  and  mill  for  a 


•In  1802,  the  oourt  was  ooxnpoaed  of  Boblason,  0.  J.,  and  TfV&t,  sad  JiMlv  JJ. 
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Bum  certain;  that  Johnson  hired  the  plaintiff,  among  others,  to 
work  at  fonr  shillings  six  pence  per  day;  that  plaintiff,  being 
apprehensiye  of  Johnson's  responsibility,  saw  Stanton's  son, 
who  assured  plaintiff  his  wages  until  Stanton  returned  from  a 
certain  journey;  that  some  weeks  afterwards  the  son  told 
plaintiff  that  Stanton  would  accept  an  order  drawn  upon  him 
by  Johnson  for  plaintiff's  wages;  and  that  Stanton  himself 
afterwards  met  plaintiff  and  ratified  all  that  the  son  had  done. 
An  order  drawn  by  Johnson  upon  Stanton  for  plaintiff's  wages 
was  protested.  Verdict  for  the  plaintiff,  and  motion  for  a  new 
trial. 

Amo8  Marsh  and  W.  C.  Harrington  contended  that  the  evi- 
dence well  supported  the  second  count:  Morgan's  Essays,  189; 
Weaver  ▼.  Burroughs,  Str.  648;  1  Com.  Dig.  187;  lanner  y. 
Meares,  2  Wm.  Bl.  1269;  Joneb  y.  Coofper,  Oowp.  227. 

Daniel  Chipman  and  Elnathan  Keyes,  contra,  urged  that  the 
authorities  cited  did  not  support  the  position  held  by  counsel. 

B7  GouBT.  Perhaps  there  is  no  subject  wherein  the  doctrine 
ia  more  nice  than  on  what  will  maintain  the  action  of  assumpsU 
for  money  had  and  received.  It  is  obvious,  however,  that  since 
Lord  Mansfield  came  into  the  presidency  of  the  king's  bench, 
in  1756,  this  action  has  been  continually  extending.  "  I  am," 
says  that  great  luminary  of  English  jurisprudence  in  the  case 
of  Towers  v.  Barrett,  1  T.  B.  134;  "  I  am  a  great  friend  to  the 
action  of  money  had  and  received.  It  is  a  very  beneficial  ac- 
tion, and  founded  on  the  principles  of  eternal  justice."  Since 
his  time,  the  later  the  decision  the  more  liberal  is  the  extent 
^ven  to  this  beneficial  action. 

The  merits  of  this  cause  have  been  fairly  and  fully  iried  un- 
der a  count  of  this  nature.  It  seems  agreed  that  if  a  special 
oount  was  added  to  the  declaration  with  the  evidence  adduced 
the  plaintiff  would  recover.  Perhaps  it  may  be  carrying  the 
principle  of  this  action  further  than  hitherto  done  in  this  court. 
But  the  court  consider  upon  general  principles  that  the  count 
for  money  had  and  received  is  supported  by  the  evidence.  U 
some  doubt  had  remained  of  this  consideration  that  ample  jus< 
tioe  had  been  done  between  the  parties,  would,  after  verdict  in 
this  case,  justify  the  court  in  discharging  the  rule. 

Bale  discharged.    Verdict  affirmed. 
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Fisher  v.  Brown. 

[1  Ttlib,887.] 

Bepbssektationb  as  to  Pectniabt  Abilitt.— An  action  to  daedt  doei 
not  lie  against  one  who  makes  false  representation  of  his  own  peconi- 
ary  resources  in  order  to  obtain,  and  thereby  obtains,  a  credit  lor  goods 
sold  him. 

When  Right  of  Action  Accbues. — No  action  can  be  sustained  upon  a 
contract  within  the  time  stipulated  for  its  peifoxmance,  thoo^  the 
credit  was  fraudulently  obtained. 

Action  of  deceit.  The  declaration  charged  that  the  plaintifl 
being  owner  of  a  certain  horse,  the  defendant  applied  to  him 
for  the  purchase  of  the  same;  that  defendant  represented  him- 
self to  be  a  man  of  property,  in  that  he  was  the  owner  of  a  farm 
of  a  hundred  acres,  near  one  Sperry's,  and  that  Sperry  owed 
defendant  thirty  dollars,  which  the  latter  promised  to  apply 
towards  the  payment  for  the  horse;  that  relying  on  these  pro- 
fessions plaintiff  sold  the  horse  to  defendant  for  the  snm  of 
sixty-three  dollars  and  thirty-three  cents;  that,  in  fact,  defend- 
ant was  not  the  owner  of  said  tract  of  land,  nor  was  Sperry  in- 
debted to  defendant;  but  that  defendant  made  such  false  and 
fraudulent  representations  with  the  intent  to  deceiye  the  plain- 
tiff, who,  relying  thereon,  received  from  the  defendant  hia 
promissoiy  note  for  the  price  of  the  horse,  which  note  is  not 
yet  due,  etc.     The  defendant  demurred  generally. 

Daniel  Chipman  and  Loyal  Case,  in  support  of  the  demorrsEr, 
urged  that  there  was  a  distinction  between  false  afiinnationa 
made  in  favor  of  another  to  obtain  credit  for  him,  and  false 
affirmations  made  in  a  party's  own  favor;  that  in  the  latter 
case,  the  one  who  listens  is  put  on  his  guard  to  make  inquiry 
as  to  the  truth  of  the  representations.  Counsel  further  con- 
tended, that  the  declaration  was  insufficient,  inasmuch  as  it 
showed  that  a  note  had  been  taken,  not  then  due;  that  the 
plaintiff  had  given  a  credit,  and  must  wait  until  the  expiration 
of  that  time  before  he  could  bring  his  action  for  a  violation  of 
the  contract:  Fasley  v.  Freeman,  3  T.  R.  63. 

Seth  Storr  and  Samuel  Miller,  contra.  The  action  is  well 
founded;  the  defendant  has  made  a  false  afBrmance  of  a  mat- 
ter within  his  knowledge,  and  thereby  procured  a  thing  to  be 
done  which  otherwise  would  not  have  been  done:  1  Boll.  237 
A.  10;  Id.  91, 1.  10;  Id.  90, 1.  30;  1  Com.  Dig.  236.  The  note, 
being  a  security  taken  by  reason  of  false  affirmations  made  with 
intent  to  defraud,  may  be  considered  as  null  in  law;  and  the 
party  is  at  liberty  to  resort  to  his  action  of  deceit:  Soffon  v. 
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Shee,  2  Esp.  N.  P.  522,  528,  De  Symana  r.  Minohwich,  Id.  480, 
481;  Fuckford  v.  MaxweU,  6  T.  E.  52,  68. 

By  CointT.  When  we  read  the  copies  of  this  caae  at  our  cham- 
bers, we  felt  desirous,  if  possible,  to  support  this  declaration. 
We  had  recourse  to  the  authorities  read,  and  to  others  which 
we  considered  might  bear  upon  the  subject,  and  endeavored  to 
excite  our  recollection  to  cases  already  decided  in  this  state. 
But  as  judges,  we  are  not  to  permit  even  the  moral  sense  to 
induce  us  to  exalt  ourselves  into  legislators.  We  sit  here  to 
declare  the  existing,  and  not  to  create  new  laws.  The  conduct 
of  the  defendant,  as  exhibited  in  the  declaration,  is  highly  rep- 
rehensible; and  if  precedent  alone  were  wanting,  we  should 
not  hesitate  in  deciding  that  the  declaration  is  sufficient. 

Upon  the  first  exception  in  demurrer,  we  observe  that  we 
find  no  case  in  the  books  which  reaches  the  present  declaration. 
The  law  considers  that  contracting  parties  have  a  discretion 
to  use,  and  they  must  in  general  exercise  it  at  their  peril.  If 
they  have  not  arrived  at  years  of  discretion,  or  if  of  adult  age, 
they  are  incapacitated  by  reason  of  idiocy,  insanity,  total  imbe- 
cility, or  other  dispensation  of  Divine  Providence,  the  law  will 
avoid  their  contract,  and  has  provided  guardians  to  contract  for 
them.  If  a  contract  is  made  under  duress,  or  under  such  fraud- 
ulent imposition  as  common  discretion  cannot  guard  against,  it 
is  voidable. 

But  it  would  be  an  unprecedented  and  dangerous  doctrine, 
would  tend  to  increase  litigation,  and  render  tiie  citizens  care- 
less in  the  exercise  of  their  rational  powers,  to  sustain  an  action 
upon  the  case  for  a  deceit  upon  the  traverse  of  every  assertion 
which  a  purchaser  might  make  to  obtain  credit  in  maturing  of 
a  contract.  When  a  man  seeks  to  obtain  credit  for  a  chattel, 
and  boasts  his  ability  to  pay,  here  is  a  proper  occasion  for  the 
exercise  of  the  discretion  and  vigilance  of  the  vendor.  If  the 
defendant  in  the  present  case  had  falsely  and  roundly  asserted 
that  he  was  worth  ten  thousand  dollars,  and  relying  upon  his 
assertion,  the  plaintiff  had  credited  him  for  his  horse,  we  be- 
lieve it  would  not  be  contended  that  an  action  of  this  nature 
would  have  lain.  His  falsely  specifying  the  particulars  of  his 
pretended  estate  does  not  differ  the  case  in  a  moral  view, 
neither  does  it  give  a  right  of  action  which  the  plaintiff  would 
not  have  had  in  the  former  case.  In  both  cases  the  plaintiff 
should  have  been  equally  and  sufficiently  discreet  to  make  the 
proper  inquiries  of  others  before  he  credited  a  stranger;  fox 
both  the  general  and  particular  affirmations  of  the  purchasei 
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stand  on  the  same  ground,  and  resolye  into  the  inqniiy  whether 
he  who  relies  on  any  naked  assertions  of  a  stranger  made  in  his 
own  favor,  unaccompanied  by  false  tokens  as  an  inducement  to 
give  him  credit,  has  suffered  such  an  imposition  as  commoD 
prudence  could  not  guard  against. 

It  may  be  observed  that  the  contract  set  forth  in  the  deolaza- 
tion  was  in  Orwell,  and  the  farm  which  the  defendant  affirmed 
that  he  owned,  and  the  person  who  owed  him  were  said  by  him 
to  be  in  Cornwall,  a  town  in  the  vicinity»  and  in  this  case  it 
reduces  the  point  in  question  to  this:  whether  the  law  will  give 
redress  for  every  imposition,  however  gross  and  howeyer  readily 
and  easily  avoided;  and  the  old  and  rational  doctrine  of  doe  dis- 
cretion, diligence  and  vigilance  in  contracting  parties  shall  be 
done  away  ?  The  court  consider  further  that  some  special  damage 
should  have  been  alleged  in  the  declaration;  but  we  will  not 
enlarge  upon  this  point;  for  as  this  does  not  go  to  the  right  of 
action,  it  might  have  been  cured  by  jeofails. 

The  second  exception  in  demurrer  we  consider  as  fataL 
The  doctrine  laid  down  by  Eyre,  chief  justice,  in  the  oaae  of 
De  Symons  v.  MLnchwich,  is  recognized  by  this  court;  that  if 
the  credit  given  was  voluntary,  subsequent  to,  and  not  making 
any  part  of  the  original  contract,  it  certainly  might  at  any  time 
be  retracted.  But  if  it  made  part  of  the  contract,  it  is  so  ma- 
terial a  part  of  it,  that  if  the  action  be  brought  within  the  time 
limited  for  credit,  it  cannot  legally  be  supported,  unless  it  was 
not  a  bona  fide  purchase  at  the  time  by  the  vendee.  It  is  said 
whether  bona  fide  purchase  or  not  is  not  the  subject  of  demoner, 
but  should  be  left  to  the  jury.  This  depends  on  the  form  ol 
the  declaration.  If  the  declaration  does  not,  as  in  the  present 
case,  negate  the  fairness  of  the  purchase,  no  issue  can  be 
out  of  it,  embracing  this  question. 
Judgment  that  declaration  is  insufficient. 


Harris  v.  Huntington. 

[2  TXLEB,  129.] 

AonoN  OF  Libel  against  Two.— An  action  for  libel  may  be  maiirt^iiMj 
against  two,  if  the  offense  be  a  joint  act  done  by  both. 

PaiviLEOED  Communication.— No  action  lies  for  libel  upon  a  petition  for 
redress  of  grievances,  whether  the  sabject*matter  of  the  petition  be 
true  or  false,  simply  on  its  being  preferred  to  the  Ic^gislatnre. 

AnTDATlTS  OF  JuBOBS.— The  affidavit  of  a  juror  oannot  be  ndmitttitt  to 
show  what  passed  in  the  jury-room  daring  the  investigatioii  of  the 
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AoTXOH  for  publishing  a  libel  concerning  the  plamtiff,  a  justice 
of  the  peace,  who  was  at  the  time  a  candidate  for  re-election. 
The  defendants  were  charged  with  having  presented  to  the  leg- 
islature the  following  writing: 

"  To  the  honorable  the  legislature  of  the  state  of  Yermont,  to 
be  conyened  at  Windsor,  on  the  second  Thursday  of  instant 
October:  The  petition  and  remonstrance  of  us  the  subscribers, 
inhabitants  of  Shaftesbury,  in  which  we  humbly  state  the  fol- 
lowing facts  relatiye  to  the  conduct  of  Ebenezer  Harris,  Esq., 
justice  of  the  peace  in  said  Shaftesbury,  to  wit:  The  said  Ebe- 
nezer, instead  of  preserving  the  peace,  is  heinously  a  peace- 
breaker.  He  hath  been  guilty  of  quarreling,  threatening,  and 
fighting  on  the  Sabbath  and  other  days,  all  of  which  we  are 
ready  to  prove. 

'*  Further,  we  believe,  from  the  deposition  of  David  Peck,  and 
corroborating  circumstances,  he  has  been  guilty  of  overreach* 
ing  and  taking  undue  advantages  in  obtaining  property  of  hia 
neighbors.  He  does  not  possess  that  uprightness  and  integrity 
of  heart  and  manners  that  becomes  the  man  who  is  intrusted 
with  the  commission  of  the  peace.     This  we  firmly  believe. 

''  Therefore,  confiding  in  the  wisdom  and  uprightness  of  the 

legislatiare,  do  solenmly  protest  against  the  reappointment  of 

the  said  Ebeneser,  and  as  in  duty  bound  will 'ever  pray. 

*'  Amos  Huntington,  Jun., 
"<Jedediah  Clare, 
*' Benjamin  Cobby, 
"Benjamin  Cobbt,  Jon., 
**SHAjrnssBUBT,  October 5, 17W."         "John  Downeb." 

The  defendants  pleaded  the  general  issue,  and  notice  that 
they  would  give  the  truth  of  the  words.  Verdict  for  the 
plaintiff  of  one  dollar  damages.  The  defendant  moved  to  set 
aside  on  the  following  grounds:  1.  That  the  paper  was  pre- 
sented as  a  petition  to  the  legislature  for  justifiable  ends,  and 
there  was  no  malice;  2.  That  Huntington  and  Clark  were  im- 
properly joined  in  the  action;  3.  That  the  matter  oontaiaed  was 
insufficient  in  law  as  a  cause  of  action. 

N.  Ckipman,  Bobinaon  and  Fay,  for  plaintiff. 
Smith,  EdU,  and  Langdon,  for  defendants. 

By  Court,  Ttlbb,  J.  The  plaintiff,  after  setting  forth  a  good 
ohaiacter,  in  the  usual  form,  declares  in  substance  that  the 
defendants,  with  a  design  to  injure  him,  and  more  especially 
to  prevent  his  re-election  to  the  office  of  a  justice  of  the  peace. 
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did,  on  the  fifth  of  October,  1799,  with  others,  write  a  false  and 
defamatory  libel,  which  the  defendants  published  to  diyera  of 
the  good  citizens  of  the  state,  and  to  the  representatives  of  the 
freemen  of  the  state,  when  convened  in  general  assembly  at 
their  stated  sessions  in  that  year.  The  alleged  libel  is  set  f  orih 
in  the  declaration,  verbatim  et  literaHm,  and  in  substance  states: 

That  the  petitioners  are  ready  to  prove  that  the  plaintiflT,  in- 
stead of  preserving  the  peace,  is  heinously  a  peace-breaker,  and 
had  been  guilty  of  quarreling,  threatening,  and  fighting,  on  the 
sabbath  and  other  days. 

That  he  did  not  possess  that  uprightness  and  integrity  of 
heart  or  manners  which  becomes  a  man  in  the  commission  of 
the  peace.  And  that  they  are  led  to  conclude,  from  the  deposi- 
tion of  one  Peck,  and  other  corroborating  circumstances,  that 
the  plaintiff  had  been  guilty  of  overreaching  and  taking  undu^ 
advantages  in  obtaining  property  of  his  neighbors. 

The  defendants  having  pleaded  the  general  issue,  with  notice 
that  they  should  give  the  truth  of  the  words  written  in  justifica- 
tion, a  verdict  has  been  found  for  the  plaintiff  to  recover  one 
dollar  damages.  A  rule  has  been  moved  for  by  the  defendants 
for  the  plaintiff  to  show  cause  why  this  verdict  should  not  be 
set  aside:  1.  Because  the  only  publication  of  the  alleged  libel 
shown  in  evidence  to  the  juiy  was  the  presenting  of  it  as  a 
petition  to  the  general  assembly;  2.  That  certain  of  the  panel 
who  tried  the  cause  were  influenced  in  their  assent  to  the  ver- 
dict by  improper  motives;  3.  That  two  defendants  cannot  be 
joined  in  the  same  declaration  in  an  action  for  slander;  4.  Be- 
cause of  the  general  insufficiency  of  the  declaration. 

The  rule  has  been  granted,  and  the  several  exceptions  en- 
forced and  combatted  by  the  counsel  in  a  manner  which  reflects 
credit  upon  their  professional  industry  and  ingenuity,  and 
affords  favorable  auspices  that  at  a  not  far  distant  period  the 
bar  of  Vermont  will  be  viewed  in  a  light  not  unfavorable  hj 
the  more  eminent  of  the  profession  in  the  elder  states. 

The  first  and  third  exceptions,  which  are  included  in  the 
fourth,  go  to  the  right  of  action.  The  object  of  the  second  is 
merely  to  obtain  a  venire  de  novo.  The  first  involves  a  question 
of  greater  magnitude,  and  more  interesting  to  the  people  of 
Vermont  than  any  which  has  hitherto  been  agitated  in  this 
court,  to  wit,  whether  it  is  actionable  in  the  citizens  to  repre- 
sent their  grievances  by  petition  to  the  general  assembly! 
whether  such  petition,  though  it  should  contain  false  matter, 
be  a  libel  in  the  legal  acceptation  of  the  term  ? 
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It  is  contended  by  the  defendants  it  is  not.  That  to  petition 
the  king  or  parliament  is  not  held  to  be  libelous  in  England, 
and  therefore  by  the  conunon  law,  and  more  especially  by  that 
paramount  law,  our  bill  of  rights,  it  cannot  so  be  considered 
here.  The  doctrine  of  libels  is  now  well  settled  and  lucidly  ex- 
plained by  the  English  jurists.  **  A  libel  is  a  false  and  malici- 
ous defamation  of  any  person,  made  public  by  either  writing  or 
printing,  signs  or  pictures,  in  order  to  provoke  him  to  wrath, 
or  to  expose  him  to  public  hatred,  contempt,  or  ridicule.''  The 
law  punishes  the  offender  by  indictment,  and  gives  redress  to 
the  injured  party  by  an  action  of  defamation. 

In  the  criminal  prosecution,  the  tri^th  or  falsity  of  the  libel  is 
immaterial,  for  even  the  truth  ought  not  to  be  thus  promul- 
gated, when  its  direct  tendency  is  to  incite  revenge,  perhaps 
occasion  bloodshed,  or  at  least  disturb  the  public  peace.  But 
though  the  accused  on  indictment  .are  inhibited  from  this  ap- 
parently equitable  and  natural  mode  of  defense,  of  showing  the 
truth  of  the  words  published,  yet  in  the  civil  action  the  law  has 
indulged  a  very  liberal  defense.  The  defendant  may  not  only 
show  that  the  words  written  are  true,  but  whether  true  or  false, 
he  may  justify  from  the  occasion  of  writing  and  publishing  of 
them,  and  thus  do  away  the  malice  which  is  essential  in  the 
definition  of  a  libel,  when  prosecuted  civiliier. 

In  the  case  of  WeaihersUm  v.  Edwkina,  it  is  laid  down, 
that  a  servant  cannot  maintain  an  action  against  his  former 
master  for  a  letter  written  by  him  in  which  he  charges  him 
with  fraud,  for  the  master  was  justified  by  the  occasion.  This 
case  does  high  honor  to  that  legal  discrimination  for  which  the 
judges  of  the  English  bench  are  so  eminently  distinguished. 
The  law,  which  gives  an  action  for  a  written  defamation,  did 
not  thereby  intend  to  destroy  the  common  confidential  inter- 
course among  friends,  and  which  is  the  surest  guard  against 
imposition.  A  man  may  know  many  fraudulent  acts  in  his 
hired  servant,  which  he  could  not  prove  in  defense  to  an  action 
of  defamation,  but  which  he  is  under  every  moral  and  honorable 
obligation  to  communicate,  in  order  to  prevent  injury  to  others. 

So  the  occasion  will  justify  the  writing  in  all  matters  in 
course  of  legal  proceedings. 

An  action  will  not  lie  for  slanderous  words  in  an  indictment. 
In  the  case  of  Asiley,  barL  v.  Tounge,  esquire,  we  have  an  action 
on  the  case  for  speaking  and  publishing  defamatory,  false,  ma- 
licious, and  libelous  words.  The  second  count  in  the  declara* 
tion  charges  the  defendant  with  having  filed  a  libelous  affidavit 


732  Habbib  v.  HuBTmoTON.  [Yennonfi 

in  the  coart  of  Mng's  benohy  in  which  he  chaxged  the  pLuntift 
with  haying  sworn  falsely  in  a  former  affidavit.  To  this  eoont 
the  defendant  Justified,  that  he  made  such  affidavit  in  his  own 
defense  in  a  court  of  justice.  The  plaintiff  demuxzed  genendly, 
and  the  court  of  king's  bench  unanimously  decided  that  the 
action  on  this  count  would  not  lie. 

Numerous  other  cases  might  be  cited  to  show  that  where  ttie 
occasion  renders  the  writing  and  publishing  the  words  neces- 
sary, no  action  of  defamation  on  such  writing  will  lie. 

But  we  proceed  to  a  case  more  in  point  though  included  in 
the  principle  stated  —  the  celebrated  case  of  Lobe  y.   King, 
decided  19  and  20,  Charl^  the  Second,  under  the  presidency  of 
Chief  Justice  Hale  assisted  by  Twisden  and  Bainsford,  Justuses. 
This  was  an  action  upon  the  case  for  printing  and  publishing  a 
scandalous  libel  of  the  plaintiff.  Lake,  by  the  defendant.  King. 
The  plaintiff  set  forth  his  integrity  and  good  character,  esped* 
ally  in  those  particulars  in  which  he,  in  an  official  charaotei 
had  been  vilified,  and  then  set  forth  the  alleged  libel  in  thi 
form,  viz. :   To  the  honorable  the  committee  of  parliament  fd 
grievances,  the  humble  petition  of  Edward  King,  etc.,  showeth 
and  in  fact  the  libel  charged  the  plaintiff  with  many  horriUt 
and  gross  abuses  such  as  extortion,  oppression,  vexation,  and 
other  misdemeanors  in  his  office.     The  defendant  pleaded  ii 
bar  that  the  matter  contained  in  the  petition  was  true,  and 
showed  how  in  some  particulars,  but  rested  his  justification 
that  he  had  presented  his  petition  to  a  committee  appointed  by 
the  commons  then  and  there  assembled  in  parliament,  who  had 
full  power  to  hear  and  redress  the  gri.evanoes  complained  of; 
that  he  caused  the  petition  to  be  printed,  and  delivered  the 
same  to  the  members  of  the  committee.     To  this  plea  the 
plaintiff,  as  in  the  present  case,  demurred. 

This  case  was  oftentimes  debated  and  had  the  most  deliberate 
investigation,  for  the  reporter  informs  us  that  it  was  depending 
twelve  terms,  and  it  was  agreed  **  that  the  exhibiting  of  the 
petition  to  the  committee  of  parliament  was  lawful  and  that  no 
action  lies  for  it,  although  the  matter  contained  in  the  petition 
was  false  and  scandalous,  because  it  is  in  a  summary  course  of 
justice  and  before  those  who  have  power  to  examine  whether  it 
be  true  or  false." 

It  was,  however,  argued  for  the  plaintiff  that  it  was  not  jus- 
tifiable, that  is,  the  printing  of  the  petition  was  not  justifiable, 
for  it  seems  not  to  have  been  contended  that  the  presenting  it 
was  unjustifiable,  but  it  was  insisted  that  the  printing  and  dis- 
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persing  the  petition  was  not  jastifiable,  for  if  it  were,  then, 
under  a  pretense  of  proceeding  in  a  course  of  justice  a  libel 
might  be  printed,  published  and  dispersed  of  any  man  through- 
out the  whole  kingdom  and  yet  he  should  have  no  remedy;  and 
therefore  it  was  said  that  although  the  exhibiting  the  said 
petition  was  lawful,  yet  the  printing  of  it  was  a  publication  of 
it  to  all  the  world  which  is  not  lawful  to  be  done  in  any  case; 
but  the  court  considered  that  to  print  and  deliver  copies  was  in 
the  order  and  course  of  proceedings  in  parliament  whereof 
they  ought  to  take  judicial  notice,  so  that  the  whole  stress  of 
the  case  lay  upon  the  publishing  in  the  mode  set  forth  in  the 
plea  in  bar,  to  wit,  by  delivering  copies  of  the  petition  to  the 
members  of  the  committee  of  the  house  of  commons  and  the 
court  rendered  judgment  for  the  defendant. 

It  will  be  observed  that  this  case  is  much  stronger  than  the 
one  subjudice.  The  defendant's  petition  found  by  the  jury  to 
be  a  libel,  was  merely  presented  to  the  general  assembly.  No 
copies  were  printed,  taken,  or  dispersed;  but  the  petition  of 
the  defendant  King  was  printed,  dispersed  and  published 
among  divers  subjects  of  our  then  lord  the  king,  as  alleged  in 
the  declaration;  and  it  is  acknowledged  by  this  defendant  in 
the  plea  in  bar,  that  copies  were  delivered  to  divers  subjects  of 
the  king,  being  members  of  the  committee  of  commons. 

The  joetition  of  the  defendant  King  charges  the  plaintiff 
Xiake  with  sundry  gross  misdemeanors  in  his  official  character, 
positively.  In  the  libel  declared  upon,  the  petitioners  present 
their  charges  against  the  plaintiff  as  allegations,  which  they  ex- 
pected to  have  occasion  to  prove.  They  do  not  charge  the 
fraud  in  obtaining  property  of  bis  neighbors  by  undue  advan- 
tages, positively;  but  rest  their  belief  of  it  upon  the  affidavit  of 
Feck,  and  other  corroborating  circumstances. 

An  absolute  and  imquali£ed  indemnity  from  all  responsibility 
in  the  petitioner  is  indispensable  from  the  right  of  petitioning 
the  supreme  power  for  the  redress  of  grievances;  for  it  would 
be  an  absurd  mockery  in  a  government  to  hold  out  this  privi- 
lege to  its  subjects,  and  then  pimish  them  for  the  use  of  it. 
And  it  would  be  equally  destructive  of  the  right,  for  the  courts 
of  law  to  support  actions  of  defamation  grounded  on  such  peti- 
tions as  libelous.  Petitions  for  redress  of  grievances  will  gen- 
erally point  to  officers  of  the  government,  who  have,  or  may  be 
supposed  to  have  abused  its  confidence  by  maladministration; 
and  although  the  government  should  refrain  from  prosecuting 
the  petitioners  criminally,  yet  it  would  operate  as  effectual  a 
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resfaraint  upon  them  to  expose  them  to  an  action  for  damages  at 
the  suit  of  those  of  whose  conduct  they  haye  complained  to 
government. 

Indeed,  if  the  privilege  of  petitioning  is  abused,  it  might 
seem  better  for  government  to  cure  the  evil,  than  to  suffer  it  to 
be  corrected  by  individual  suit,  for  the  government  can  direct 
or  restrain  the  prosecution,  can  temper  the  punishment  veith 
mercy,  or  absolve  it  by  pardon,  and  possibly  so  conduct,  that 
while  they  check  the  abuse,  they  do  not  destroy  the  right;  but 
an  irritated  and  interested  individual  may  conceive  it  eligible 
to  destroy  the  right  of  petitioning.  The  court  therefore  con- 
sider an  indictment  or  civil  action  for  a  libel  contained  in  m 
petition  to  the  supreme  power  for  the  redress  of  grievances,  aa 
standing  on  the  same  footing,  and  the  whole  to  be  included  in 
the  subject's  right  to  petition. 

Our  English  ancestors  have  ever  held  the  privilege  of  peti* 
tioning  the  king  and  parliament  for  redress  of  grievances  as  an 
inherent  right;  and  their  courts  of  law  have  ever,  excepting  in  a 
solitary  instance,  discountenanced  prosecutions  declarative  of 
such  petitions  as  libels. 

It  is  observable,  that  tho  statute  of  the  thirteenth  of  Charles 
the  Second,  passed  six  years  before  the  case  last  cited,  though 
contemplating  petitions  of  a  particular  nature,  and  though  cir- 
cumscribing the  mode  of  petitioning,  nevertheless  recognizes 
the  subject's  right  to  petition,  and  may  be  considered  aa  in  af- 
firmance of  that  common  law  right.  But  the  next  and  suc- 
ceeding reigns  put  the  subject's  right  of  petitioning  upon  an 
unshaken  basis,  not  only  by  the  verdict  of  a  jury  in  a  munici- 
pal court,  but  by  the  solemn  decision  of  the  nation  expressed  by 
the  national  convention,  who  secured  this  right,  not  merely  by 
statute  force,  but  in  a  declaration  of  those  fundamental  rights 
inherent  in  Englishmen,  and  which  has  since  been  ratified  by 
successive  parliaments.  We  allude  to  the  case  of  the  seven 
bishops,  indicted  for  a  libel  in  the  last  year  of  the  reign  of 
James  the  Second,  and  the  proceedings  at  the  revolution 
in  1688. 

This  unfortunate  monarch,  who  possessed  many  of  those 
brilliant  talents  which  so  highly  distinguished  the  Stuart  race, 
had  unhappily  imbibed  opinions  of  the  royal  prerogative  which 
were  held  by  the  nation  totally  incompatible  with  that  portion 
of  liberty  which  ought  to  be  enjoyed  in  a  limited  monarchy. 

In  the  year  1686,  he  issued  a  proclamation  suspending  aU 
the  penal  laws  in  ecclesiastical  affairs.    In  the  year  1688,  ha 


May,  1802.]  Habbis  v.  HuNnNoroN.  736 

renewed  this  proclamation,  and  ordered  that  it  should  be  pub- 
licly read  after  divine  service  in  all  the  churches  by  the  national 
clergy.  The  primate  of  England  and  six  sufEragans  petitioned 
his  majesty  to  be  excused  from  publishing  the  proclamation  in 
their  churches,  in  which  they  declared,  that  it  was  founded 
upon  such  a  dispensing  power  in  the  crown  as  had  often  been 
declared  illegal  in  parliament,  and  they  could  not  in  prudence, 
honor,  or  conscience,  so  far  make  themselves  parties  to  it  as  a 
distribution  of  it  all  over  the  nation,  and  the  publication  of  it 
even  in  God's  own  house  in  the  time  of  divine  service,  must 
amount  to  in  common  and  reasonable  construction. 

The  bishops  were  prosecuted  for  a  high  misdemeanor  in  com- 
posing and  uttering  a  seditious  libel;  and  though  the  cause  was 
tried  by  a  jury,  and  the  abstract  point  of  the  right  of  petition- 
ing was  not  brought  before  the  court  by  issue  at  bar;  yet,  we 
learn,  that  the  question  was  agitated,  and  the  right  of  petition- 
ing ably  advocated  by  the  counsel  for  the  bishops.  Sir  B(>bert 
Sawyer,  Sir  Francis  Pemberton  Pollexf  en,  Treby  and  Somers, 
afterwards  the  celebrated  Lord  Somers;  names  which  are  dear 
to  the  lovers  of  national  liberty  and  yenerable  to  the  profession. 

The  jury,  supported  by  the  sentiments  of  Powell,  justice,  and 
in  opposition  to  the  opinion  of  a  majority  of  the  bench,  who 
wanted  either  integrity  or  firmness  to  support  the  national 
rights,  acquitted  the  prisoners.  Thus  the  right  of  petitioning 
was  established  by  an  English  jury.  But  the  subject  did  not 
rest  here.  In  the  declaration  of  the  Prince  of  Orange,  prepara- 
tory to  his  descent  into  England,  James's  conduct  in  directing 
Ulis  prosecution,  is  enumerated  among  the  national  grievances, 
48  ''the  treating  of  petitions,  even  the  most  modest,  and  from 
/>ersons  of  the  highest  rank,  as  criminal  and  seditious."  And 
this  is  represented  by  historians  to  have  been  one  of  the  prin- 
cipal errors  which  led  to  the  abdication  of  that  infatuated  mon- 
arch. 

Upon  the  abdication  of  King  James,  and  the  settlement  of 
the  crown  on  William  and  Mary,  and  the  Protestant  succession 
which  silenced  the  altercation  of  centuries  upon  English  rights, 
the  conventional  parliament  in  the  bill  of  rights,  declared  "  that 
ihe  subject  hath  a  right  to  petition,  and  that  all  commitments 
and  prosecutions  for  such  petitioning  are  illegal." 

And  we,  as  the  descendants  of  Englishmen,  when  we  formed 
^ur  constitution  of  government,  reduced  to  writing  this  invalu- 
able privilege  of  the  common  law,  and  in  the  declarations  of 
the  rights  of  the  state  of  Vermont,  it  is  declared  ''  that  the  x>60- 
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pie  have  a  right  to  apply  to  the  legislature  forredress  of  grier- 
ances,  by  address,  petition  or  remoxistranoe." 

And  to  give,  if  possible,  a  more  solemn  sanction  to  this  politi- 
cal right  with  others,  the  forty-second  section  of  the  second 
chapter  of  the  constitution  was  inserted:  **  The  declaration  of 
the  political  rights  and  privileges  of  the  inhabitants  of  this  state, 
is  hereby  declared  to  be  a  part  of  the  constitution  of  this  oon- 
monwealth,  and  ought  not  to  be  violated  on  any  pretense  what- 


soever." 


This  declaration  of  the  right,  with  the  observations  already 
made,  might  seem  to  decide  the  question  litigated;  but  as  the 
point  is  new,  and  has  been  argued  with  great,  but  not  unbecom- 
ing zeal  on  the  part  of  the  plaintiff,  and  appears  to  be  a  ques- 
tion of  interest  to  the  community  at  large,  which  it  is  desinble 
should  be  settled  on  such  grounds  as  may  put  it  forever  at  rest^ 
it  may  not  be  improper  to  investigate  it  further. 

Several  objections  made  by  the  plaintiff's  counsel  remain  to 
be  considered:  1.  That  although  an  action  may  not  lie  for  a 
libel  upon  a  petition  presented  to  the  house  of  representatiTes^ 
the  subject-matter  of  which  petition  is  properly  cognizable  by 
that  body,  yet  that  the  charges  in  this  petition  are  for  Crimea 
beyond  their  jurisdiction,  and  alone  cognizable  in  the  judicial 
courts;  2.  That  the  jury  have  found  the  whole  declaration  troa 
by  a  general  verdict,  and  the  declaration  alleges  the  petition  to 
be  a  malicious  libel,  and  such  a  libel  is  not  covered  by  the 
twentieth  article  of  the  declaration  of  rights.  That  the  dedaia- 
tion  alleges  a  publication  other  than  that  made  to  the  house  of 
representatives,  to  wit,  "  to  divers  the  good  citieens  of  this  and 
the  other  United  States;"  8.  That  the  doctrine  that  libelooa 
petitions  may  be  preferred  with  impunity,  and  without  redress 
to  the  persons  libeled,  is  of  dangerous  consequence  to  sooiei^; 
that  in  this  mode  the  best  characters  may  be  traduced,  and  the 
most  malicious  scandals  be  widely  disseminated  with  imponify 
to  the  defamer,  and  without  redress  to  the  injured. 

The  court  have  given  these  objections  their  due  weight  upon 
the  first.  It  is  to  be  observed  that  though  it  is  true  the  house 
of  representatives  have  no  power  to  try  persons  for  crimes,  yet 
it  does  not  follow  that  they  may  not  examine  into  the  conduct 
of  officers  of  govenmient,  to  discover  whether  they  are  qualified 
for  re-election,  or  may  not  have  committed  acts  which  may  sub- 
ject them  to  impeachment.  The  constitution  gives  the  power 
to  the  house  of  representatives  to  redress  grievances,  and  to  im- 
peach state  criminals.    The  governor  and  CQundl,  with  the  con- 
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•uliozy  aid  of  the  jnclgee  of  this  couTt,  are  eonrtitated  a  boaid 
io  irj  impeachments;  and  the  house  of  repreaentatiYeB  are  thaa 
made  the  giand  inquest  of  the  state  to  charge  audi  stele 
criminals. 

As  to  the  second  objection,  the  court  consider  that  though 
the  jniy,  by  their  general  yerdiot,  have  fonnd  the  allegations  in 
the  declaration,  yet  that  the  declaration  itsdf  does  not  set  forth 
any  malice,  excepting  which  grows  out  of  the  fact  of  presenting 
the  petition  to  the  representatives  of  the  freemen  in  their  gen- 
eral assembly  met ;« and  this  malice  is  merged  in  the  right  of 
the  citizen  to  petition  for  redress  of  grievances. 

Neith^  does  the  declaration  allege  any  other  publication 
fhan  by  presenting  the  petition  in  tiie  mode  just  mentioned* 
The  expressions  **  to  divers  of  the  good  people  of  this  and  the 
United  States/'  is  explained  in  the  declaration  to  be  such  oiti- 
cens  as  were  members  of  the  house  of  representatives,  who  were 
both  citizens  of  this  and  the  United  States,  and  soch  publica- 
tion appeared  in  evidence  and  is  spread  upon  the  record  in  the 
role.  The  third  objection  appears  to  be  the  same  in  aubstanee 
«B  that  advanced  by  the  plaintiffs  counsel  in  the  case  of  Lake  r. 
Kmg^  and  which  did  not  prevail  with  the  court  of  king's  bench. 

The  court  would  here  observe  that  the  venerable  body  to 
whom  petitions  of  this  nature  are  addressed,  though  they  can 
not  punish  the  petitioners,  possess  an  ample  power  to  correct 
an  improper  use  of  this  right,  as  this  court,  though  possessing 
no  power  to  prevent  a  party's  giving  notice  of  facte  to  be  shown 
under  the  general  issue,  or  to  punish  him  for  so  doing,  have 
put  a  complete  check  to  an  illiberal  practice  of  traducing  the 
character  of  the  adverse  party  in  such  notices,  which,  in  comr 
pliance  with  the  suggestions  of  their  diants,  some  of  the  junior 
practitioners  have  been  induced  to  do.  But  if  this  right  of 
petitioning  for  a  redress  of  grievances  should  sometimes  be 
perverted  to  the  purposes  of  defamation,  as  the  right  of  peti- 
tioning with  impunity  is  established  both  by  the  common  law 
jmd  our  declaration  of  rights,  the  abuse  of  the  right  must  be 
submitted  to,  in  common  with  other  evils  in  government,  as 
subservient  to  the  public  welfare. 

The  court,,  therefore,  consider  that  no  action  can  be  main- 
tained for  a  libel,  upon  a  petition  for  redress  of  grievances, 
whether  the  subject-matter  of  the  x>etition  be  true  or  false, 
simply  on  its  being  preferred  to  either  branch  of  the  general 
«0sanbly,  or  disclosed  to  any  of  its  members.  Though  they 
would  here  suggest  that  it  is  possible  that  an  action  might  lie 
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on  snch  petition,  if  with  a  malidoas  design  to  injure  and 
defame,  it  were  pablished  in  the  pablio  newspapers  without 
the  order  of  the  general  assembly,  as  such  publication  would 
not  be  neoessaiy  to  the  oooasion,  nor  would  be  within  the 
course  of  proceedings  in  our  parliament;  but  in  such  case  it 
might  be  doubtful  whether  an  action  in  the  present  form  would 
lie,  or  whether  an  action  on  the  case  in  the  nature  of  a  writ  of 
conspiracy  should  not  be  preferred. 

The  court,  hj  the  rejection  of  the  testimony  of  John  Henry 
and  Jonathan  Wentworth,  jurors  of  the  panel  who  tried  the 
issue,  offered  in  support  of  the  second  exception  in  the  rule, 
haye  superseded  the  necessity  of  any  further  remark  on  this 
point,  other  than  that  the  of tener  it  is  argued,  they  are  more 
confirmed  in  the  correctness  of  former  decisions,  that  the  affi- 
davits of  any  of  the  panel  cannot,  on  motion  to  set  aside  a  yer* 
diet,  be  read  to  disclose  the  deliberations  of  the  jury-room. 
The  court  consider  the  third  exception  in  the  rule,  that  this 
action  cannot  lie  as  against  two  coupled  in  the  same  declara- 
tion, as  not  well  taken.  In  the  case  of  The  King  against  Ben- 
field  and  Saunders  it  appears  that  an  indictment  for  a  libel 
against  two  will  well  lie  if  it  be  for  an  entire  offense,  a  joint  act 
done  by  both.  And  we  have  not  had  cited,  neither  do  we  rec- 
ollect any  decision  that  an  action  on  the  case  for  a  libel  will  not 
lie,  where  it  is,  as  in  the  present  case,  a  joint  act  done  by  both 
defendants.  But  it  is  unnecessazy  to  exdarge  upon  this  {)oint, 
as  a  favorable  decision  here  cannot  benefit  the  plaintiff.  Neither 
shall  we  notice  the  fourth  exception,  as  every  object  aimed  at 
by  the  role  has  been  obtained  by  the  defendants  under  the  de- 
cision upon  the  first. 

Let  judgment  be  entered  that  the  role  be  made  absolute  as  of 
record,  and  that  the  defendants  have  their  costs. 


Blin  v.  Hat. 

ABBZTRAT0B8  MXTST  ALL  Mbbt.— Where  a  mbmiMiou  mm  made  to  five 
arbitratoiB  hy  name^  the  award  to  be  made  in  writinic  by  a  majority 
of  them,  though  sack  award  be  signed  by  a  majority  of  the  arbittaton, 
it  is  insnffident  if  it  does  not  set  forth  that  the  minority  were  {nesent 
at  the  hearing,  or  at  least  that  they  were  notified  of  the  time  and  place 
of  the  meeting. 

Tn  question  before  the  court  sufficiently  appean  bom  the 
opinion* 
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D.  Chipman  and  Keyes,  for  plaintiff. 

EdrringUm  and  Smiih,  for  defendants. 

• 

By  OouBT.  The  first  exception  to  the  snffioienoj  of  the  deola* 
ration  is,  that  the  award  was  by  three,  whilst  tixe  submission 
was  to  five  arbitrators,  the  other  two  not  appearing  to  have  been 
present  at  the  meeting  or  notified.  The  award  declared  upon 
appears  to  haye  been  signed,  etc. ,  by  three  of  the  arbitrators;  so 
far  it  is  consonant  with  the  submission;  but  the  court  consider 
that  the  submission  was  to  the  whole  five.  "  It  is  covenanted  and 
agreed,  that  William  Bott  and  the  others,  naming  the  whole 
five,  shall  be  arbitrators,"  to  take  into  consideration  the  subject- 
matter  of  the  submission;  and  that,  as  it  does  not  appear  that 
the  two  who  did  not  sign  the  award  were  present,  or  notified 
of  the  time  and  place  of  meeting,  the  award  in  this  respect  does 
not  follow  the  submission,  and  the  declaration  is  considered 
insufficient. 

The  court  are  confirmed  in  this  opinion  by  recurrence  to  the 
books,  more  especially  to  the  case  of  DaUing  v.  MoUchel,  Mich. 
14,  Geo.  II.;  Barnes's  Notes,  p.  57.  Parties  to  an  arbitrament, 
without  any  improper  motives,  may  have  a  peculiar  and  rea- 
sonable predilection  for  a  particular  person  or  persons  to  sit  as 
arbitrators.  The  subject-matter  in  dispute  may  be  better  com- 
prehended by  some  than  others,  owing  to  their  particular 
avocations  in  life.  When  a  person  submits  a  controversy  to 
five  arbitrators,  he  has  reason  to  expect  that  all  will  be  present 
at  the  hearing  of  his  cause,  or  at  least  that  all  will  be  notified 
of  the  time  and  place  of  meeting;  for  the  absence  of  one 
might  materially  affect  the  award.  His  superior  judgment 
in  the  matter  in  controversy  may  have  been  relied  upon  by  the 
party  in  preference  to  that  of  all  the  others,  and  might  have 
Mttered  the  opinion  of  the  others;  and  although  a  majority, 
after  a  candid  discussion,  may  make  the  award,  yet  all  the 
arbitrators  to  whom  the  matters  in  controversy  have  been  sub- 
mitted, in  the  terms  of  the  present  submission,  ought  to  be 
present  at  the  hearing,  or  at  least  it  should  appear  that  they 
were  notified  of  the  time  and  place  of  meeting,  if  not  present. 

The  second  exception  to  the  declaration  seems  not  to  be  so 
well  grounded.  The  great  object  of  this  and  evezy  other  arbi- 
trament is  to  put  an  end  final  to  an  existing  controversy;  and 
this  power  is  given  to  the  present  arbitrators,  and  they  appear 
not  to  have  exceeded  it  in  the  award,  as  the  releases  directed 
by  it  to  be  executed  by  the  parties  to  the  submission,  are  not 


740  WooDBBiDGS  V.  AsjBTa.  [YermonL 

general  releases  which  would  have  been  nought,  bat  are  ez« 
presslj  so  qualified  as  to  operate  only  upon  "  all  actions,  soito, 
awards,  quarrels,  ccyitroTersies,  and  demands  whatever,  toneh- 
lag  the  premisea;  that  i%  respeeting  the  matters  submitted,  or 
anj  matter  or  thing  thereunto  relating/' 

If,  thevefare,  this  award  had  been  correct  in  other  particolixa, 
■o  that  it  might  have  been  pleaded  in  bar  to  any  action  reapeet- 
ing  the  patent  of  land  not  submitted,  it  could  be  avoided  bj 
ahowing  in  due  corurae  of  pleading  that  the  submission  did  not 
embrace  sneh  eanse  of  action.  But  as  the  court  consider  the 
dechuration  to  be  insufficient  on  the  first  point,  and  groaaij  so 
in  other  partienlfrs,  let  judgmoii  be  entered  for  the  defendsoita. 

Dedaiation  insnfficieiit. 


8m  the  can  of  Moore  v.  JMn^,  1  Am.  Beo.  IW»  and  the  note  therat% 
for  an  examination  of  this  qiuBtioii. 


WOODBEIDGB  V.  AuSTIN. 

[3  TlLBB.964.] 

Lex  loci  as  a  Bab.— When  a  demand  is  barred  by  the  eziBtiiig  Uws  of  a 
foreign  country  where  the  contract  was  made,  it  cannot  be  reWved 
by  tranafening  it  to  an  inhabitant  of  another  state. 

VoBBiOH  JunidAL  PKocBEDncos  AS  Eyidxnce. — ^Exemplified  oopies  ol 
judicial  proceedings  in  a  foreign  country,  mast  be  considered  as  prima 
ybcie  correct 

Fboof  of  Fobeign  Laws.— a  foreign  law,  if  written,  must  be  prodnoed 
in  evidence;  if  unwritten,  it  must  be  proved  by  tbe  testimony  of  dis- 
interested and  intelligent  witnesses. 

IimOBSBEls  BlOHT  TO  SuE.— Where  a  pcomissory  note  is  not  negotiated 
and  indorsed  in  the  asaal  manner*  the  indorsee's  interest  in  it  must  be 
made  to  appear,  as  weU  as  the  particular  authority  of  the  indorser. 

AceriDN  by  the  indorsee  against  the  maker  of  a  pronuasory 
note.  Plaintiff  declared  on  the  note  dated  Quebee,  NoTembcor 
1,  1790,  made  by  the  defendant  to  one  Aylwin  or  order,  pay- 
able on  the  thirteenth  of  the  following  June.  Since  Aylwin'a 
decease,  on  the  twenty-second  February,  1798,  the  note  being 
still  nnpaid,  one  Woolsey,  the  enrator  of  the  estate  of  Aylwin, 
under  tiie  laws  of  Lower  Canada,  indorsed,  for  a  valuable  con- 
aideration,  the  note  to  the  plaintiff.  The  defendant  pleaded 
the  general  issoe,  and  filed  a  declaration  in  set-off,  alleging 
i^^  the  note  above  declared  upon,  was,  and  is,  the  property  of 
'Woohsey,  in  his  repreaentative  character,  and  that  he  indorsed 
it  to  the  p^««<«<<P  in  truat  for  the  use  and  benefit  of  Aylwin'a 
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estate;  that  Ajhrin  in  his  life-time,  fiz.,  on  the  fonrteenih 
HoTembery  1789,  at  Qaebee,  gave  his  pxozniBBOzy  note  of  that 
date  to  the  fina  of  Fiaaer  and  Tonng  for  f onr  hnndred  pounds, 
Halifax  enxrenoj,  with  interest,  payable  on  the  first  June  then 
next;  and  that  on  the  fourteenth  Kovember,  1789,  this  note  being 
doe  and  unpaid,  Frazer  and  Tonng  indorsed  the  same  to  the 
defendant,  of  which  Aylwin  in  his  life-time  had  due  notice,  as 
well  as  the  said  Woolsej.  The  coonter-dedaratum  olumed  a 
set-off  of  this  note  against  the  plaintiff's  demand.  To  this  dec- 
laration the  plaintiff  pleaded  nan  amumpmt. 

It  was  oonoeded  by  the  defendant  that  he  made  the  note  de- 
clared upon,  but  he  called  upon  the  plaintiff  to  show  that  his 
andorser  was  curator  of  Aylwin's  estate,  and  as  snob  was 
legally  competent  to  indorse  the  note. 

By  CouBT.  This  is  not  a  common  indoBMmeai  by  tiba  oosftDm 
of  merchants.  The  indorsee's  interest  in  the  note  mast  be 
shown  to  entitle  him  to  a  recovery,  and  this  eaanot  be  dMnm 
but  by  showing  an  interest  in  it,  and  a  right  to  tEensier  sooh 
interest  in  the  indorser.  The  declaration  alleges  no  intogsst 
which  Woolsey  had  in  the  note,  excepting  what  is  dsriyed  to 
him  by  operation  of  law,  as  curator  or  administmtor  of  the 
payee's  estate.  It  is  incumbent  on  the  plaintiff  to  show  dial 
Woolsey  was  curator  at  the  time  of  Vtie  indorsement,  and  as 
such  that  he  had  power  to  indorse  promissocy  notes  made  to 
his  intestate  as  incident  to  his  trust. 

The  plaintiff  now  exhibited  a  copy  of  the  proceedings  of  two 
of  the  judges  of  the  court  of  common  pleaa  of  the  prorince  of 
Lower  Canada,  certified  by  the  clerk  of  the  eonri,  by  whieh  it 
appeared  that  Woolsey  had  been  elected  by  the  beiss  of  Aylwin^ 
and  duly  appointed  curator  to  his  estate.  The  delendanfa 
counsel  took  seyeral  exceptions  to  the  record. 

By  CouBT.  Exemplification  of  the  record  of  judicial  pro- 
ceedings in  a  foreign  country  must  be  considered  prima  facie 
as  correct;  if  incorrect,  the  cnuB  probamdi  lies  on  tbe  oppoaite 
party.    Let  the  copy  be  read. 

The  defendant's  counsel  now  insisted  that  it  was  iaoambent 
on  the  plaintiff  to  show  the  la^  of  the  prorinoe  of  Lower 
Canada  upon  which  the  certified  proceediugs  wiste  foondsd. 
The  plaintiff  replied  that  the  prooeediiigs  wane  based  on  the 
common  law  or  ancient  usage  of  the  eoontiy,  and  being  the 
lem  rum  Boripta  could  not  be  produced. 
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By  CoxTBT.  When  the  question  ariseB,  what  is  a  foreign  law, 
if  a  written  law,  it  must  be  produced;  if  an  unwritten  law,  it 
must  be  proved  like  any  other  fact  by  the  testimony  of  disinter- 
ested and  intelligent  witnesses.  Of  this  opinion  was  Iioid 
Mansfield  as  delivered  in  the  case  of  Moslyn  y.  Fabrigas^  Cowp. 
174:  "  The  way  of  knowing  foreign  laws  is  by  admitting  them 
to  be  proved  as  facts,  and  the  court  must  assist  the  jnzy  in 
ascertaining  what  the  law  is."  [  Tufe,  on  this  point,  De  Sobry  v. 
De  Laislre,  8  Am.  Dec.  535]. 

The  defendant  now  proceeded  to  prove  his  set-off.  The 
plaintiff  conceded  the  making  of  the  note  and  delivery  to 
Frazer  and  Young,  as  well  as  their  indorsement  to  the  defend- 
ant; but  showed  by  certified  copies  that  Aylwin  died  in  the 
year  1791;  that  Woolsey  was  the  same  year  appointed  curator, 
and  immediately  reported  the  estate  insolvent;  that  Frazer  and 
Yotmg  exhibited  their  claim,  the  nature  of  which  the  records 
do  not  show,  to  upwards  of  four  hundred  pounds,  and  on  the 
twenty-second  of  January,  1793,  received  a  dividend  of  three 
shillings  and  nine  pence  on  the  pound,  and  on  the  twelfth  of 
April,  1799,  a  further  dividend  of  eight  shillings  on  the  pound; 
when  the  estate  was  settled,  and  the  note  declared  upon  by  the 
plaintiff,  with  another  note  made  to  the  intestate,  were  pur- 
chased at  public  sale  by  the  indorser  Woolsey  in  his  individual 
capacity.  The  plaintiff  now  insisted  that  the  defendant's  de- 
mand on  the  note  as  a  set-off,  was  absolutely  barred  by  the 
operation  of  the  lex  loci;  that  Aylwin's  note  to  Frazer  and 
Young  was  included  in  their  claim  against  the  estate  upon 
which  they  had  received  dividends.  If  it  was  not  included,  aa 
the  firm  was  subject  to  the  laws  of  Lower  Oanada,  and  the  part- 
ners residing  therein  at  the  time  of  the  settlement  of  the  in- 
testate's estate,  if  they  omitted  to  submit  their  claim,  it  is  for- 
ever barred,  and  cannot  be  revived  by  indorsing  the  promissory 
note,  which  is  the  mere  evidence  of  such  olaim,  to  an  inhabit- 
ant of  this  state. 

By  CouBT.  The  court  are  clearly  of  the  opinion  that  when  a 
demand  is  barred  by  the  existing  law  of  a  foreign  country 
where  the  contract  was  made,  it  cannot  be  revived  by  transfer- 
ring it  to  an  inhabitant  of  this  state.  But  there  are  several 
obvious  difficulties  which  present  against  the  several  demands 
of  either  party,  which  can  only  be  removed  by  a  knowledge  of 
the  existing  laws,  and  their  practical  operation  in  Lower 
Canada.    Either  party  may  have  his  election  to  continue  the 
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eause  until  the  nert  term«  that  in  the  interim  satLsfaotoxy  evi- 
dence of  the  laws  of  that  country  may  be  obtained.  The  juxis- 
prudence  of  the  province  of  Lower  Canada  is  highly  respecta- 
ble; and  no  doubt  can  be  entertained  from  the  eminent  and 
learned  professional  characters  who  have  adorned  its  supreme 
bench  since  the  English  conquest,  and  more  specially  since  the 
establishment  of  its  gOTemment  by  the  act  of  the  British  par- 
liament in  1791,  that  the  operation  of  the  provincial  laws  is 
clearly  ascertained  in  all  important  cases  hj  judicial  decision. 

The  plaintiff  now  moved  to  enter  a  nonsuit,  which  wfw  nol 
opposed. 


INDEX. 


ABANDONMENT. 
See  IxBURAXOE,  3,  6L 

ACTION. 

1.  Bmvkrmmcm  C9  JoniT  DzHAiTD. — ^When  one  is  liable  in  a  penonal  action 
to  two  or  more  jointly,  and  Bottlesr  the  dispute  with  one  ol  them,  the 
eaose  of  action  is  serered,  and  he  is  still  liable  to  the  others.  Baier  y. 
JeweU,  162. 

SL  Biobx  ov,  lOB  Bbbaor  oy  Covenant  oi*  Seisin.— A  covenant  of  seisin, 
on  a  failnre  of  title  is  broken  as  soon  as  it  made;  and  a  right  of  action 
for  such  breach  does  not  pass  to  the  grantee's  heirs,  bat  is  a  penondl 
oovenant  in  favor  of  the  personal  representatiyes  of  the  giantee 
ffamOion  v.  WOion,  263. 

S.  MoHar  VoLiyinRABiLT  Paid. — Where  a  person  pays  money,  being  nndei 
BO  legal  oompnlsion  or  constraint,  he  cannot  reoover  the  amoont  so 
paid.    ZTotf  y.  ^Mta,  270. 

4.  AnunniT  hot  Mahttaikablb. — ^An  agreement  to  pay  lor  work  done 
imder  a  contract  with  another,  will  not  support  an  action  of  ktdddtaiuB 
mummptU  for  work  and  labor  done,  notwithiBtanding  the  work  may  have 
heen  performed  on  defendant's  promise,  and  for  his  eyentoal  benefit- 

See  Fbaub,  fi.    * 

ADMIRALTY. 
See  Ihbobavgb,  12;  Jusgmxmtb,  1$%^ 

AGENCY. 
See  Pbznoipal  and  Agimt. 

ARBITRATION  AND  AWARD. 

1.  Wbut  aor  Vaud. — ^A  parol  agreement  to  submit  a  dispute  to  fhiee 
aibitntors  will  not  justify  an  award  by  two  of  tiiem  only,  the  third 
dissenting  from  them.    Twom  y.  JaquUh^  84. 

%  Comnarr  GiyiNO  Jurisdiction.  —  Although  consent  of  parties  cannot 
giye  jurisdiction  to  a  court  of  equity;  yet,  after  an  injunction  xmprop- 
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erly  granted,  il  the  parties  refer  all  matters  in  dispute  between  then 
in  that  snit  to  certain  arbitrators  matnally  chosen,  eoneenting  that 
their  award  may  be  made  the  decree  of  the  oonrt,  each  consent  is 
binding;  the  whole  case,  inclading  the  question  of  Uw,  being  thereby 
tnmsfened  from  the  court  to  the  arbitrators.  Briekkoum  y.  Bunter,  628. 

IL  CsBTAiSTT  or. — ^An  award  is  not  the  less  certain  and  final  because  the 
arbitrators  refer  to  a  report  previously  made  by  a  commissioner  in 
chancery,  and  declare  in  general  terms  their  concurrence  with  it,  in- 
stead of  specifying  the  particulars  or  substance  thereof  in  the  awaid; 
nor  because  they  submit  to  the  court  the  propriety  of  their  award  in 
point  of  law,  and  as  a  guide  for  the  court  in  deciding  upon  it,  state  the 
grounds  and  reasons  thereof.    Id. 

4.  Whin  not  Eniobgxd.— If  parties  submit  two  interfering  daims  to 

arbitration,  and  it  happens  after  the  award  is  made,  that  one  of  the 
parties  had  no  power  over  the  principal  part  of  the  interfering  data 
submitted  by  him,  a  court  of  equity  will  not  enforce  the  award  in  his 
favor;  and  so  also,  if  he,  after  the  award,  parts  with  a  part  of  the  in* 
terference  which  was  awarded  in  favor  of  the  other  party.  Poyas  v. 
Mocrtt  689. 

&  Maztebs  Subhxtekd. — ^Where  the  submission  includes  *'  all  aceoonta  and 
other  matters  respecting  property  of  every  nature  whatever,"  the  award 
need  not  be  confined  to  the  matters  between  the  parties  as  individnaK 
but  also  as  guardians  and  trustees.    Kmg  v.  Cook^  715. 

^  SiONXNO. — Where  the  submission  was  to  A.  and  B.,  and  if  they  eonld 
not  agree,  'Hhey  are  empowered  to  choose  an  umpire,"  an  award 
signed  by  A.  and  B.  and  the  umpire,  is  valid.    I<L 

7.  AsBintATOBS  xuBT  ALL  MxET. — Where  a  submission  was  made  to  fi:v« 
arbitrators  by  name,  the  award  to  be  made  in  writing  by  a  majority  of 
them,  though  such  award  be  signed  by  a  majority  of  the  arbitraton»  it 
is  insufficient  if  it  does  not  set  forth  that  the  minority  were  present  at 
the  hearing,  or  at  least  that  they  were  notified  ol  the  time  and  plane 
of  the  meeting.    Blm  t.  Hay,  739. 

ASSAULT  AND  BATTEBT. 
Su  y XBDior. 

ASSIGNMENT. 

L  Wrnor  yoiD.-»An  assignment  by  an  insolvent  debtor  in  tmstior 
of  his  creditoiB,  made  by  a  conveyance  to  which  they  are  not 
nor  assenting  thereto,  is  void  as  to  the  other  creditorB.     Widgery  v. 
HaikeU,4h 

5.  Sau. — ^A.  being  in  failing  circumstances,  executed  an  **MgniwAnt  d 

certain  credits  to  B. ,  in  trust  for  the  benefit  of  all  A.  *8  creditora  rataUy. 
Two  schedules  were  annexed  to  the  assignment,  one  specU^yin^  the 
names  of  several  creditors,  and  coneluding>  "and  others  to  the  number 
of  about  twenty  creditors;*'  and  the  other  specifying  several  debten 
and  their  debts,  and  concluding,  "and  many  more,  to  the  amovuil  ^ 
ten  thousand  dollars."    None  of  the  creditors  named  knew  of  tha  ar 


ngnment  when  made,  and  only  one  of  them  afterwards  dissented.  B.» 
agent  for  a  number  of  them,  accepted  the  trust,  and  commenoed  iti 
ezeontion,  dne  notice  being  given  to  the  debtors.  The  assignment  was 
held  void  at  Uw.    Naylor  v.  ^oAcfidb,  187. 

S.  Pbkrbxnob.— A  debtor  may  lawfully  prefer  one  creditor  to  anothesi 


Am  CoNSiBUcnoN  or. — ^Where,  in  an  assignment  in  trust  for  several  oredit- 
ors,  it  was  expressed  to  be  of  all  the  property,  goods,  chattels,  debts, 
etc,  as  particularly  set  out  in  a  schedule  annexed,  and  refeired  to,  it 
was  held  not  to  be  a  general  assignment  of  all  the  debtor's  estate;  bat 
was  to  be  construed  to  operate  only  as  to  the  articles  specified.    Id, 

&  RssuLTiNa  Tbubx— Natubb  or.— The  resulting  trust,  or  reslduaiy  in- 
terest, remaining  to  the  assignor,  after  the  objects  of  the  assignment 
are  attained,  is  not  such  an  interest  as  may  be  taken  and  sold  on  exe- 
cution; and  unless  the  assignment  be  merely  colorable,  and  for  tlui 
sake  of  the  resulting  trust,  it  is  not,  on  account  of  such  reslduaiy  in* 
terest,  void.    Id. 

'^        6L  Wbxv  Valid. — An  assignment  by  a  debtor  of  all  Ids  property  to  trustees 
for  the  benefit  of  such  creditors  as  should,  within  a  given  time,  execute 
^  a  release  of  all  demands,  is  good  when  certain  of  the  creditors  agree  to 

•:>'-  accept  it  upon  such  terms,  and  is  a  transfer  of  the  property  tat  their 

>.  use  from  the  time  of  acceptance.    lAppmeoU  y.  Airiw*,  433. 

7.  Shsbov,  whin  ▲  Tbxspasseb. — ^I^  therefore,  an  execution  be  issued 
jt^  after  the  acceptance,  but  before  a  release  is  executed  by  any  creditor, 

nf  and  a  levy  be  made  on  the  property  assigned,  the  sheiiflf  isa  trMpaHer* 

Id, 

AUTREFOIS  ACQUIT. 

8n  CniMnrAL  Law,  7. 

BANKRUPTCY. 

L  DncBABoa  Tnn>XB  Ihbolvxst  Laws  or  AiroTHXB  SZAT1.---A  discharge  of 
the  maker  of  a  negotiable  note  under  the  insolyent  laws  of  a  state, 
where  the  contract  was  made,  and  of  which  the  parties  were  then  in- 
habitants and  citizens,  is  a  good  defense  in  an  action  brought  in  an- 
other state  by  a  citizen  of  that  state  to  whom  the  note  was  indorsed 
after  such  dischaige  was  duly  obtained.    Baher  y.  WkeaJton,  71. 

flL  YALZDirr  or  Disobabob. — A  dischaige  under  the  insolyent  laws  is  not 
yoid,  though  the  debtor  aid  in,  airsent  to,  and  solicit  the  nomination  of 
friendly  creditors  as  commissioners,  unless  fraud  be  shown.    Id, 

S.  Gbahtob'b  Bansbuftot— Gkahtbb  to  Aooouirr  iob  Rbrts,  bto.— The 
grantee  of  a  fraudulent  grantor,  who  had  afterwards  become  bankrupt, 
is  accountable  for  the  rents  and  profits  subsequent  to  the  act  of  bank- 
ruptcy, or  from  the  time  when  the  right  of  the  creditors  accrued  for  an 
account.  SandB  y.  Codwise^  306. 
lb  pBorxBTT  or  AflsxoHOB. — ^Where  a  bill  was  filed  by  creditors  to  set  aside 
^^  the  deeds  of  a  bankrupt,  on  the  ground  of  fraud,  it  was  held  that  the 

^hei^  property  was  not  to  be  pUced  in  the  hands  of  a  master,  but  was  subi 
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jeet  to  the  difpoial  ol  the  amgneMof  t^hmkrw^mantdk^Uiki 
bttkrapt  law  of  ihs  United  Statn.    Id. 

BARRAT&T. 
Sn  ImimAiNa*  10^  11»  ISL 

BOKD&. 

L  AiiOfUHT  ovBwovsET.^The  obligee  of  a  bond  OBaneoferaoiii^ 
the  penalty,  with  interest  thereon,  ahhoogh  eatieiMtioii  may  net  haie 
been  obtained  for  OTery  breach  ol  the  oondiiion.    CfaHer  t.  CaHtr^  177. 

2,  Fob  Dsbd. — ^A  bond  to  make  a  good  and  soffldent  deed  to  ]and«  reqaina 
a  general  wananty.    Flemmgy,  Earrimm,  $91, 

COMMON  CABRIEBS. 

Who  AB&— fMj^iten  for  hire  npon  navigable  ziTeiB-axe  to  be 
as  ooounon  carrieza  and  anbject  to  their  liabilltiea.    WUUamt  t. 

CONSIDERATION. 
SeeD»DB,& 

CONSPIRACY. 

Aaaox  imL--WliereflavQi«lbyeomlHnation«iideonqpifMyflntiaad*cilH 
ann  of  thiaatcte  to  go  to  another  state  that  he  mi^  be  tfaeva  aneatwl 
en  civil  prooeaa,  and  he  iraa  ao  arreated;  it  waa  held  ^bgf  wen  Habla 
to  him  in  an  action  on  the  case,  although  the  debt  for  irhioh  he  ivaa 
arreated  waa  jnatly  doe.  Phelp$  v.  Ooddard,  72(1 

OONTRACXa 

L  ViLXDirr. — ^A  contract  made  in  a  foreign  country,  valid  1^  italawa» and 
to  be  there  executed,  may  be  enforced  in  anotiier  state,  although  not 
valid  by  the  Liwa  of  the  latter  state,  or  prohibited  to  ita  cttiaana^  exoept 
when  the  atate  or  ita  citizens  may  auffer  injury  by  enforcing  it»  or 
when  it  would  have  the  effect  of  a  pemidoua  and  detestable  example. 
Chreeuwood  v.  OuriU,  145. 

S.  Samb. — Where  acaigo  was  purohaaed  on  the  coast  of  A£rica,  to  be  paid 
for  in  slaves,  and  a  part  of  which  waa  delivered  in  payment^  and  an 
account  stated  for  the  baknce  in  caah,  for  whidi  a  note  waa  given  pay- 
able in  slaves,  it  was  held  that  a  recovery  may  be  had  on  the  laaiaHl 
ecmputOMaent.    Id, 

BL  Fob  Salb  oi*  LAin>— RaoovxBnro  MoHxr  Paid.— Where  one  havng 
agreed  by  parol  to  sell  land  rescinds  the  contract,  the  otiier  party  may 
maintain  an  action  to  recover  back  money  paid  him  on  aeoevnt  ef  the 
purchase.    QiUel  v.  JIfaynardf  329l 

4.  RBBOiaazoir— N'o  Allowanob  iob  lKFBOVBBixin&— Where  anch  fwntgafll 
is  rescinded  by  its  relinquishment  by  the  parties,  the  pnrdiaaer  waa^ 
recover  back  the  money  paid,  with  interest,  but  nothing  for  hia  Inbea 
or  improvements,  which  he  has  in  the  meantime  put  on  the  kad.    Id, 
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<&  PKomsB,  'SvDUK  PAORTif.— TlMfe  hemg  neither  a  Ipgal  nor  a  moral 
obligation  to  pa j  for  the  work  and  labor  done  upon  land  by  one  who 
has  entered  without  the  ownei^e  ooneent  or  by  any  oolor  of  right*  and 
held  poeaeeaion  againAt  him,  a  promise  by  the  owner  to  pay  for  the 
work  done  and  improvementa  ia  a  tmbm^  paetmn  on  which  no  aetioft 
can  be  maintained.    Frtar  y,  ffardmbergk,  366b 

^.  FoBBBABANCB  A  GooD  CoNBiDXBATiair. — ^An  agreement  by  a  surety  to 
forbear  a  soit  against  his  principal,  after  he  shall  have  paid  the  debt  bf 
the  principal,  is  a  good  consideration  to  support  a  promise,  eren  if  at 
the  time  the  surety  had  no  cause  of  action  against  the  princ^Nd. 
ffofnaker  y.  Eberley^  UTI. 

7*  Pbomisb  to  Fobbxab. — A  promise  to  forbear  in  general,  is  to  be  under- 
stood a  total  and  absolute  forbearance  to  sue.    Id. 

8L  Rzobt  to  RBSdND. — ^Where  a  party  purchases  land  with  the  view  of 
acquiring  a  certain  right  or  prinlege  thereto  attached,  and  where  it 
happena  that  the  vendor  is  unaUe  fully  to  secure  such  right  or  priv* 
flege  aa  wananted,  the  Tondee  will  be  entitled  to  a  total  rescission  of 
the  contract,  or  an  adequate  abatement  of  the  price  paid.    JAit  ▼• 

9.  Lxx  LOCI  AS  A  Bab. — ^When  a  demand  is  barred  by  the  existing  laws  of 
a  foreign  country  where  the  contract  was  made,  it  cannot  be  revived 
by  transf ening  it  to  an  inhabitant  of  another  state.     WoodhMge  v. 

See  EziouTDBS»  5,  11;  Indanct,  2;  MABBXAai;  2. 

CORPORATION& 

1.  AonoH  AaAZRflT  Mmthh.  iob  A  hrbwm  ptt.— A  turnpike  corporation 
was  empowered  by  statute  nnder  which  it  waa  oiganiaed  to  sell  the 
delinquent  shares  of  members  for  assessments.  It  was  held,  notwith- 
standing this  provision,  that  an  action  may  be  maintained  against  a 
member  who.  expressly  promised  the  corporation  to  pay  his  proportion 
of  the  legal  assessment.     Worcetter  Turnpike  Cw,  v.  WiUard,  39. 

2.  Quo  Wabbanto,  Who  Ertitlbd  to  PBoaaouTB.^An  information  in  the 
nature  of  a  quo  warranto^  may  be  granted  at  the  relation  of  any  person 
interested  in  the  election  or  admission  of  an  officer  or  member  of  a 
corporation;  but,  for  the  purpose  of  dissolving  the  corporation,  or  oi 
seizing  its  franchises,  it  cannot  be  prosecuted,  except  by  the  authority 
of  the  commonwealth,  through  the  legislature,  or  by  the  attorney* 
generaL     CommonweaUh  v.  UnUm  Ins,  Co.,  60. 

3L  LxABiLrnr  or  MmntinM  iob  Assbsskxiits. — No  action  lies  against  mem« 
bers  of  a  corporation  to  recover  assessments  by  the  mere  fact  of  a  snb> 
Bcription  for  shares  when  there  is  no  agreement  to  pay  such  sonocg 
ments;  and  the  only  remedy  for  the  corporation  is  the  sale  of  the 
delinquent  ahazea  pnianant  to  the  statute.  Andover  Tun^^  Cor.  v. 
€hmid,90. 

4^  Powbb  to  DiaraAmmiBB  Mbmbbb. — ^Without  an  express  power  in  the 
charter  of  a  corporation,  a  member  cannot  be  disfnmchised  nnlnw  he 
haa  been  guilty  of  some  oflense^  which  either  afSscta  the  interesl  or 
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good  goTemment  of  the  ooipontion,  or  is  indictable  hj  the  law  of  tht 
lands  and  therefore  a  by-law  aathoriang  the  expokion  of  a  member 
for  vilifying  any  of  the  memberB»  ia  void.  CommomweaUk  t.  SL  Pai' 
riek^M  Sodeiy,  4B^ 

&  Act  or  IirooBPOR4Tioir,  Ax;nBA.noir  or.— A  member  of  a  corponrtioa 
is  bound  by  an  act  of  assembly  varying  the  teims  of  the  oiiginalaet 
of  incorporation;  such  act  being  passed  at  the  instance  of  a  l^^ally  coa- 
stitated  meeting  of  the  corpoiation,  althongh  that  individual  member 
was  not  present.    Currie  v.  Mutual  As»,  Sodety,  517. 

6u  EuBCTXoir  or  OmcsBS. — ^Where  an  act  of  incorporation  provided  that 
there  shall  be  "three  directors,  out  of  whom  a  president  shall  be 
ehosen,"  it  is  sufficient  if  the  president  be  elected  by  a  legally  oonsti* 
tnted  meetings  and  at  the  same  time  with  the  other  directors,  without 
having  been  previously  appointed  a  director.    Id, 

7.  PowiB  TO  PmnsH. — ^The  keeping  of  a  gaming  house  being  an 
able  offense,  the  punishment  of  which  is  within  the  exclusive  ji 
tion  of  the  courts,  no  oorpontte  court  can  take  cogniMnce  and  punish 
therefor,  excluding  the  party  from  a  trial  by  jniy.    8ktU  v.  C9rm  V 

iSiMKUMoA,  70& 

COUNTERFEITING. 
See  CniMnrAL  Law,  1. 

COVEN  ANTa 

1.  WoBDS  CoHsnTDTDfG. — ^No  formal  words  are  neoessaiy  to  make  acov^ 
nant,  as  any  words  are  sufficient  which  show  that  the  parties  to  a 
deed  have  concurred  or  assented  to  the  peif onnance  or  forbearanoe  of 
a  future  act    MarahaU  v.  Craig,  647. 

2,  PmroBMANcx  Prevented  bt  Pabtt. — ^If  thepeiformanoe  of  an  obliga- 
tion is  prevented  by  one  of  the  parties  to  a  covenant,  the  party  bound 
to  perform  is  thereby  excused.    Id, 

S.  Dbmakd  UNKECBaaABT. — In  a  covenant  for  delivery  of  property  on  a 
day  certain,  no  special  request  is  necessary.    MUekeU  t.  Chrtgorjf^  668w 

See  AcnDN,  2;  Damaoeb,  1. 

CRIMINAL  LAW. 

L  PissDvo  CotnrriBVDT  Bills. — ^Where  a  peraon  is  indicted  for  uttering 
and  puUiBhing  a  counterfeit  bill,#  evidence  is  admissible  showing  that 
he  passed  other  bills  of  the  same  description  on  that  day.  State  v.  Vam 
H<nUen,4ff7, 

SL  Foboxrt  at  Comkok  Law.— The  publishing  a  foiged  note  of  hand  or 
any  other  private  writing  as  a  genuine  note  or  writing,  with  the  intent 
to  defraud,  is  indictable  at  common  law.    CammonweaUh  v.  SearU^  44fi. 

ti  IVDiCTBCENT  UNDER  Statdtb. — ^Whcro  a  statuto  creates  or  expressly  pnn 
hibits  an  offense  and  inflicts  a  punishment*  the  statutoiy  punishment 
cannot  be  inflicted  unless  the  indictment  concludes  camtra  formam 
wUUuU;  but  it  is  otherwise  where  the  statute  only  infliota  a  punishmeBt 
for  that  which  was  an  offense  before.    Id, 
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4.  FoBM  aw  IxDiantEtn, — ^In  an  indictmeiit  for  mnzder,  wnere  the  death 
was  oocaaoned  by  a  wound,  braise,  or  other  ananlt^  the  stroke  mnrt 
be  ezpreaaly  laid.    State  v.  (hoent  571. 

&  Same. — In  an  indictment  charging  "  that  A.  feldnionBly  and  of  his  mal- 
ice aforethought,  assaulted  B.,  and  with  his  sword,  etc,  then  and 
there  struck  him,"  etc,  the  first  allegation  of  feloniously  and  of  his 
malice  aforethought,  applied  to  the  assault,  runs  also  to  the  stroke^  to 
which  it  is  essential.    Id, 

4L  DsRCBiFnoN  or  Wouitd. — Where  in  an  indictment  for  murder  the  death 
is  charged  to  be  occasioned  by  a  wound,  the  description  of  the  wound 
must  be  set  forth  in  the  indictment,  its  length,  breadth,  depth,  etc, 
where  they  are  capable  of  description;  and  the  omission  of  such  de- 
■cription  is  fatal  to  the  indictment.  But  where  the  death  is  chaiged 
to  be  occasioned  by  a  bruise,  a  description  of  its  dimensions  is  not  nee* 
essary.    Id, 

7.  AuTBSJOiB  Acquit. — A  person  discharged  under  the  habeas  corpus  act 

from  prison,  being  committed  on  a  chaige  of  murder,  was  held  not  to 
be  protected  thereby  from  asubsequent  proeoeution  on  the  same  chazge. 
&aie  y.  Fl^,  58a 

8.  Pbincxfal  akd  Abettobs  nr  Mubdxb. — In  an  indictment  for  murder, 

where  several  are  charged  as  principals,  one  as  principal  perpetrator, 
and  the  others  as  present  aiding  and  abetting,  it  is  not  material  which 
of  them  is  charged  as  principal  in  the  first  degree,  for  the  mortal  injury 
done  by  any  one  of  those  persons,  is,  in  l^fal  contemplation,  the  act  of 
each  and  every  one  of  them.    Id, 

OL  Wokds  "thsk  aud  THXBX.**--The  words  "then  and  there"  in  the  con- 
cluding part  of  a  chaige,  against  one  present  abetting  a  murder,  may 
be  rejected  as  surplusage,  or  referred  to  the  act  done  which  caused 
death,  and  not  to  the  time  and  place  of  the  death.    Id, 

IOl  DTOCfnvB  iHDicriMEMT.^Judgment  was  arrested  after  verdict,  where 
in  an  indictment  larceny  wss  charged  as  committed  on  **  the  second 
day  of  March,  Anno  Domini,  one  thousand  eig^    Siate  v*  O*  &,  12L 

See  CoBfORATxoirs,  7* 

DAMAGES. 

1.  Bbbaoh  oy  Coraum  ow  Snomf.— For  the  braaeh  of  the  covenants  el 
seisin  and  for  quiet  enjoyment  in  a  deed,  the  recovery  is  limited  to  the 
consideration  paid  and  interest  and  the  costs  in  ejectment.  PUeker  v. 
LMnffttonf  229. 

S.  ?0B  iMPBOvmcBirTa. — 'So  recovery  of  damages  can  be  had  for  the  im- 
provements made,  nor  for  the  increased  value  of  the  land.    Id, 

S.  Fob  an  Escapx. — The  damages  in  case  of  an  escape  will  depend  on  the 
extent  of  the  injury  or  loss  sustained  by  the  plaintiff  in  consequence 
of  the  sheriff's  misconduct    Standing  v.  Rogers^  595. 

4.  Extent  in  Tbxspass.— Damages  are  recoverable  up  to  the  issuance  el 
the  writ,  and  not  to  the  filing  of  the  declaration,  and  the  conHmaamtU 
until  the  filing  of  the  declaration,  is  ill.    Lamgford  v.  Oioifay,  699L 

See  Nxw  Tbzai^  1,  S. 
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I>EED& 

1.  TnaiBE  ov.— Where  a  party  ahoiild  deliver  a  deed  on  a  day  eeftein,  and 

at  the  day  was  ready  with  the  deed»  and  would  have  tendesed  it^  but 
for  the  evaeion  of  the  other  party,  it  was  held  eqidvaleiii  to  a  tondsr. 
Borden  ▼.  Bordefif  32. 

2.  Inoumbrancb  or  Titlb. — ^A  deed  of  conreyanoe  of  land  is  a  good  and 

lawful  deed,  though  an  execation  upon  an  erroneous  judgment^  but 
not  reyersed,  has  been  levied  on  part  of  the  land,  and  although  part  of 
the  land  is  attached  on  mesne  piooess,  if  the  vendor  is  wiUing  that  the 
vendee  should  retain  sufficient  of  the  pnrehaae  money  to  indomiify 
against  such  attachment.    Id, 

5.  Wab&autt  or  QuANrrrr  m  Cokvetakox.— Where  land  in  a  deed  of 

conveyance  was  described  by  certain  monuments,  lines  and  ootases^ 
and  aJso  as  containing  a  certain  quantity,  the  words  expressing  the 
quantity  are  not  to  be  considered  as  a  covenant  that  the  land  contained 
soeh  quantity,  but  are  to  be  taken  as  merely  deactiptive.  PomtB  v. 
Clark,  67. 
lb  DiLzvxBT,  wHxir  Takxb  Emor.— a  grantor  having  signed,  sealed  and 
acknowledged  a  deed,  took  it  up  in  the  absence  of  the  grantee,  and  said 
toanother,  "  Take  this  deed  and  keep  it;  if  I  never  call  for  it  delivir  it 
to  B.  after  my  death;  if  I  call  for  it  deliver  it  to  me.**  The  parly  then 
took  the  deed,  and  the  grantor  dyin^  soon  afterwards*  and  never  hav- 
ing called  for  it»  it  was  delivered  to  the  grantee.  This  was  held  to  be 
the  deed  of  the  grantor  presently,  and  that  the  party  to  whom  it  was 
given  held  it  as  a  trustee  for  the  grantee,  whose  title  became  conaom* 
mate  at  the  death  <^  the  giantor,  and  the  deed  took  effect  by  teHaAm 
from  the  time  of  its  first  delivery.    BMen  v.  Cairier,  185L 

&  Altbratiow  mr  CkmsnT. — Blanks  of  a  bill  of  sale  of  a  shqi  aft«r  its 
execution  and  delivery  were  filled  out  by  consent  of  vendor  and 
vendee.  It  was  held  that  the  bill  of  sale  was  not  thereby  affected,  and 
a  deed  after  execution  may  be  altered  in  a  material  part  with  the  con- 
sent of  the  parties  without  ailbcting  its  validity.  WaoOnn  ▼•  CmtitmU 
246. 

6.  Rxsx&VATioK  or  Rioar. — A  grantor  conveyed  land,  reserving  the  atreama 

of  water  and  the  soil  under  them,  with  the  right  of  erecting  miU-dams^ 
and  also  such  part  of  the  land  as  shall  be  overflowed  by  water,  for  the 
use  of  milla  The  grantee  sold  part  of  the  premisea  with  a  similm' 
reservation,  and  the  last  grantee  erected  a  dam  on  Ms  part»  oveiflow* 
ing  his  grantor's  land.  It  was  held  that  until  the  first  grantor  exer^ 
dsed  his  right  and  erected  dams,  the  reservation  was  inoperstrveb  aad 
if  considered  as  an  exception,  would  be  void  for  onoartainty,  aad  wm, 
action  was  maintainable  against  the  latter  grantee  by  his  gnntoc 
Thampmm  v.  Oregory,  25& 

7.  Bslahok  Back.— a  deed  may,  in  ita  opemtion,  be  made  to  relate  bad^ 

to  the  time  of  the  contract  for  purdiassb  so  far  aa  albetB  the  paitiit 
and  for  the  furtherance  of  justice,  but  not  if  aflbotioig  the  ri^^ita  ef 
others.    Jackmm  v.  £ard,  267. 
8b  CoHiODSRaTioK— Pnoor  ab  to.— In  equity  either  party  to  a  dead  may 
aver  and  prove  against  the  other  or  against  the  puzehaser  with  no4ie% 


Index.  768 

tlia  tnie  oonridemtion  on  which  the  deed  was  Ibviiided,  tiunigh  it  ho 
different  from  that  mentioned;  bat  a  bona  JJJg-yirphMer,  without  no* 
tioe  of  the  ezietence  of  each  conaidenition»  ia  nol  to  be  aflbcted 
thereby.    Dmiai  y.  Bibb,  tm. 

DEMAND. 
See  CoYVSAXTB,  S. 

DISCOVEBY. 
See  Equitt,  1,  2^ 

DOWER. 

Noxs  nr  iMTBOVKBODrrs. — ^A  widow  is  entitled  to  dower  only  aoooiding  to 
the  value  of  the  land  at  the  time  of  alienation,  and  not  aeoording  to  its 
improved  value  at  the  timo  of  demand.    Van  Doren  v.  Vam  JDoren,  408. 

DURES& 

Br  iMFRiSQNMKirr. — ^Where  one  falsely,  malidonaly,  and  without  probable 
cause,  causes  the  arrest  and  imprisonment  of  a  person  on  a  prooesa 
legal  and  regular  in  form,  and  obtains  a  deed  of  release  from  the  party 
so  arrested,  to  procure  his  deliverance,  -such  deed  is  void  by  reason  of 
duress.     Watkins  v.  BaM,  170. 

EASEMENTa 

Bmht  bt  Pbbsgbittiok. — A  right  to  a  privilege  appurtenant  to  land  may  be 
gained  by  an  exclusive  enjoyment  for  a  length  of  time  sufficient  to  give 
title  by  tiie  atatute  of  limitations.    Sherwood  v.  Burr,  211, 

EJECTMENT. 
L  P08BXS9I0N  nr  EjBcnozrr. — A  person  having  been  in  possession  for  eight 
or  ten  years  under  color  of  title  may  recover  in  ejectment  against  a 
mere  intruder  or  trespasser.    Jackaon  v.  Harder,  262. 

2.  OuTSTAiTDiNo  TrTLs. — A  mere  intruder  will  not  be  allowed  to  protect 
himself  in  the  possession  by  setting  up  an  outstanding  title  in  a 
stranger.  An  outstanding  title  in  a  stranger  cannot  be  set  up  where 
there  has  been  an  adverse  possession  of  twenty  years.    Id, 

Z,  Claim  on  Titlb  not  Available. — ^A  claim  or  title  which  could  not  be 
set  up  by  a  person  while  in  possession,  cannot  be  set  up  by  another 
who  comes  into  possession  under  him.    Id. 

4.  Possession. — A  possession  of  twelve  or  thirteen  years  under  a  claim  of 
title  gives  a  prima  fade  right  of  recovery  in  ejectment  against  a  tor- 
tious holder.    Cain  v.  McCann,  384^ 

&.  Pbiobity  01*  Title. — In  ejectment,  if  two  patents  bear  the  same  date, 
neither  can  prevail  against  the  other.  In  such  case,  the  condition  of 
the  defendant  if  the  better.  The  priority  of  recording  the  grants  ia  not 
erridenee  of  priority  of  title.    CoUman  v.  Talbot,  687. 

EQUITY. 

1.  Bsuxr. — ^In  cases  ^here  it  is  proper  and  necessary  to  go  into  a  court  of 
equity  for  a  discovery,  the  court  having  jurisdiction  of  the  subject  will 

Ax.  Dso.  Vol..  IV— 48 
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proceed  to  decide  the  cause,  without  tarning  the  parties  ofrer  to  their 
remedy  at  law,  notwithstanding  if  such  disooyeiy  had  not  been  neces- 
sary, relief  could  have  been  obtained  at  law.    Chicheaier  y.  Fom,  63L 

2.  Same. — ^A  woman  abont  to  marry  agreed  in  writing,  with  her  intended 
husband,  to  renounce  all  claims  on  hia  estate,  on  his  agreeing  to  make 
adequate  provision  for  her.  He  made  a  certain  provision  by  will,  and 
died.  It  was  held  within  the  province  of  a  court  of  equity  to  deter- 
mine as  to  the  adequacy  of  the  provision,  and  this  provision  being 
inadequate  under  the  circumstances,  it  was  enlarged.  SinertY.  Stven, 
609. 

B.  Equitabls  RELisr— Dxrezrax  at  Law. — ^Where  a  party  failed  to  defend 
himself  at  law,  equity  will  not  relieve,  unless  the  party  was  prevented 
from  making  his  legal  defense  by  circumstances  not  attributable  to  his 
neglect  or  inattention.     Cotoan  v.  Price,  627. 

4.  JuBiSDicnoN. — Whore  the  defense  is  purely  legal,  and  the  party  n^ 
lects  to  defend  at  law,  equity  will  not  relieve;  but  if  a  court  of  law  and 
a  court  of  equity  have  concurrent  jurisdiction,  and  the  party  fiuls  to 
defend  at  law,  equity  will  relieve.  If  he  makes  defense  at  law  and 
fails,  the  matter  will  not  be  retried  in  equity.    Morrison  v.  Hart,  663. 

6^  IinvooENT  PuROHAsxss,  EiOHTS  OF. — A  court  of  equity  will  not  deprive 
an  innocent  purchaser  of  a  legal  advantage,  whether  rightfully  or 
wrongfully  obtained,  in  favor  of  a  latent  equity;  and  a  prior  latent 
equity  in  one  entry  is  outweighed  by  a  junior  equity  under  the  same 
entry,  united  with  the  legal  title  obtained  under  a  junior  conflicting 
entry.    PtUriek  v.  MarahaU,  670. 

0b  RxLixv  AGAINST  Gamino  Boio).— Where  bonds  have  been  given  for 
money  won  at  play,  a  bill  in  equity  lies  to  have  the  bonds  delivered  up 
and  canceled.    Davidson  v.  Oiunu,  695. 

7*  Failubb  or  Dsvense  at  Law.— If  a  party  pleads  the  illegality  of  a 
consideration  at  law  and  falls,  equity  wUl  not  retry  the  matter.    Id, 

See  Plxadzng,  8;  SPBomo  Perfobkaug^  1,  2. 

EVIDENCE. 

L  As  TO  Datb  oy  Notb. — ^Where  a  statute  provided  thai  promiasoiy  notes 
of  a  certain  kind,  made  or  issued  after  a  given  day,  should  be  utteriy 
void,  it  was  held  that  evidence  was  admissible  on  behalf  of  the  makers, 
to  prove  that  the  notes  were  issued  after  the  day,  notwithstanding  they 
bore  a  previous  date.    Bayley  v.  Tdber,  57. 

2,  To  EzFLAiN  Latknt  AHBiaurnr.— Parol  evidence  is  »i1miiMnMfi  to  ex* 
plain  latent  ambiguities  in  a  deed,  but  patent  ambiguities  must  be 
removed  by  a  sound  construction  of  the  deed  itsell  ^ortr  v.  Frt&moM, 
155. 

B.  Wmrsss  Ikoomfehent.— A  person  who  does  not  believe  in  the  obligatioQ 
of  an  oath,  and  in  a  future  state  of  rewards  and  punishments,  or  any 
accountability  after  death,  is  an  incompetent  witness;  but  a  witness  is 
competent,  notwithstanding  his  retigiotts  belief  when  he  acknowledges 
the  obligation  of  an  oath,  administered  aooording  to  the  form  ol  his 
leligion.    Curtiss  v.  Strong,  179. 
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i,  TBTDfONT  AS  TO  iKooicPETKNcr.—Tho  opimoiiB  held  l>y  a  person  offered 
as  a  witness  as  to  the  obligation  of  an  oath,  may  be  proved  by  his 
previons  declarations;  and  the  witness  himself  cannot  be  admitted  to 
explain  or  deny  such  declarations.    Id, 

&  As  TO  Latbrt  Ambiouttt. — A  grantor  in  a  deed  described  the  premises 
as  the  farm  on  which  he  then  dwelt  This  was  held  to  be  a  latent 
ambiguity  which  might  be  explained  by  evidence  aliunde,  DooUUle  v. 
Blakesley,  218. 

6L  iDJtNTiFYiNo  Laitd  zr  Gkaist. — Premises  were  mentioned  in  a  deed  as 
tho  farm  on  which  the  grantor  dwelt.  That  a  particular  piece  of  land 
claimed  to  be  within  such  description  was  at  the  time  in  a  state  of 
nature,  uninclosed  and  separate  from  the  rest  of  the  {arm,  and  that  the 
grantor  afterwards  remained  in  possession  and  occupied  it  as  his  own 
until  his  death,  are  admissible  in  evidence,  shoMring  that  such  piece  of 
land  was  not  within  the  grant.     Id, 

7.  As  to  Frattdulent  Convsyange.— The  declarations  of  the  grantor  to  a 

fraudulent  conveyance  prior  thereto,  expressive  of  a  fraudulent  design, 
are  not  admissible,  unless  such  declarations  were  brought  home  to  the 
grantee.    Beach  v.  Catlm,  221. 

8.  DacLABATioKs  AS  TO  TiTLE. — The  declarations  of  a  person  in  the  posses- 

sion of  land  as  to  his  title,  are  admissible  evidence  against  him  and  all 
persons  claiming  under  him.    Jaekaon  v.  Bard,  267. 

OL  Sitbsxqttzztt  TnxE,  wherb  a  Covenant  of  Seisin  Bboken. — A  defend- 
ant cannot  give  in  evidence,  a  title  by  him  subsequent  to  bringing  the 
action  for  breach  of  covenant  of  seisin;  the  rights  of  the  parties  must 
bo  determined  as  they  were  at  the  time  the  action  was  begun.  Morris 
v.  Phelpe,  323. 

10.  EzFLAiNiNO  Rbcbift. — A  receipt  being  given  for  the  payment  of  rent 
due  on  a  lease,  parol  evidence  was  held  admissible  to  show  that  the 
payment  was  made  by  note.     Tobey  v.  Barber,  326. 

«1.  Will. — Where  all  the  witnesses  to  a  will  are  dead,  the  handwriting  of 
two  of  them  proved,  and  some  slight  evidence  given  as  to  the  signature 
of  the  third,  who  signed  with  a  mark,  and  possession  having  been 
shown  in  conformity  with  its  terms  for  a  number  of  years,  the  will  is 
admissible  in  evidence.    Jackeon  v.  Van  Diiaen,  330. 

12L  DECLABAnoN  or  Persons  in  Possession. — ^The  acts  and  declarations  oi 
persons  in  possession  of  lands  are  admissible  in  evidence  to  prove  a 
continued  possession  under  an  ancient  will,  in  order  to  show  its  formal 
execution.    Id. 

13.  As  TO  Notice. — Where  a  notary  has  usually  in  all  cas^  of  protest,  on 
the  evening  of  the  same  day,  sent  a  written  notice  of  dishonor  by  mail, 
and  testifies  that  he  believed  he  had  sent  such  a  notice  in  that  way  to 
the  indorsers  in  the  present  case,  it  was  held  sufficient  evidence  of  a 
notice  of  dishonor.     Miller  v.  Hackley,  372. 

14.  Parol,  Inadhissiblk — A  slave  having  been  sold,  and  a  memorandum 
given,  set  forth  that  "for  the  consideration  of  three  hundred  dollars/' 
the  slave  was  sold,  and  that  the  seller  **  would  warrant  and  defend  the 
slave  against  the  claims  of  all  persons,"  but  nothing  waa  stated  as  to 
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the  souiidneBs  of  the  bUto.  It  wm  held  that  the  hayer  ooold  mi  he 
pennitted  to  prove  and  xeeover  on  a  parol  warranty  of  Bonndneea. 
SrnUhy.  Tf tUJonw,  664. 

Iff.  RuLB  AS  TO  Admissiok. — ^WhoTO  anything  fonning  part  of  the  contract 
ia  left  ont  of  the  writing  by  fraud  or  accident,  or  anything  forming  no 
part  of  the  contract  is  inserted  by  fraud,  parol  evidence  may  be  reoeiTed 
to  prove  these  facts.  But  where  nothing  is  omitted  or  inserted  in  the 
writing  through  fraud,  accideut  or  mistake,  parol  evidence  shall  not 
be  permitted  to  show  that  the  agreement  of  the  parties  was  otherwise 
than  the  writing  sets  forth.    Id, 

16.  Pabol. — ^Parol  evidence  is  inadmissible  to  prove  that  a  grantor  intended 
to  have  made  limitations  different  from  those  expressed  by  the  deed, 
when  its  terms  are  unambiguous.    Holmes  v.  SwKmt^  606. 

17.  Ik  Assault  and  Batiert. — ^A  battery  being  proved*  the  poimit  of  the 
plaintiff  into  his  own  house  and  keeping  him  there  beset  in  fear,  are 
proper  circumstances  in  aggravation  of  damages.     Worfard  v.  Itbelt  633L 

18.  QuASTUM  Meruit. — On  quantum  meruit  for  services  as  a  clerk,  evidence 
of  what  other  clerks  had  received  for  similar  services  was  proper  to  be 
submitted  to  the  jury.    Murray  v.  Ware,  637. 

19.  TBarrzKOHY  or  Grand  Juror. — ^A  grand  juror  before  whom  an  indiet* 
ment  was  presented  is  competent  to  prove  that  the  defendant  appeared 
before  the  grand  jury  to  prosecute  the  indictment.     WkUe  v.  Foao,  648L 

20l  GBXDXBiLnT  or  Witnesses. —The  credibility  of  witnesses  is  to  be  de- 
cided by  the  jury,  and  therefore  where  the  evidence  was  contradictory, 
the  court  properly  refused  to  [instruct  the  jury  there  was  probaUe 
cause.    Id, 

21.  Exceptions  to  Paper  pRomcREn. — ^If  one  party  proffers  a  paper  to  be 
read  to  the  jury,  and  it  is  accordingly  done,  he  caimot  afterwards  take 
exception  because  it  was  so  read.    Id, 

22.  In  Trespass. — In  trespass  on  the  case,  whatever  bars  the  action  may 
be  given  in  evidence  upon  the  general  issue;  accordingly,  where  the  ac- 
tion was  for  diverting  the  water  in  plaintiff's  mill,  the  defendant  may 
give  evidence,  on  the  general  issue,  that  the  dam  was  higher  than 
legally  allowed,  whereby  defendant's  improvements  were  overflowed, 
and  that  the  defendant  dug  the  canal  on  his  own  land  to  let  off  the 
surplus  water.    Longford  v.  Otoaley,  699. 

23l  Foreion  Judicial  Proceedings  as  Evidence. — ^Exemplified  copies  of 
judicial  proceedings  in  a  foreign  country,  must  be  considered  as  pnma 
faete  correct.     Woodhridge  v.  Austin,  740. 

24.  Proof  of  Foreign  Law?. — A  foreign  law,  if  written^  must  be  ptodmeed 
in  evidence;  if  unwritten,  it  must  be  proved  by  the  testimony  ef  dis- 
interested and  intelligent  witnesses.    Id, 

EXECUTORS  AND  ADMINISTRATOB& 

1.  Power  to  Sell. — A  testator  devised:  "That  all  my  lands  shall  be 
sold  as  soon  as  convenient  after  my  decease,  either  at  publio  or  private 
aale,  as  in  discretion  it  may  best  suit,  and  I  do  hereby  empower  my 
executors  to  make  good  and  lawful  deeds  for  the  same. "   The  surviving 
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ezeeator,  fourteen  yean  after  the  death  of  the  testator,  add  the  land. 
It  was  held  that  the  ezeoutor  had  no  power  to  sell;  the  power,  not 
being  eonpled  with  an  interest,  did  not  sorviTe  to  the  executor.  0am 
▼.  MeCann^  Z8Z. 

%  LiAiOLiTT. — An  ezecntor  is  bound,  at  his  peril,  to  take  notice  of  a  judg* 
ment  of  his  testator  in  whatever  court  rendered  in  his  state,  or  he  will 
be  liable  to  satisfy  such  judgment  de  bonis  proprua.  Nmano  v.  Com" 
miMweaUh,  488. 

9.  Allow AKGEs. — Executors  and  administrators  ought  to  be  allowed  in 
their  accounts  all  reasonable  charges  and  disbursements  for  the  benefit 
of  the  estate  they  represent,  and  a  reasonable  recompense  for  their  per- 
sonal trouble  in  preference  to  the  claim  of  any  creditor  of  the  de- 
ceased.   Id, 

4.  Liability. — Aaaumpnt  cannot  be  maintained  on  an  implied  promise 
of  an  administrator  de  bonis  non  to  comply  with  a  promise  made  by  a 
former  administrator  to  pay  for  services  rendered  the  intestate's  estate. 
Nor  can  such  an  action  be  maintained  against  an  administrator  de  bonU 
non  on  an  express  promise  to  pay  for  such  services,  if  it  be  predicated 
on  the  promise  of  a  former  administrator,  nor  even  on  a  knowledge  ot 
the  services  rendered,  if  no  consideration  be  stated  in  the  declaration^ 
or  a  consideration  not  sufficient.    Pearee  v.  Smith,  688. 

0.  CoiTTBACTS  With. — All  contracts  made  with  an  administrator  must  be 
personal,  and  there  can  be  no  privity  of  contract  between  one  ad- 
ministrator and  another.    Id. 

t.  IisTBRBST  For  akd  Aoainbt. — ^Interest  is  chaigeable  on  the  annual 
balances  in  an  executor's  accounts  unless  necessarily  retained  in  his 
hands  for  the  purposes  of  the  estate;  and  so  he  may  chaige  interest  on 
balances  in  his  favor.    Darrell  v.  Eden,  613. 

7.  LiAmuTT. — An  executor  is  not  liable  for  debts  not  recoveiedt  unless 
there  be  gross  neglect.    Id. 

8.  Sbt-ow. — ^A  debt  due  from  a  testator  cannot  be  set  off  against  a  de* 
maud  accruing  to  the  executor,  after  the  death  of  the  testator.  Crem$ 
V.  WiOiams,  701. 

9^  LiABiUTT  or  Executor.— Where  the  executor  has  disbursed  the  whole 
of  the  assets,  equity  will  not  make  the  executor  liable,  on  a  verbal 
agreement,  to  set  off  the  demand,  accruing  to  him  as  executor,  against 
a  debt  due  from  the  testator.    Jd, 

IOl  Bioht  of. — Where  a  bond  is  made  payable  to  A.,  as  the  executor  ol 
B.,  and  A.  dies,  it  was  held  that  the  right  to  sue  upon  the  bond  was  in 
the  representative  of  A.,  and  not  of  B.    Horskins  v.  WUUams(m,  702L 

II.  DxFXNss  Against  Intestate's  Contract.— An  administrator  may  show 
the  insanity  of  his  intestate  in  avoidance  of  a  contiact  by  the  teetatoi^ 
LoitMY.  Pkmkk,12SL 

EXECUTORY  DEVISEa 
See  WnjjB,  (K. 

FISHERY. 
See  Watxr-coub8I8|  2, 
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FOREIGN  LAW& 
See  Eyidxhob,  91 

FOKGERY. 
See  Gbzmikal  Law,  SL 

FRAUD. 

i.  PoBSismoK  OF  Goods  bt  Vxndob.— Poeaeeaion  of  goods  hj  the  TeDdoi 
after  sale  is  only  prima  /aeie  evidenoe  of  fraad.   Barrow  ▼.  PaxUm,  S54 

2.  Resossiok. — ^A  suppretno  veri  or  wgffesUo  /alai  are  sufficient  eanses  loi 
setting  aside  a  contract  in  a  court  of  equity.     Waterg  ▼.  ifafttN{^,  63L 

3.  Scizi!(TEB.~On  an  express  representation  which  turns  out  untrue,  it  is 
immaterial  whether  the  party  making  it  knew  it  to  be  false  or  not.    Id 

4.  SuTPBXSSio  Ykbi. — A  purchaser  having  discovered  salt  water  on  the 
land,  prevented  the  agent  of  the  vendor  from  giving  information 
thereof,  and  concealed  the  discovery  from  the  vendor  by  artifice,  is 
guilty  of  a  fraud,  and  will  not  be  permitted  to  retain  the  purchase. 
Bowman  v.   Bates,  677. 

5.  Representations  AS  to  Pecuniabt  Abilitt. — ^An  action  for  deceit  does 
not  lies  against  one  who  makes  false  representation  of  his  own  pecuni- 
ary resources  in  order  to  obtain,  and  thereby  obtains,  a  credit  for  goods 
sold  him.     Fisher  v.  Brown^  726. 

6L  When  Right  or  Action  Accrues. — No  action  can  be  sustained  upon 
a  contract  within  the  time  stipulated  for  its  perfonnanoe,  though  the 
credit  was  fraudulently  obtained.    Id, 

See  Trover. 

FRAUDULENT  CONVEYANCES. 

1.  Possession  Under. — A  grantee,  under  a  fraudulent  conveyance,  can* 
not  acquire  a  title  by  possession,  however  long  continued,  against  the 
grantor's  creditors.    Beeich  v.  CatUn,  221. 

2.  To  Defeat  Creditors. —Conveyances  made  with  the  view  to  defeat 
creditors  are  void  by  common  law  as  well  as  by  the  statute  of  frauds. 
Where  deeds  are  void  on  the  ground  of  absolute  fraud,  they  are  to  be 
considered  as  void  ah  mUio,  and  are  not  available  as  security  to  the 
grantee  for  any  advances  he  may  have  made,  or  liabilities  incumd. 
Sands  v.  Codtmse,  306. 

GRANTS. 

1.  Tenanct  in  Common  bt  Legislative  Grant. — Grants  of  land  by  the 
legislature  to  two  or  more  persons  in  fee,  are  to  be  construed  as  giving 
the  grantees  estates  in  common,  unless  there  be  a  different  tenuit 
expressed  in  the  grant.    Higbee  v.  Biee,  63. 

2l  Incorporeal  Hereditament.  —  An  incorporeal  hereditament  can  be 
granted  only  by  deed*     Thompson  v.  Cfreffory,  25S. 

GUARDIANS. 

I.  LiABiLTTT. — ^Where  the  guardian  of  an  insane  person  gave  a  negotiable 
note,  styling  himself  as  guardian,  ii  was  held  that  he  was  penonaUy 
liable  after  his  dischaige  as  guardian.     Thaeher  v.  Dkwmore^  61 
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S.  Samb. — ^Where  one  gaTB  a  promissoxy  note  as  goaidian,  to  effect  the 
release  of  hie  ward  from  an  execution,  it  was  held  that  he  was  peiBon* 
ally  liable  for  its  payment    Fonier  t.  Futter.  87. 

mOHWAYa 

1.  RiOBT  IN. — ^Upon  the  location  of  a  highway,  the  pnhlic  acquire  an  ease- 
ment not  lawfully  to  be  interrupted  by  the  owner  of  the  land,  but  the  aoO 
and  freehold  remain  in  the  owner  for  every  purpose  of  use  and  profit 
consistent  with  such  easement;  he  may  maintain  ejectment  for  it,  and 
he  may  sink  a  water-course  below  the  surface,  coyering  it  so  that  the 
highway  remains  safe  and  convenient  for  passengers.  PtrUy  t. 
Chandler,  159. 

S.  Public  Right  over. — If  a  highway  be  located  over  water-eoazaee, 
either  natural  or  artificial,  the  public  cannot  shut  them  up,  but  may 
make  the  road  over  them  by  the  aid  of  bridges.    Id,  ' 

HUSBAND  AND  WIFE. 
See  Equttt,  2. 

INDICTMENT. 
See  Cbdonal  Law,  3,  4^  6,  6,  0,  lOl 

INFANCY. 

1.  Intamt,  Pbivileos  or. — ^An  assault  and  battery  was  committed  on  an 

infant,  by  an  adult  and  another  infant,  for  which  suit  was  brought 
against  the,  latter  only,  who  pleaded  a  satisfaction  and  discharge 
between  the  plaintiff  and  the  other  joint  trespasser.  It  was  held  that 
the  plaintiff  was  not  bound  by  such  agreement    Baker  v.  Lovelt,  88. 

2.  CoKTiRMANCB  or  Invamt's  Contbact. — The  same  evidence  ought  to  be 

required  of  the  confirmation  by  an  infant  of  a  voidable  contract,  aftei 
full  age,  as  of  the  execution  of  a  new  one.    Boger$  v.  ffurdf  182. 

INSURANCE— MARINE. 

1.  CoNBTBrcnoN  or  Tkbms.— The  words  "restraints"  and  "detainments 
of  princes  "  in  a  policy  of  insurance  have  the  same  meaning.  Infor- 
mation by  a  belligerent  to  a  neutral  that  the  port  of  destination  is 
blockaded,  and  a  warning  not  to  proceed  thither,  do  not  amount  to  a 
restraint  or  detention.    Hkhardrnm  v.  Maine  Ins,  Co,,  92. 

S^  CoMTRACTS  or  iNsunAVGB — When  Yalid. — A  policy  of  insurance  against 
a  condemnation  for  a  breach  of  the  revenue  laws  of  a  foreign  countzy 
is  a  lawful  contract;  but  not  an  insurance  on  a  voyage  entirely  pro- 
hibited by  the  laws  of  the  country  where  the  insurance  is  effected.  Id. 

A  DisooKTiKUAircB  or  YoTAOX — Abandonmkmt. — A  discontinuance  of  a 
voyage,  and  a  return  of  a  ship  to  her  port  of  departure,  through  fear  of 
capture,  will  not  justify  an  abandonment,  or  a  claim  for  a  total  loss, 
whether  a  capture  be  or  be  not  insured  against.    Id, 

4.  LxAMLiTT  or  IirsuBXR. — MerchandiBe  was  insured  on  board  a  ship  to 
India  and  return,  with  a  view  of  disposing  of  the  outward,  and  pro- 
curing a  return  carga     In  India,  during  the  voyage  insured,  a  part  of 
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tlie  merolumdiie  was  aent  on  ihore^  and  afierwaid%  bemgin  tine  ih^'s 
boat  for  th«  pnipon  of  being  reebipped*  it  was  f ordbly  Miaad  and  de- 
tained, either  by  the  orders  of  a  soreieign  prince  or  by  anaailing  thiorea. 
The  InBoren  were  held  liable.    Parmms  t.  Mom.  Itu,  Cc,  115. 

I.  Tajbooal  Loss. — A  yeflBel  insnred  was  stranded  and  npeet  on  some  rocka 
■within  nearly  fire  miles  of  her  return  port.  Wbfle  in  this  situation  an 
offer  of  abandonment  was  made,  bnt  refused.  The  insurers,  after  the 
Teasel  had  been  released  from  her  position,  had  her  repaired  within 
fifteen  days,  and  then  brought  her  to  the  wharf  at  the  home  port.  It 
was  held  that  this  did  not  justify  an  abandonment  as  for  a  total  loss. 
Wood  v.  Linodln  etc  Ins,  Co.,  163. 

6.  AsAimoNMENT  WHEN  A  RiOHT. — ^Tho  right  to  abandon  is  a  Tested  rig^t^ 

and  once  exercised,  subsequent  events  cannot  divest  it  without  the 
consent  of  the  insured,  expressed  or  implied.    Id, 

7.  Wbbck,  Defdotion  of. — ^A  ship  becomes  a  wreck  Tdlien  in  consequence 

of  injuries  received  she  is  rendered  absolutely  unnavigable,  or  nnable 
to  pursue  her  voyage,  without  repairs  exceeding  the  hiJf  of  her  value; 
such  is  a  total  loss,  and  the  assured  may  abandon.    Id, 

^  Peril,  When  Attaches,  Ekbabgo. — Where  a  vessel  was  insured  at  and 
from  New  York  to  Havana,  and  she  set  sail  in  the  forenoon  of  the 
twenty-fifth  of  December,  and  just  before  she  got  under  weigh,  the 
pilot  heard  that  an  embargo  had  taken  place,  and  the  ship  before  aha 
got  out  of  port  was  stopped  and  detained  by  virtue  of  the  embaigo  act 
of  December  25;  it  was  held,  that  the  voyage  having  commenced  befoi% 
the  detention,  the  insurer  was  liable  for  a  total  loss;  that  a  vagus 
rumor  or  knowledge  of  an  embargo  by  the  pilot  was  not  sufficient  tc 
charge  the  insured  with  a  knowledge  of  the  act  laying  an  embaigo,  ao 
as  to  invalidate  the  policy.     Walden  v.  Phomix  Ins,  Co.,  309. 

9l  Insubed,  when  Agent  or  Insxtber. — ^After  an  abandonment  which  is 
not  accepted  by  the  insurer,  the  insured  remains  the  quari  agent  or 
trustee  of  the  insurer,  and  must  do  what  he  thinks  most  for  the  in- 
terest of  those  concerned;  and  if  he  acts  in  good  faith,  and  sells  the 
vessel  or  property  insured,  at  public  auction,  in  the  usual  manner,  it  is 
no  waiver  of  the  abandonment,  nor  will  it  prejudice  hia  claim  for  a 
total  loss.    Id, 

IOl  What  constitutes  BAKSATBT.^Any  trick,  cheat,  or  fraud,  or  any 
crime  or  willful  breach  of  law  committed  by  the  master,  to  the  preju- 
dice of  the  owners,  is  barratry.     WUeocka  v.  Union  Int,  Co,,  4801 

IL  Wabaantv  of  Neutral  Profeett. — If  the  policy  contains  a  warranty 
of  the  neutral  character  of  the  property,  and  an  undertaking  by  the 
insurer  for  barratry,  the  warranty  implies  that  the  neutral  <^ii«i>tfy 
shall  not  be  forfeited  by  any  acts  of  the  insured  or  his  agents,  except 
only  those  amounting  to  barratry.    Id. 

ISl  Caftor  Boxtnd  to  take  Possession  of  yE88EL.^The  crew  of  a  nentnd 
vessel  captured  as  a  prize  are  not  obliged  to  navigate  her.  It  is  the 
duty  of  the  captors  to  take  charge  of  her  with  a  force  of  their  own, 
and  if  they  neglect  to  do  this  they  do  not  take  suffieient  poasesoion^ 
and  the  neutrals  may  consider  her  as  abandoned  to  them.  Bnt  if  an 
insufficient  force  is  put  on  board  in  oonaequenoa  of  a  promise  by  the 


Lmsz.  761 

HButnl  onw  to  ucrigato  her  to  the  destined  port,  they  are  bound  by 
their  promiae,  and  mnst  be  considered  for  the  pnipose  agreed  on  as 
acting  under  the  captors.  If  in  violation  of  this  agreement  they  take 
the  yessel  into  their  own  hands,  it  is  an  unlawful  rescue,  which  is  an 
act  of  bairatry.    Id, 

IdL  Wabbahtt  or  Nxutbal  Pbofxbtt.— A  representation  in  a  policy  that 
the  property  insured  is  neutral,  is  equal  to  an  express  warranty  that 
the  property  is  neutiaL     WctUon  y.  Betkune^  4(97. 

INTEREST. 

L  Whxn  AocBnES.^Where  a  note  was  expressed  payable  on  demand,  it 
was  held  interest  was  to  be  allowed  only  from  the  time  of  demand,  and 
no  demand  having  been  made  until  the  action  was  brought,  interest 
was  allowed  from  that  time.    Seudder  v.  Morris,  882. 

SL  Webh  AUiOWKD. — Interest  shoold  not  be  allowed  on  unliquidated  ac- 
counts.   Murray  v.  Ware,  $31. 

See  EzBOUTOBS,  6, 

JUDGMENTS. 

1.  CoHOLUSiVKmB  OF  FoBEiON  Aduibaltt  SssTDroB.  — The  sentence  of 
a  foreign  court  of  admiralty  condemning  a  ship  insured  for  a  breach  of 
blockade,  is  conclusive  evidence,  in  an  action  upon  the  policy  of  insur- 
ance, of  the  fact  of  such  breach  of  blockade.  BcueUr  v.  Hfew  England 
ImuranceCo,,  125. 

S.  Sams. — In  an  action  on  a  policy  of  insurance,  the  sentence  of  a  foreign 
court  of  admiralty,  condemning  the  property  insured  as  enemies' 
property,  is  conclusive  evidence  as  to  the  nature  of  the  property. 
Brown  v.  Union  Inwranee  Co,,  204. 

Sb  Of  Akotheb  State,  VALXDrrr. — ^A  judgment  obtained  in  another  state, 
in  an  action  commenced  by  an  attachment  of  property,  without  any 
personal  service  of  summons  or  actual  notice  to  the  defendant,  who  is 
a  non-resident,  is  of  no  validity  oatside  of  that  state.  KUbum  v. 
Woodvforth,  321. 

4i  FoBBOH  Admiealtt  Decree. — The  sentence  of  a  foreign  court  of  ad- 
miralty of  competent  jurisdiction  is  conclusive  as  to  the  chaiacter  of 
the  property.     WaUon  t.  Bethune,  697. 

JUKY. 

1.  PltoviKCB.— In  an  indictment  for  a  libel,  the  jury  have  a  right  to  give 
their  verdict  on  the  whole  matter,  and  decide  the  question  whether  the 
matter  charged  be  libelous  or  not,  as  well  as  the  questions  of  fact  as  to 
the  publication  and  truth  of  the  iwnuendos.    State  v.  Lekre,  596. 

S.  QuALinQATioN  OF  JuBOR. — ^Whcro  a  juror  was  a  freeholder  when  his 
name  was  put  into  the  town  jury-box,  but  was  not  a  freeholder  at  the 
time  of  the  trial,  it  was  held  that  this  was  not  a  cause  for  setting  aside 
theverdict,  but  exception  should  have  been  taken  by  chaUenge.  Orcva 
T.  Carpenter,  722. 
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t,  AvmuTXiB  or  Jubobs.— The  affidavit  of  a  juror  cannot  be  admitted  te 
show  what  passed  in  the  jnry-room  during  the  investigation  of  the 
cause.    Harris  t.  ffwUmgUMf  728. 

See  EviDXNGi,  19;  Gbahd  Jusor. 

IiKASK. 

1.  CosBnaxjcnov  of  Govbhant  or. — ^A  covenant  in  a  lease  that  the  lesMS 

shall  hold  and  occupy  .the  demised  premises,  is  equivalent  to  a  genenl 
covenant  of  quiet  enjoyment  during  the  term.    EQi$  v.  Welek,  123. 

%  Bbjeach. — ^The  location  of  a  town- way,  over  land  so  leased,  does  not  con- 
stitttte  a  breach  of  sach  covenant,  as  the  lessee  has  a  statute  remedy, 
as  owner,  against  the  town,  equally  with  the  lessor.    IcL 

LEGACIES. 

VvTED. — ^A  testator  directed  his  lands  to  be  sold  after  his  wife's  death, 
and  the  proceeds  to  be  divided  among  his  children.  One  of  the 
children  died  before  the  mother,  and  it  was  held  that  the  legacy  be- 
came vested,  and  the  husband  of  the  child  so  dying  became  entitled 
to  the  legacy,  as  the  admistrator  of  his  wife.    Fairly  v.  iTJiiM,  41^ 

• 

LIBEL. 
L  Question  or  Fact. — ^Whether  a  libel  was  published  of  and  ooncecning 
the  plaintiff  or  whether  he  was  intended  as  the  party  mentioned 
therein,  is  a  question  of  fact  for  the  jury.    Van  VeeJUen  v.  Hopkuu,  339. 

2.  Functions  or  Coubt  and  Jubt.— Where  libelous  matter  is  chaiged 

against  some  particular  person  who  is  so  ambiguously  described  that 
the  person  meant  cannot  be  identified  without  the  aid  of  extrinsic 
facts,  there  by  the  proper  introduction  of  an  averment  and  a  coiloquium^ 
the  words  taken  in  connection  with  the  whdie  libel  may  be  rendered 
sufficiently  certain  to  support  the  action  so  as  to  render  it  proper  to 
permit  the  whole  to  go  to  the  jury  as  a  question  of  fact  under  the 
direction  of  the  judge,  who  may,  however,  if  the  evidence  appear  to 
him  too  vague  to  warrant  a  verdict  for  the  plaintiff,  order  a  nonsuit  Id. 

t.  Tbstimont  or  Witnessks  as  to  pkbson  Intendxd. — In  an  action  for  a 
libel  in  which  the  plaintiff  is  not  expressly  named,  the  plaintiff  cannot 
prove  by  witnesses  that  by  reading  the  libel  they  believed  the  plaint- 
iff to  be  the  person  intended.    Id, 

L  Action  against  Two. — ^An  action  for  libel  may  be  maintained  against 
two,  if  the  offense  be  a  joint  act  done  by  both.    Harri*  v.  Acii<tii^», 

72& 

%,  PBiviLBaED  CoMMUNiQATioN. — No  actiou  Ucs  foT  libel  upon  a  petition 
for  redress  of  grievances,  whether  the  subject-matter  of  the  petition  be 
true  or  false,  simply  on  its  being  preferred  by  the  legislatare.    Id. 

See  JuBT,  1. 

LIEN. 

L  JuDOHXNT  roB  Abbbabs  or  Gbound  Rent,  Pbiobitt  or. — ^The  proprietor 
of  a  ground  rent  in  fee  who  obtains  a  judgm^t  for  arrears  and  sells 
the  land,  is  entitled  to  be  paid  the  whole  of  the  tent  in  airear  from  the 
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moeeds,  in  preference  to  older  judgments;  but  inasmuch  as  he  resorts 
to  the  land  for  payment,  he  cannot  have  interest  upon  the  arreain 
BanOetm  v.  Smiih,  430. 

%  Yxndob'b  Lden  Avtbciino  Mobtoaoxb.— a  hona  Jide  mortgagee  with- 
out notice  of  an  equitable  lien  of  his  mortgagor's  vendor  is  justified  in 
purchasing  from  the  mortgagor  a  release  of  the  equity  of  redemption, 
even  after  notice  from  the  vendor  in  consideration  of  any  just  claim  he 
has  upon  the  mortgagor  originating  before  such  notice;  but,  after  no- 
tice, the  vendor  B  lien  attaches  to  the  amount  of  the  sum  paid,  or  agreed 
to  be  paid,  by  the  mortgagee  for  such  release  over  and  above  the  claims 
for  which  the  mortgage  was  taken,  and  which  originated  before  the 
notice.    Duval  v.  Bibb,  506. 

MALICIOUS  PKOSECUTION, 

PftOBABLS  Caubk. — lu  an  action  for  a  malicious  prosecution,  upon  settmg 
aside  a  writ  of  inquiry,  the  court  properly  exercised  their  discretion  in 
refusing  a  special  plea  of  probable  cause,  as  such  evidence  was  admis- 
sible under  the  general  issue.     WhUe  v.  Fox^  648. 

MANDAMUS. 

BiOHT  TO. — ^The  right  to  a  mandamus  exists  in  all  cases  where  a  party  has 
a  specific  legal  right,  and  has  no  other  specific  legal  remedy.  Accord- 
ingly, a  mandamus  will  not  issue  to  the  trustees  of  an  incorporated 
church,  to  restore  one  to  the  possession  of  a  pew  to  which  he  claims 
title,  inasmuch  as  he  has  another  remedy  against  the  person  interfering 
with  his  right.    Commonwealth  v.  Ifossder,  452. 

MARRIAGK 

L  How  pROVXD. — ^An  actual  marriage  may  be  ordinarily  inferred  from  co- 
habitation, acknowledgment  of  the  parties,  etc.,  and  no  formal  solemni- 
sation of  the  marriage  is  requisite.  A  contract  of  marriage  made  per 
verba  de  presenti  is  as  valid  as  if  made  in  facie  eeeUsiti.  Fenton  v.  Seed, 
244. 

SL  Pbomisb  in  Consideration  of. — ^Where  one  promises  another  that  if  he 
will  marry  his  daughter  "  he  will  endeavor  to  do  her  equal  justice  with 
the  rest  of  his  daughters  as  fast  as  it  is  in  his  power  with  convenience," 
and  the  marriage  afterwards  takes  place  with  his  consent,  the  promise 
is  sufficiently  certain  and  obligatory;  and  the  party  so  promising  has 
not  his  life-time  within  which  to  perform;  but  in  a  reasonable  time 
after  the  marriage,  taking  into  consideration  his  property  and  other  cir- 
cumstances, he  is  bound  to  make  a  provision  equal  to  the  largest  made 
lor  his  other  daughters.     Chichester  v.  Vass,  531. 

See  Wills,  1. 

MORTGAGES. 
1  Wben  a  Salb  a  Mobtgaos.— a  bill  of  sale,  though  absolute  on  its  face, 
wiU,  under  circumstances,  be  deemed  a  mortgage;  the  real  test  being 
whether  a  purchase  of  the  property  or  a  loan  of  money  or  forbearance 
of  the  debt  was  iotended.     Dabney  v.  Omenj  503. 
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%  RioBT  OF  BaxBKFixoH  FoBmisD.— A  mortgagee  by  obtaining  a  jndg- 
ment  at  law  for  his  debt,  and  pniehaBing  tho  martgBgpApnfpaijJiDda 
execation,  does  not  in  general  depriTB  the  mortgagor  of  the  ri^t  of  re- 
demption. But  if  such  judgment  and  execution  were  npon  an  attadi- 
ment  against  the  mortgagor,  as  an  absconding  debtor  attempting  to  de- 
fraud the  mortgagee  of  his  security,  by  removing  the  property  out  of 
the  state,  he  shall  not  be  permitted  to  redeem,  under  the  influence  ol 
the  maxim  '*  that  he  who  hath  done  iniquity  shall  not  have  equity." 
Id, 

Z,  CiBOUMSTAKGES  DsiBBMnnHO  BjOJt  OB  M0B110AO& — lu  determining 
whether  a  transaction  shsll  be  regarded  as  «  conditional  sale  and  not  a 
mortgage,  regard  will  be  had:  1.  When  the  money  advanced  is  equal, 
or  nearly  so,  to  the  value  of  the  goods  conveyed;  2.  When  a  stipulation 
is  in  the  contract  that  he  who  advances  the  money  and  receives  the 
goods  shall  hold  the  goods  subject  to  the  claim  of  him  from  whom  ha 
receives  them,  until  a  particular  day,  and  subject  to  his  loss  if  they  be 
destroyed  by  that  day;  but  to  hold  them  free  from  such  daim  after  the 
day,  and  subject  to  his  own  loss  if  they  be  destroyed  or  perish  after 
the  day.     Critchery,  Walker,  61^. 

L,  Right  or  REDEMPnoN. — In  mortgages,  the  want  of  a  covenant  for  the 
repayment  of  the  mortgage  money  is  no  bar  to  a  redemption;  nor  in 
such  case  is  the  mortgagee  ¥rithout  remedy,  although  the  goods  be  de- 
stroyed or  not  sufficient  in  value  to  pay  the  debt;  in  equity  he  may  re- 
cover the  money  from  the  mortfi^agor,  as  every  mortgage  implies  a  loan, 
and  every  loan  a  debt.    Id, 

0.  Equitable  Mobtoaos. — ^An  imperfect  agreement  intended  as  a  secority, 
will  be  supported  as  a  mortgage,  and  given  a  priority  even  against 
judgment  creditors.    DeUure  v.  Kmnan^  604. 

6L  To  SaouBB  Installments. — A  bill  to  foreclose  a  mortgage  to  secure  the 
payment  of  money  by  installments  may  be  maintained  for  the  non- 
payment of  the  first  installment.  And  when  all  the  installments  be- 
come due  before  the  final  hearing,  the  court  may  act  upon  the  whole 
contract.    Adama  v.  Ewex,  623. 

See  LiBN,  2;  SmFPiKo.  2;  Pxbbqhal  PnonDKnr«  L 

MURDER. 
See  Cbhokal  Law,  & 

NEGOTIABLE  INSTRUMENT& 

1.  Waitsb  or  Demand  and  Notice.— Where  the  maker  of  »  pramiamy 
note  assigns  all  his  property  to  the  indorser  to  secure  him  against  his 
indorsements,  the  indorser  will  be  considered  as  waiving  demand  and 
notice.    Bond  v.  Famham,  47. 

2l  JonfT  ANi>  Several  Promise. — Where  one  wrote  beneath  the  maker's 
signature  in  a  promissory  note,  *M  acknowledge  myself  holden  as  sarety 
for  the  payment  of  the  demand  of  the  above  note,  witness  my  hand,** 
he  was  held  to  be  un  original  promisor,  and  the  promise  a  joint  and  i 
era!  one.     Hunt  v.  Adams,  68w 
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&  DmNBK  Aqaikbf  InDOBSBaL — ^Wliere  a  note  ia  indoned  by  the  pajee 
for  hiB  own  me,  an  indorsee  takes  it  aabject  to  if hatever  defenaee  may 
be  made  as  against  the  payee.     WUmm  v.  Hoknu,  75. 

i.  DisGHARox  OF  AcGXFTOB»  WHEN  Ko  DxmreE.— A  discharge  by  the  payee 
of  the  acceptor  of  a  bill  of  exchange,  will  not  operate  as  a  discharge  of 
the  drawer,  when  there  are  no  funds  of  the  drawer  in  the  acceptor's 
hands.    Sargent  y.  Ajtpleton,  90. 

6,  Waitssl  or  Nonos  doxs  not  Excusb  Dkmanb. — ^Where  an  indorser 
waives  a  right  to  notice,  it  does  not  excuse  a  demand  of  payment  at 
maturity.  But  where  a  note  was  made  payable  at  a  day  and  a  place 
certain,  and  the  indorsee  was  ready  to  receive  payment,  no  further 
demand  was  held  necessary.    Berkshire  Bank  v.  Jones,  175. 

6L  DsLAT  IN  Dkmand  of  Payicent. — ^Where  a  bill  has  been  protested  for 
non-acceptance,  and  due  notice  given  to  the  indorser,  it  is  no  objection 
that  the  demand  of  payment  and  protest  were  a  day  too  late,  as  they 
are  not  essential,  when  the  liability  of  the  party  for  the  non-acceptance 
is  already  fixed.    MiUer  v.  Hockley,  372. 

7.  Pbomisb  to  Pat  in  Case  of  Laches. — ^A  subsequent  promise  to  pay, 
under  a  full  knowledge  of  a  want  of  due  notice,  is  a  waiver  of  such 
notice.  But  where  speaking  of  several  bills  on  different  places,  and 
under  different  circumstances,  the  indorser  said  *'he  would  take  can) 
of  the  bills,  or  see  them  paid,"  this  was  held  not  to  be  sufficient  evi- 
dence of  a  subsequent  promise  to  pay  one  of  the  bills  on  which  no 
notice  of  non-acceptance  had  been  given.  The  promise  ought  to  be 
explicit,  and  made  out  by  clear  and  unequivocal  evidence.    IcL 

-8.  Indorsee's  Right  to  Site. — ^Wheie  a  promissory  note  is  not  negotiated 
and  indorsed  in  the  usual  manner,  the  indorsee's  interest  in  it  must  be 
made  to  appear,  as  well  as  the  particular  authority  of  the  indorser. 
Woodbridge  v.  Audm,  740. 

See  GuABDiANS,  1, 2;  Payment,  1,  2, 3. 

NEW  TRIAL, 

L  Damaosb  in  Action  of  Tobt. — ^In  an  action  of  tort  a  new  trial  will  be 
granted,  when  the  damages  are  outrageously  disproportioned  to  the 
wrong  received,  or  to  the  situation  or  circumstances  of  the  parties. 
Vanch  V.  Hall,  389. 

2.  When  Granted. — Only  in  a  very  extraordinary  case  should  a  new  trial 
be  granted  after  two  verdicts  on  matters  of  fact.  Burkart  v.  Bucher, 
457. 

8.  Same. — A  new  trial -for  excessive  damages,  where  the  action  sounds  iu 
damages  without  any  standard  of  measure,  the  rule  is  that  the  dam- 
ages must  be  outrageously  excessive  to  warrant  a  new  triaL  Cowan  v. 
Price,  633. 

PARTITION. 

!•  Parol. — ^A  partition  by  parol  is  void,  being  within  the  statute  of  frauds, 
and  a  deed  of  partition  by  tenants  in  common  will  not  be  presumed 
merely  from  the  fact  of  their  several  possession.    Porter  v.  Perkme,  62. 
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2.  Saub^  WRBr  Valid. — ^A  parol  partition^  earned  into  effect  by  ^ 

according  to  the  partition,  is  valid  and  binding  on  the  paitieB.    Joe^ 
son  ▼.  Harder ^  262L 

PARTNERSHIP. 

L  AuTHOBmr  or  Pabtnxb  to  Bdtd  FnuL^Where  a  person  takes  a  nego- 
tiable Becoiity  from  one  partner  for  what  is  known  at  the  time  to  be 
the  individual  debt  of  such  partner  giving  the  security,  the  firm  is  not 
liable.    Limngslon  v.  HooaeveU,  273. 

8.  Partner's  Powzr  eet  Ldoted  PABrmsBSHip. — ^Where  a  partnership  is 
limited  to  a  particular  trade  or  business,  one  partner  cannot  bind  his 
copartner  by  any  contract  not  relating  to  such  trade  or  business,  and 
third  persons  will  be  presumed  to  have  knowledge  of  the  limited  nature 
of  the  partnership  from  the  circumstances  connected  with  the  business 
of  the  firm.    Id. 

8.  Power  ov. — ^While  as  a  general  proposition  one  partner  cannot  bind 
another  by  deed,  yet  in  the  regular  course  of  business,  as  in  the 
execution  of  a  charter  party,  he  may  do  so.    SirtJ^  v.  KeweU,  705. 

PATENTS— LAND. 

1 1.  NonoB  UVDXB. — ^A  purchaser  under  a  patent  from  the  commonwealth  is 
bound  to  take  notice  of  a  prior  title  to  which  a  reference  is  made  in  the 
patent.     BurhartY,  Bueher,  457. 

2.  Vauditt.— A  patent  for  land  granted  by  a  sister  state  is  one  of  those 
public  acts  to  which  every  other  state  is  bound  to  give  full  faith  and 
credit  under  the  constitution  of  the  United  States;  therefore  the  valid- 
ity of  such  patent  cannot  bo  collaterally  drawn  in  question  by  the 
courts  of  any  other  state,  on  a  suggestion  that  the  survey  on  which  it 
was  founded  was  a  forgery.     Lassly  v.  Fontaine,  510. 

t*  Same, — Though  a  patent  cannot  be  impeached  in  a  collateral  proceeding 
by  matters  or  facts  outside  of  the  recital  therein,  yet  when  it  bears  on 
its  face  evidence  of  a  want  of  authority  to  issue  the  same,  it  will  be 
declared  void  when  introduced  in  evidence  in  an  action  of  ejectmentk 
Alexander  v.  Oreenup,  541. 

See  EjsoncENT,  5. 


PAYMENT. 

L  Bt  Note. — ^A  negotiable  note  given  in  consideration  of  a  simple  contiaol 
debt  then  due,  is  presumed  to  be  a  dischaige  of  such  debt  Thaeher  v. 
Dinemore,  61. 

2.  Prbsumftion  of. — If  a  negotiable  note  be  given  for  a  simple  contract 
debt,  the  law  will  presume  it  to  be  given  in  payment  of  such  debt,  but 
this  presumption  may  be  controlled  by  the  agreement  of  the  parties. 
Maneely  v.  McOee^  105. 

lb  Bt  Note.— a  note  is  not  an  extinguishment  or  payment  of  a  precedent 
debt,  imless  there  is  an  express  agreement  to  accept  it  as  payment,  and 
to  take  the  risk  of  the  solvency  of  the  maker.     T6bey  v.  Barber^  326L 
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4  ArruoATiov  ov  Patmehts. — ^The  debtor  mi^  direct  to  which  of  two  or 
more  demands  his  payment  shall  be  applied,  but  if  not,  the  creditor 
may  apply  it  to  any  one  of  his  demands  of  eqoal  dignity;  but  if  one 
debt  bears  interest  and  another  not,  the  payment  shall  be  applied  to 
that  bearing  interest    Btican  v.  Brown^  640. 

PERSONAL  PROPEKTY. 

L  Mobtoagob's  Pobbxssion  not  FsAUDULBHT.^Where  personal  property 
consisting  of  fomitnre,  goods,  etc.,  in  a  house  was  sold  on  condition 
that  the  sale  should  be  void  on  a  certain  event,  and  the  goods  were 
left  in  the  possession  of  the  vendor,  who  sold  them  for  a  valuable  con- 
sideration  with  the  intent  of  defrauding  the  vendee,  it  was  held,  that 
the  bill  of  sale  was  a  mortgage,  and  that  the  possession  of  the  mort- 
gagor being  consistent  with  the  face  of  the  instrument,  there  was  no 
evidence  of  fraud.    Barrow  v.  Paxton,  354. 

2.  RiOHT  OF  OwirxR  TO  Claim  Propkrtt. — Whatever  alteration  in  form 
property  may  have  undeigone,  the  original  OMmer  may  take  it  in  its 
new  shape,  if  he  can  identify  the  original  materials.  Accordingly  a 
trespasser  who  cuts  down  trees  and  converts  the  lumber  into  shingles 
acquires  no  title.    BeUs  v.  Zee,  36& 

PLEADING  AND  PRACTICE. 

L  DxncT  OF  Pabtixs  on  Coktbact.^A  want  of  proper  plaintiffs,  in  actions 
on  contract,  is  an  exception  to  the  merits,  and  should  be  taken  advan- 
tage of,  either  upon  demurrer,  in  bar,  or  on  the  general  issue,  but  not 
in  abatement     Baker  v.  Jewell,  162. 

S.  JoDn>EB  IK  AcnoN  for  Tort. — A  false  and  fraudulent  affirmation,  made 
by  a  seller  to  two  or  more  purchasers,  is,  in  its  nature,  a  several  tort 
to  each,  and  they  cannot  join  in  an  action  therefor.    Id, 

Sb  Parties. — ^The  vendee,  or  his  legal  representatives,  ought  to  be  parties 
to  a  suit  in  chancery  brought  by  the  vendor  against  his  subsequent 
purchaser,  to  recover  a  balance  alleged  to  be  due  from  the  vendee. 
Duval  V.  Bibb,  506. 

i.  DxFRCHVx  Plxadiko. — ^Where  an  agreemant  was  to  convey  the  party's 
interest  in  a  certain  suit,  and  (in  case  the  defendant  in  that  suit  was 
not  legally  bound  by  his  undertaking)  then  to  convey  the  right  of  such 
party  to  certain  land,  a  declaration  charging  a  refusal  to  convey  the 
interest  in  the  suit,  or  the  right  to  the  land,  without  setting  forth  a 
failure  to  recover  in  the  suit,  and  a  subsequent  refusal  to  convey  the 
land  is  substantially  defective,  and  is  not  cured  by  a  general  verdict 
assessing  entire  damages.    Auetm  v.  WkULock,  550. 

&  Amaasion.— Where  a  fact  alleged  in  the  bill  is  not  charged  to  be  within 
the  knowledge  of  the  defendant,  and,  from  its  nature  is  not  presumed 
to  be  so,  it  is  not  to  be  taken  for  confessed  when  the  answer  is  silent 
upon  that  point     Cowan  v.  Price,  627. 

IL  Flxa  in  Bar. — When  a  bar  to  the  relief  prayed  appears  on  the  face  of 
the  billy  it  is  unnecessary  for  the  defendant  to  plead  it  or  suggest  it  is 
his  answer;  but  he  may  take  advantage  of  it  on  the  hearing.    Id, 
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7.  PlSASoaro  Tbtbib.— T«nder  and  refusal  in  ooT^nant  need  not  be  pleaded 

with  an  arennent  of  being  still  ready.  Where  the  time  and  place  are 
fixed,  and  the  corenantor  can  discharge  the  covenant  without  any  ^on- 
eorrent  JUst  on  the  part  of  the  obligee,  the  plea  should  be  tender,  etc, 
and  not  "ready  to  pay."    MUeheU  y.  Ortffoiy,  6S6. 

8L  Ih  Equttt. — ^When  the  bill  charges  the  fact  to  be  within  the  knowledge  of 
the  defendant,  or  which  may  faiily  be  presumed  to  be  so,  if  the 
answer  is  silent  as  to  the  fact  it  will  be  taken  as  admitted;  other- 
wise where  the  fact  is  not  within  the  knowledge  of  the  defendant. 
Moor€  T.  Loeka,  683. 

POSSESSION. 
See  Fbbohal  Pkofsrit,  Rxal  Eotats.  4,  5,  0;  TsKAjror  nr  Ckmaov,  L 

PKmCIPAL  AND  AGENT. 

1.  Power  ov  Aoxnt. — A  supercargo,  being  also  a  part  owner,  was  empow- 

ered by  the  owners  to  take  credit  in  a  foreign  port,  for  goods  to  a  certain 
amount,  for  which  he  could  draw  bills  on  them.  He,  howerer,  secured 
an  advance  of  money,  within  the  amount,  and  gave  a  bond  on  behalf 
of  himself  and  his  owners.  It  was  held  that  an  action  of  aamrmpu'i 
*  would  not  lie  in  favor  of  the  obligee  of  the  bond  against  the  ownen  for 
the  money  so  advanced.    Banorgu  v.  Hovey,  17. 

2.  Bank's  Liabiutt  >ob  Aotb  or  Eigployxb.— A  bookkeeper  in  a  bank  had 

fraudulently  entered  moneys  in  the  deposit-book  of  a  dealer,  which  the 
latter  had  entrusted  the  bookkeeper  to  deposit,  though  this  was  outside 
of  the  latter*B  business,  and  the  money  not  given  at  the  bank  or  during 
banking  hours.  Checks  were  drawn  by  the  dealer,  according  to  the 
credit  so  given.  It  was  held  in  an  action  to  recover  the  amount  of  the 
checks,  that  the  bookkeeper  did  not  act  as  the  agent  of  the  bank  in 
receiving  the  deposits,  and  the  dealer  was  liable  for  the  deficit  in  his 
deposit.    Manhattan  Co,  v.  Lydig,  289. 

8.  Power  of  Agent. — ^An  authority  to  locate  and  survey  land  casxten  no 

power  to  sell.    Moore  v.  LocheUt  683. 

4.  Ratoioation. — ^A  letter  subsequent  to  an  unauthorised  sale,  giving  an 
agent  power  to  sell,  did  not  legalize  the  previous  sale  not  ratified  under 
the  power.    Id, 

QUESTIONS  OF  LAW  AND  FACT. 

L  DnJOXNGB  A  QuEsnoK  or  Law.— Where  a  bank  took  the  usual  and 
customary  mode  to  detect  the  frauds  or  mistakes  of  its  clerks,  this  will 
be  sufficient  evidence  of  diligence,  and  it  is  eironeous  to  leave  the  ques- 
tion of  diligence  to  the  jury.    ManhaUan  Co,  v.  Lydiq^  289. 

2.  Provincb  or  Court. — Whether  words  are  actionable  or  not  is  within  the 
province  of  the  court  upon  demurrer,  or  upon  a  motion  la  aiiest  ol 
judgment.    Hume  v.  ArraamUh^  626. 

See  Libel,  1,  2, 

QUO  WARRANTO. 
See  CoEPOBATioiw^  ^ 
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'  BBAL  ESTATE. 

L  KiLiisB  Ikvalid. — ^A  release  when  neither  of  the  parties  to  it  have  any 
possession,  actnal  or  legal,  in  the  land  released,  is  irithont  effect.  Patm 
ter  T.  Perkins,  62. 

22.  RioBT  AcQumsD  by  Ektbt. — One  entering  upon  land  under  a  deed  duly 
acknowledged  and  recorded,  acquires  a  freehold  either  by  right  or 
wrong;  if  by  wrong,  it  is  an  actual  disseisin  of  all  claiming  the  same 
land  under  a  different  title.    Higbu  y.  like,  63. 

8.  When  Gokvetakcs  takes  Evracr.— By  a  conyeyanoe  of  land  in  fee, 
the  estate  passes  presently  to  the  .grantee,  and  the  fee  does  not  remain 
in  the  grantor  until  the  deed  be  acknowledged  and  recorded.  Hence, 
the  canceling  of  such  a  deed  by  the  grantor,  with  the  grantee's  con- 
jent,  and  a  second  conveyance  to  a  third  person,  having  knowledge  oi 
the  previous  conveyance,  will  not  defeat  an  intermediate  attachment 
made  by  a  creditor  of  the  first  grantee.     Marshall  v.  Fish,  76. 

4.  AnTZBas  Posssssioy,  Titlb  bt. — Where  piles  had  been  driven  into  an- 
other's land  covered  by  a  mill-pond,  on  which  had  been  erected  and 
7)iiintained  buildings  for  sixty  years,  the  water  of  the  pond  flowing 
between  the  piles,  it  was  held  to  constitute  a  disseisin  of  the  owner  of 
the  mill-pond,  and  to  bar  his  right  to  the  land  so  occupied.  Boston 
MiU  Co.  V.  Buifineh,  120. 

5.  Right  bt  Possbssiok. — ^Where  a  bona  fds  purchaser  of  land  enters 
under  his  deed,  and  continues  in  open  possession,  a  second  purchaser 
cannot  take  advantage  of  a  neglect  to  register  his  deed  by  the  first  pur- 
chaser.   Dams  V.  Blunt,  166. 

6.  CoNYBYANCB  TO  Sbvxral,  Pbofobtion. — If  a  conveyance  be  made  to 
several,  without  designating  the  manner  or  proportions  in  which  they 
are  to  take,  they  take  in  equal  proportion,  and  if  one  of  them  dissents 
his  share  does  not  vest  in  the  others,  but  remains  in  the  grantor. 
TreadtoeU  v.  BvUdey,  225. 

7r  Parol  Evidenob,  Showing  pBOPOBTioir. — ^The  considerations  respec- 
tively paid  by  grantees,  cannot  be  shown  by  parol,  for  the  purpose  of 
showing  that  they  took  in  different  proportiona    Id. 

8.  Prbsumption  of  Absent  to  Contetanck — Where  a  deed  is  executed 
without  the  knowledge  of  the  grantee,  though  the  law  presumes  his 
assent,  yet  that  presumption  may  be  removed  by  proof  of  dissent    Id, 

9.  Advebsb  Possession. — A  went  into  possession  of  land  under  an  agree- 
ment made  with  B.  for  purchase.  C.  afterwards  took  possession  under 
an  agreement  with  A  for  the  purchase.  The  possession  of  C.  was  held 
not  to  be  adverse  to  the  title  of  B.    Jackson  v.  Bard,  267. 

10.  Pabt  Failure  of  Title  no  Rioht  to  Rescind.— Where  a  title  to  a  part 
only  of  the  land  faUs,  the  sale  can  not  be  rescinded,  and  the  whole  con- 
sideration recovered  back,  but  damages  will  be  recovered  in  proportion 
to  the  extent  of  the  defect  of  title,  or  the  ^alue  of  the  part  iwt,  in 
proportion  to  the  price  of  the  whole.    Morris  v.  Phdps,  323. 

il.  Proceeds  or  Land  Sold. — The  proceeds  of  the  sale  of  land  directed 
by  a  will  to  be  sold  for  the  payment  of  debts  are  equitable  assets,  and 
Am.  Dbo.  Vol.  IV->i8 
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should  be  distributed  among  all  the  erediton  pari  pamL    I^immo  t. 
CommontoeaUh,  488. 

12.  RnciBsioN  OF  Contract  vob  Saub  or  Laitd.— Where  the  Tender  oi  « 
tract  of  land  knows  the  inducement  to  the  purchaser  to  be  the  acquisi- 
tion of  the  elder  title,  and  knows  his  grant  to  be  of  a  junior  date,  and 
does  not  disclose  the  facts  to  the  purchaser,  the  contract  of  sale  will  be 
rescinded.     Kennedy  v.  Johuon,  667. 

13.  Rights  of  Owners  of  Land  Warrants. — ^The  proprietors  of  a  land 
warrant  may  pursue  it  into  the  hands  of  assignees  and  purchasers,  for 
valuable  consideration,  having  notice  of  their  claim  before  they  aoquind 
legal  title  to  the  land.     Patrick  v.  Marshall,  670. 

14.  Innocent  Purchasers — Imfrovements. — Improyements  made  by  inno- 
cent purchasers  of  an  equitable  claim,  without  notice  of  a  prior  equity, 
ought  to  be  respected,  and  the  proprietor  of  a  warrant  ought  not  to 
profit  for  the  adventitious  value  accruing  from  the  enterprise,  labor 
and  industry  bestowed  by  others  innocently  on  the  land.    Id, 

Iff.  To  Convey. — He  who  is  bound  to  do  the  first  act  has  the  right  of  eleo- 
tion.  Accordingly,  where  a  party  bound  himself  to  convey  four  hun- 
dred acres  of  land  out  of  one  or  two  tracts,  he  has  his  election  out  of 
which  tract  he  will  convey.    Fleming  v.  ffarruon,  691. 

See  Bonds,  2;  Contracts,  3,  4,  8;  Dahaoxb,  Z 

RECORDING. 

DsFEcnvE  Record  no  Notice. — ^A  deed  or  other  instmmeni  defectively 
acknowledged  is  not  constructive  notice*  to  a  bona  fde  puiehaaer. 
HeitUr  v.  Fortner,  417. 

REMAINDER 
See  Wills,  2. 

RENT. 

1.  Imkjed  Contract  from  Occupation  of  Real  Estatk. — ^An  action  of  an 
oMumpeU  may  be  maintained  on  the  implied  promise  arising  merely 
from  the  use  and  occupation  of  real  estate  by  permission,  without  an 
express  promise  to  pay  rent.    Gunn  v.  ScovU,  208. 

2.  Payment  for  Use  and  Oocitpation  of  Land. — Assumpeit  for  the  use 
and  occupation  of  land  by  permission  and  assent  of  the  plaintiff,  wiD 
lie  at  common  law  on  an  express  promise  to  pay  the  phuntiff  a  certain 
sum,  or  in  general  terms  to  pay  him  to  his  satisfaction  for  such  use  and 
occupation.    Eppes  v.  CoU,  512. 

8.  Implied  Contract  for  Use  of  Land. — Auumpnt  for  the  use  and  occu- 
pation of  land  by  permission  of  the  plaintiff  lies  on  an  implied  as  well 
as  an  express  promise  to  pay  rent.    StUton  v.  MandevUUf  549l 

REWARD. 

Pro  Rata  to  Finder. — ^Where  a  reward  was  offered  by  publio  advortiaa- 
ment  for  the  recovery  of  lost  bank  bills,  it  was  held  that  the  finder  of  a 
part  was  entitled  to  a  pro  rata  part  of  the  reward  offered.  4S'yaisiMf  v. 
Frazier,  142. 
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RIPARIAN  GRANTS. 

L  SzxENT  OF  RzPiBiAir  Gbant. — ^By  the  oommon  law  of  Mftsaachuaetta, 
the  owner  of  land  adjoining  the  sea,  also  owns  the  flata  to  low  water* 
mark,  if  not  more  than  a  hundred  rods  from  high-water  mark;  if  more 
than  that  he  owns  to  one  hundred  yards.    Stortr  v.  Frteman^  165. 

2.  SsA-SH0Bi»  What  z& — The  shore,  or  margin  of  the  sea,  is  that  land 
which  is  situated  hetween  high  and  low  water-mark.    Id. 

SALES. 

L  Br  SAKPLB^TitANSVER  OY  Pbofertt. — ^A  cargo  of  Virginia  wheat  was 
sold  to  a  hrewer,  who  knew  it  to  be  southern  wheat,  which  is  gen- 
erally more  or  less  heated,  though  it  is  not  injured  thereby  for  flour, 
however  it  may  be  unfit  for  malting.  A  sample  of  the  wheat,  taken 
in  the  usual  manner  from  the  cargo,  was  exhibited  to  the  buyer  before 
the  purchase,  which  was  found  adapted  for  malt  He  received  part  of 
the  cargo,  but,  finding  some  of  it  heated  and  unfit  for  malting,  he  refused 
to  receive  the  remainder,  though  it  was  good,  merchantable  wheat, 
and  equal  to  any  southern  wheat.  The  residue  of  the  cargo  was  ten- 
dered and  notice  given  the  buyer  that,  unless  he  received  and  paid  for 
the  whole,  the  residue  would  be  sold  at  public  auction,  and  he  be  held 
responsible  for  any  deficiency.  It  was  held  that  the  sample  was  a  fair 
specimen  of  the  quality;  that  a  contract  and  delivery  of  a  part  trans- 
ferred the  property;  and  that  the  subsequent  sale  of  thd  residue  of  the 
wheat  at  auction  was  not  a  waiver  of  the  contract;  the  vendor  being, 
by  the  refusal  of  the  buyer  to  accept  the  wheat,  at  liberty  to  abandon 
it,  or  dispose  of  it  Ixmafide  as  the  buyer's  agent  to  the  best  advantage. 
8and9  v.  Taylor,  374. 

2l  Pubchaskr  at  Shsrivt's  Salb.— A  purchaser  at  a  sheriff's  sale  is  within 
the  protection  of  the  recording  acts,  but  not  a  judgment  creditor. 
Better  v.  Fortner,  417. 

8.  Same. — A  purchaser  at  a  sheriff's  sale  is  not  affected  by  a  reversal  of 
the  judgment  for  irregularity.    Id. 

4.  Pboperty  not  in  Essb. — ^An  agreement  made  for  a  valuable  considera- 
tion to  deliver  to  one  the  first  female  colt  which  a  certain  mare 
might  produce,  vests  a  property  in  the  colt  when  produced,  for  which 
trover  may  be  maintained.    Fonville  v.  Casey,  559. 

&  Right  to  Rsscini). — If  a  purchaser,  who  has  been  deceived  in  a  contract 
of  sale  without  any  fault  on  hb  part,  chooses  to  rescind  the  contract, 
he  will  be  entitled  to  do  so;  but  in  order  to  do  this  effectually,  so  as  to 
entitle  him  to  recover  back  the  whole  of  the  consideration  money  paid, 
he  must  give  the  vendor  notice,  within  a  reasonable  time,  of  the  cause 
of  rescission,  and  tender  a  return  of  the  property,  if  within  his  power. 
But  this  is  not  necessary  where  the  plaintiff's  claim  to  damages  is 
founded  on  an  express  warranty,  but  only  where  there  is  an  implied 
warranty,  arising  from  mistake.    Fowler  y.  WiUJUtm»^  579. 

SEAL. 

SoBOLL,  WHEN  SuTFiciENT. — A  scroU  annexed  to  a  signature  is  not  sufficient 
to  make  a  sealed  instrument,  unless  it  appear  from  some  expression  in 
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tlie  body  of  the  imBtanment  that  it  was  intended  as  eoclL    Audk^  ▼• 
Whiaoek,660. 

SEDUCTION. 

1.  AortiOH  BT  MoxBZB. — ^An  action  may  be  maintained  by  a  moUier  far  the 
eednction  of  her  minor  child,  although  the  sednction  took  place  in  the 
life-time  of  the  father,  and  the  loas  of  eervioe  happened  after  hk  death; 
the  loes  of  serviee  being  the  ground  of  the  action.    Coon  r.  Jf<i#«tt» 

'%  EvzDKfOB  ZN  AonoK. — ^In  an  action  for  aednction  the  person  aednoed 
may  refuse  to  testify  as  to  criminal  connection  with  othen  than  the 
defendant^  auid  witnesses  may  decline  to  testify  as  to  their  haTing  bad 
anch  criminal  oonnaotion.     Vaughn  y.  PerfaSy  411« 

SET-OFF. 
See  EzBOUiOBS,  8. 

SHEBIFFa 

1.  LiABiLnTi — ^After  the  retnm  day  of  an  ezeentioa  the  anthority  of  the 
sheriff  is  at  an  end,  and  if  an  execution  be  made  then,  under  the  diree- 
tion  of  the  plaintifiTs  attorney,  the  sheriff  and  the  attorney  are  both 
liable  as  trespassers.     VoUy,  LewU,  900. 

^  Same. — ^An  action  will  lie  npon  a  sheriff's  bond  for  failnre  to  ratom  a 
venditioni  exporuu.  In  such  action  the  yalue  of  the  property  whidi 
ought  to  have  been  exposed  for  sale  is  the  extent  to  which  the  aheriil 
is  liable  in*  damages,  and  the  amount  of  the  exeontion  ia  not  the  sole 
criterion.    Johndan  y.  The  Governor,  694. 

'  See  AflaomcEziT,  7;  Damaobs,  3;  Saubb,  2,  S. 

SHIPPING. 

'1.  LxAUurr  ion  FBnaHT  mo  kata.— A  portion  of  a  yeseol  was  chaitand 
at  a  certain  rate  for  freight,  payable  on  the  completion  of  the  yoysge. 
The  vessel  was  wrecked  before  reaching  the  port  of  destination,  and 
part  of  the  goods  saved  and  transxwrted  to  the  end  of  the  yoyage,  and 
4iccepted  by  the  owner.  It  was  held  that  the  hirer  was  liable  for 
freight  pro  rata  Uinerie,  to  be  determined  by  the  actual  benefit  which 
the  charterer  received  by  the  transportation.    Cqfin  y.  SUnrer,  M. 

12.  MoBTOAGB  OF  Ship  AT  SxA. — ^When  a  mortgage  is  given  on  a  ahip  at 
sea,  the  mortgagee  is  bound  to  take  possession  as  soon  as  pnctieable 
on  her  return  to  port    Portland  Bank  v.  Stubbe,  101. 

:3.  Tbansfeb  or  Vessel  at  Sea. — ^The  purchaser  of  a  ship  at  sea  takes  her 
subject  to  all  incumbrances  on  her,  and  to  all  lawful  contracts  made  or 
to  be  made  by  the  master,  as  to  the  employment  of  the  ahip,  before 
notice  of  the  tranter.    Id, 

•4.  Refusal  to  Delxveb  Goods  on  Boabd.— Where  a  master  reoeiyed 
goods  on  board  under  a  contract  to  deliver  them  at  a  certain  port,  and 
being  with  the  shipper  at  a  port  short  of  destination,  there  refused  te 
proceed  with  tho  goods,  the  shipper  may  replevy  or  maintain  troyet 
ior  the  goods.    Id, 
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&»  Bill  ov  Laixdni. — Ab  between  parties  to  »  bill  of  lading;  parol  eyidenoe 
may  be  giren  to  control  or  contradict  it.    Id. 

t.  Bill  or  Ladhtg — ^Dahoxbs  Exckftbd. — ^The  words  of  a  bill  of  lading* 
*' dangers  of  tbe  river  only  excepted/'  signify  tbe  natural  accidents 
incident  to  that  navigation;  not  such  as  might  be  avoided  by  the  exer- 
cise of  that  discretion  and  foresight  which  might  be  expected  from  per- 
sons in  such  employment     WUUanu  v.  Branmm,  562. 

7.  SsAWOBTHiNXSS  uf  SmFFHTo  Ck>irmACfT. — In  the  contract  of  affreight* 
ment  it  is  not  a  tacit  or  implied  condition  that  the  ship  is  seawoitiiy^ 
as  it  is  in  insurance.    FoHtes  v.  BkCf  589. 

SLANDER. 

1.  EviDENGE  IN. — ^Where  the  defendant  in  an  action  of  slander  pleads  the 

truth  in  justification,  he  cannot  give  evidence  of  common  report  that 
the  plaintiff  had  been  guilty  of  the  crime  chaiged,  nor  that  others  had 
chaiged  him  witii  the  commission  of  the  crime.     WolcoU  v.  Hall,  173. 

2.  WoBDS  Actionable. — Saying  of  a  person,  **  She  is  a  common  prostitute, 

and  I  can  prove  it,"  or  that  *'  She  was  hired  to  swear  a  child  on  me; 
she  had  a  child  before  this,  when  she  went  to  Canada;  she  would  come 
damn'd  nigh  going  to  the  state  prison;"  is  not  actionable  without  alleg- 
ing special  damage.    Brooher  v.  Coffin,  337. 

2.  Sams,  Gbnebal  Bulk. — The  rule  seems  to  be  that  where  the  charge,  if 
true,  wi]l  subject  the  party  charged  to  an  indictment  for  a  crime,  in- 
volving moral  turpitude,  or  subject  to  an  infamous  punishment,  then 
the  words  are  in  themselves  actionable.    IcU 

4i  Psoor  OF  Chaboe. — The  plaintiff  is  uot  bound  to  prove  the  slanderous 
words  precisely  as  laid;  the  substance  of  the  charge  will  be  sufficient 
And  when  he  proves  only  a  part  of  the  charge,  and  that  amounts  to  a 
cause  of  action,  he  ought  to  have  an  action  pro  tanto.  Accordingly, 
where  it  was  alleged  the  defendant  said,  ''  J.  H.  stole  com,"  etc.,  proof 
that  in  a  conversation  about  J.  H.,  the  defendant  said,  "  He  stole  the 
corn,"  is  sufficient     Humt  v.  Arravmith,  626. 

fSi  WoBDS,  HOW  Taken. — Slanderous  words  are  to  be  taken  in  their  obvious 
meaning  and  import  Therefore,  saying,  "I  have  every  reason  to  be- 
lieve "  he  burnt  said  bam;  **  I  believe  "  he  burnt  said  bam,  are  action- 
able.    Logan  v.  SteeU,  659. 

C  Emdekce  in. — In  slander  the  allegation  of  the  plaintiff's  character  is 
merely  matter  of  inducement,  and  not  traversable,  the  gist  of  the  action 
is  the  injury  done  to  it.    Eastland  v.  CaidweU,  668. 

7.  Plainti7f*s  Chabacter. — In  assessing  damages  the  jtury  must  take  into 
estimation  the  plaintiff's  general  character  and  his  standing  in  society. 
The  defendant  has  a  right  to  go  into  evidence  as  to  the  plaintiff's  gen- 
eral moral  character,  and  is  not  to  be  confined  to  evidence  of  the  par- 
ticular species  of  immorality  chaiged  in  the  words  laid.    Id, 

SPECIFIC  PERFORMANCE. 

L  WuEN  DsGBxxD. — Equity  will  not  compel  a  specific  performance,  unless 
the  contract  was  fair  and  reasonable,  and  not  then  if  he  who  seeks  the 
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execution  has  been  in  defanlt  in  peifonning  all  tliat  was  to  be  dona 
on  his  part.    Bowman  y.  ^rofw,  686. 

2.  RiOHT  TO. — ^A  specific  performance  of  a  contract  for  tbe  conveyance  of 
a  good  and  sufficient  title  to  real  property  will  not  be  decreed,  unless 
the  grantor  can  place  in  the  hands  of  the  grantee  all  the  muniments 
of  title,  sufficient  to  enable  him  to  make  out  a  title  in  ejectment 
Ross  V.  ChimbaUt  711. 

STATUTE  OF  FRAUDS. 

Psoiiass  NOT  WITHIN  THB  STATUTE  ov  Frattds. — A.  entered  on  land  belong- 
ing to  B.,  and  without  his  knowledge  or  permission  cleared  it  and 
made  certain  improvements.  B.  afterwards  agreed  by  parol  with  A., 
against  whom  he  had  brought  an  action  of  ejectment  for  possession, 
that  he  w^ould  sell  the  land  to  A.,  or  pay  him  for  the  improvements. 
It  was  held  that,  though  the  promise  to  sell  the  land  was  desrly 
void  by  the  statute  of  frauds,  yet  the  pronuse  to  pay  for  the  im- 
provements was  not  within  the  statute.    Frear  v.  HanUatbergk,  356. 

STATUTE  OF  LIMITATIONS. 

1.  AoKNOWLEDOMENT  OT  Debt. — A  replication  to  a  plea  in  an  action  on  a 

bond  that  the  defendant  acknowledged  the  debt  within  sixteen  yean, 
is  not  good.    Marston  v.  Sedbury,  409. 

2.  No  Tims  Runs  Against  the  State. — ^The  English  maxim,  tmUum  tern" 

pus  oeeurril  regi,  is  applicable  to  the  commonwealth  in  all  civil  suits. 

Nimmo  v.  Commontoealih,  488. 
8.  Wh£N  Statute  ow  Limitations  Begins  to  Run. — If  one  be  out  of  the 

state  when  a  cause  of  action  accrues  to  him,  the  limitation  does  not 

begin  to  run  until  he  comes  into  the  state.    Graves  v.  Oraves^.&SJ, 
4.  Pleading  StatuiI. — The  statute  of  limitations  of  the  country  where 

the  remedy  is  sought,  and  not  of  the  country  where  the  contract  was 

made,  is  to  govern.    Id, 

TENANCY  IN  COMMON. 

1.  Adverse  Possession  Against  Tenants  in  Common.— Where  there  has 

been  an  adverse  possession  of  more  than^fifteen  years  against  two  ten- 
ants in  common,  and  one  of  them  is  within  the  saving  of  the  statute 
of  limitations,  the  right  of  the  other  is  not  thereby  saved.  DooUUle  v. 
Blakesley,  218. 

2,  Division  of  Land  to  Tenants  in  Common. — In  dividing  lands,  part 

of  which  has  been  improved  and  enhanced  in  value  by  the  industry 
and  enterprise  of  one  of  the  tenants  in  common,  the  equality  of  the 
division  should  have  reference  to  quantity  and  quality,  estimating  the 
average  value  of  the  whole  tract  in  its  natural  and  improved  state, 
Patrick  v.  MarshaU,  670.  % 

TORT& 
See  New  Trial,  h 

TRESPASS. 
1«  By  Officer  Making  Lew.— An  officer  having  made  a  lawful  levy  cia 
only  be  rendered  a  trespasser  ab  initio  by  a  subsequent  act  of  trespaus 
not  by  an  omission  or  neglect  of  duty.     Waterburyy.  Lockwood,  216. 
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2.  PiBSOK  Entxriito  on  Land. — If  a  person,  having  a  poesessoxy  iitX& 
merely,  forcibly  enters  and  turns  out  one  who  haa  only  a  naked  pos- 
session, the  iatter  cannot  trespass  against  the  former,  HffoU  t. 
Wood,  268. 

8k  Bams. — If  a  person  having  a  legal  right  of  entiy  makes  a  forcible  entiy, 
though  he  subjects  himself  to  indictment  for  a  breach  of  the  peace,  hm 
is  not  liable  in  an  action  of  trespass  at  the  suit  of  the  person  who  htm 
no  right,  and  so  turned  out  of  possession.    Id, 

4  TxNANT  Holding  Ovsr. — ^Where  a  tenant  holds  over  the  term,  and  tha 
landlord  enters  by  force  and  turns  him  out,  he  cannot  maintain  tica> 
pass  against  the  landlord.    Id. 

See  EviDSNOX,  22. 

TROVER. 

Whhn  Libs. — An  action  for  trover  may  be  maintained  for  the  recovery  of 
property  delivered  in  exchange  for  other  property  fraudulently  da- 
scribed  and  not  owned  by  defendant.     WcUera  v.  Vtm  Winkle,  387. 

TRUSTS. 

I  Tbust  Estatks. — A  different  rule  of  construction  is  not  necessarily  to 
be  applied  to  trust  estates  than  that  governing  legal  estates;  accord- 
ingly limitations  of  the  trusts  of  a  term  are  decided  according  to  the 
doctrines  applicable  to  real  estates.    Cudworth  v.  Thompson,  617. 

2.  Pasol  Evidxngb  ov. — Parol  evidence,  to  establish  a  trust,  must  be  very 

clear  and  satisfactory,  otherwise  the  court  will  not  decree  it.    SneOim^ 

V.  Utterback,  661. 

See  AssioNHSNT,  & 

VERDICT. 

In  AflSAtTLT  AND  Battebt. — In  assault  and  battery  several  pleas  and  issues 
were  joined,  and  the  jury  assessed  damages  for  the  plaintiff.  This  waa 
held  as  a  substantial  finding  of  all  the  issues  in  favor  of  the  plaintiff, 
and  it  becomes  the  duty  of  the  court  to  mould  the  verdict  accordingly. 
War/ord  v.  Isbel,  63a 

WAGERS. 

Elbotion  Waosr. — ^A  wager  on  the  event  of  an  election  being  against  prin- 
ciples of  public  policy,  is  void,  and  no  action  can  be  maintained  for  ita 
recovery.    Bunn  v.  Biker,  292. 

WARRANTY. 

1.  In  Dexd. — In  a  deed  of  bargain  and  sale,  the  words  "grant,  bargain, 
sell,"  etc.,  do  not  imply  a  warranty  of  title,  nor  do  the  words  of  a  deed 
describe  the  length  of  lines  and  boundaries,  etc.,  and  concluding  with 
the  words  ''containing  so  many  acres,"  import  a  warranty  of  quantity. 
Bickets  v.  Dickens,  555. 

2.  Action  on. — The  action  of  covenant  will  lie  upon  the  words  of  a  deed 
"  will  warrant  and  defend  the  premises  to  A.  B.  and  his  heirs  forever," 
for  otherwise  a  vendee  would  be  without  a  remedy  in  many  cases^  aa 
the  writ  of  warrantia  eharUE  is  not  in  use  in  this  state,  nor  are 
actions  in  which  voucher  is  used.    Id, 
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wateb-coubses. 

L  What  amm  Na'vigibu  Bivsbs.— The  doctrine  of  the  oomnKni  Uw,  that . 
fresh  water  riven  in  which  the  tide  does  not  ebb  and  flow,  belong  to 
the  owners  of  the  banks,  has  never  been  adopted  with  reference  to  the 
large  rivers  in  Pennsylvania;  sncfa.  rivers  are  navigable,  although  there 
is  no  ebb  and  flow  of  the  tide  therein,  and  belong  to  the  commonwealth. 
Carton  v.  BlauTt  463. 

2.  FiSHEBT  RioHTB. — ^No  One,  therefore,  has  a  right  to  an  ezdnsive  fishery 
in  snch  navigable  rivers  on  the  principles  of  the  common  law,  nor  has 
such  a  right  been  granted  to  any  one  by  the  proprietaxisB  or  by  the 
commonwealth.    Id. 

WILLS. 

L  Devisb  in  RssntAiNT  ow  MAsbiaoe.-^A  testator  devised  an  annaity  to 
his  wife  "during  her  widowhood  and  life."  This  was  held  to  cease 
upon  her  marriage,  by  the  testator's  intention;  but  that  such  intention 
being  m  terrorem  in  restraint  of  marriage,  and  against  the  policy  ol 
the  law,  it  had  no  efiect,  and  the  wife  was  entitled  to  the  annuity  dur- 
ing her  life,  notwithstanding  she  married  again,  as  the  annuity  was  not 
expressly  deviRcd  over,  except  to  the  residuary  legatee,  who  was  tiie* 
heir  at  law.    Faraona  v.  Winelow,  107. 

2.  Vested  KEHAiin>ER. — A  devise  made  to  a  daughter  "during  the  term  of 
her  life  and  immediately  after  unto  and  among  all  and  every  such  child 
and  children  as  she  shall  have  lawfully  begotten  at  the  time  of  her 
death,  in  fee-simple,  equally  to  be  divided  between  them  share  and 
share  alike."  It  was  held  that  her  four  children,  living  at  the  time  of 
the  devise,  and  at  the  death  of  the  testator,  took  a  vested  remainder  in 
fee,  and  that  in  case  there  had  been  any  children  bom  afterwards  the 
estate  would  have  opened  for  their  benefit,  and  that  therefore  the  chil- 
dren of  a  daughter  who  died  in  the  life-time  of  a  mother  were  entitled 
to  the  share  of  their  mother  who  was  living  at  the  death  of  the  tes- 
tator.   Doe  v.  Provooat,  249. 

8.  BuKDEK  07  PnoviNa  Testatoh's  Insakitt. — The  sanity  of  a  testator  is 
presumed  until  the  contrary  be  shown,  by  the  party  alleging  mental 
unsoundness,  but  if  mental  derangement  be  proved,  it  is  then  incum- 
bent on  the  devisee,  to  show  a  lucid  interval.  Jackaon  v.  Fofi  Dubol^ 
3d0. 

4.  Effect  ov  Iktroductort  Clause. — The  introductory  clause  of  a  will 
cannot  enlarge  a  devisee's  estate  when  from  other  parts  of  the  will 
there  is  a  clear  intention  to  give  him  an  estate-taiL  Burhart  v.  Bueher^ 
457. 

6.  EzECUTORT  Devise,  Limitation. — ^A  bequest  to  two  nephews  and  their 
heirs,  but  in  case  they  should  die  without  leaving  issue,  then  over  to 
other  persons,  the  limitation  over  is  not  too  remote.  But  both  of  the 
nephews  dying  and  one  of  them  leaving  issue,  the  estate  is  absolutely 
vested,  and  the  subsequent  limitation  is  void.  The  estate  vested  in 
the  nephews  so  as  to  be  transmissible  to  the  heirs  of  the  one  leaving 
issue,  and  his  widow  is  entitled  to  one-third  of  the  property,  and  b^^ 
children  to  the  other  two-third  parts.     Cudworth  v.  ThompBon,  61% 

WITNESSED 
See  EvxDBiTGx,  ^  4.  90. 
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